THE WHITE HOUSE 

WASHINGTON 



January 20, 2001 



MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES 
SUBJECT: Standards of Official Conduct 



Everyone who enters into public service for the United States 
has a duty to the American people to maintain the highest 
standards of integrity in Government. I ask you to ensure 
that all personnel within your departments and agencies are 
familiar with, and faithfully observe, applicable ethics 
laws and regulations, including the following general principles 
from the standards of Ethical Conduct for Employees of the 
Executive Branch: 

(1) Public service is a public trust, requiring employees 
to place loyalty to the Constitution, the laws, and ethical 
principles above private gain. 

(2) Employees shall not hold financial interests that conflict 
with the conscientious performance of duty. 

(3) Employees shall not engage in financial transactions using 
nonpublic Government information or allow the improper use of 
such information to further any private interest. 

(4) An employee shall not, except as permitted by applicable 
law or regulation, solicit or accept any gift or other item of 
monetary value from any person or entity seeking official action 
from, doing business with, or conducting activities regulated by 
the employee's agency, or whose interests may be substantially 
affected by the performance or nonperformance of the employee's 
duties. 

(5) Employees shall put forth honest effort in the performance 
of their duties. 

(6) Employees shall not knowingly make unauthorized commitments 
or promises of any kind purporting to bind the Government. 

(7) Employees shall not use public office for private gain. 



(6) Employees chall act impartially and not give preferential 
treatment to any private organization or individual. 

(9) Employee, shall protect and conserve Federal property and 
shall not use it for other than authorized activities. 

(10) Employees shall not engage in outside employment or activi- 
ties, including seeking or negotiating for employment, that 
conflict with official Government duties and responsibilities. 

(11) Employees shall disclose waste, fraud, abuse, and 
corruption to appropriate authorities. 

(12) Employees shall satisfy in good faith their obligations as 
citizens, including all just financial obligations, especially 
those -- such as Federal, State, or local taxes -- that are 
imposed by law. 

(13) Employees shall adhere to all laws and regulations that 
provide equal opportunity for all Americans regardless of race, 
color, religion, sex, national origin, age, or handicap. 

(14) Employees shall endeavor to avoid any actions creating the 
appearance that they are violating applicable law or the ethical 
standards in applicable regulations. 

Executive branch employees should also be fully aware that their 
post -employment activities with respect to lobbying and other 
forms of representation will be bound by the restrictions of 
18 U.S.C. 207. 



Please thank the personnel of your departments and 
their commitment to maintain the highest standards 
in Government as we serve the American people. 



ies for 
integrity 




January 22, 2001 

Memo from: Secretary of the Treasury Paul H. O'Neill 
To: President George W. Bush 

RE: Tax Policy 



DiPAHTiMEiNT Or TH£ TREASUS* 



January 22, 2001 
MEMORANDUM FOR THE PRESIDENT 

: FROM: : PauItLO'NeiU 

SUBJECT: Tax Reform 

I believe there is an opportunity to get qtiicfc action on your tax proposal if we 
move now, . ' , J r ■ 

You have won the general argument on the desirability of a tax cut and the 
opposition has been cornered into arguing over how large the cut should be, and, their 
numbers are moving toward your numbers and scope. 

I also believe (hers is a reasonable majority for acting on death taxes, the marriage 
penalty and the child credit. In fact, there is some sentiment in the Congress to act on 
these and then add on individual Members' ideas for so-called targeted tax cats, such as 
elhanol incentives and tax credits for "fix up* investments in inner city housing. The 
argument advanced is that this is a w^y to get a quick victory in the tax arena. The 
problem with this approach is that it leaves behind the single most important element of 
your plan - action on the reductions in marginal rates and creates the possibility of an 
ugly Christmas tree tax bill yon would feel constrained to veto. Not a great beginning. 

The growing agreement, even alarm in some quarters, with regard to the slowing 
economy, gives you what could be a great opportunity to get very fast action on taxes, 
featuring marginal rate reductions. 

If we could get your tax proposal in front of the committees in the next few 
weeks, we could argue that the only thing that keeps us from taking out an insurance 
policy against (he slowing economy turning into a recession is expedited action by the 
Congress* 

This approach keeps us out of the morass of arguing about the theology of 
economics and simply says **we don* t care about theology, we care about taking practical 
action right now h " Since we all agree there should be a tax cut, let's act by March 1 5 th 
with a marginal rate cut retroactive to January 1, so we can adjust withholding tables and 
have an immediate reduction in tax collections that benefits all Americans* 

The only Congressional argument against expedited action is that it doesn't tit 
their process. If, or as, the economy continues to slow, not many members will be 
thrilled to go home and tell their constituents it is going to take them six months or more 
to act. Incidentally, we know that the real economy has slowed and the official statistics 



will reflect the slowing over the next quarter, at least If the current slowness starts 
moving toward re- acceleration late in the second quarter it would weaken the argument 
for quick action, 

I don't see any hazard for you in this approach. If Congress acts quickly and 
there is substantial re- acceleration, for whatever reason Jhe Fed can raise rates to cool the 
economy if the upside gets out of hand, This would be a happy circumstance. 

If they fail to act quickly and we do slip into a recession, the Congress gets all tbe 

I believe we have a great case for rate reductions and yet 3 found in my 
conversations with individual members and in my confirmation hearings there is almost 
no understanding of how your proposals would benefit low and middle income 
Americans, And, in the media reports of what I said there was not a single mention of 
the huge reductions in rates you have proposed for four person families with incomes of 
$35,000, 350,000 and S75,QGG, This is a powermll point and, by repetition, we need to 
force the media to report it. 

With a welE-designed effort we can get this argument on cur ground and stop the 
drum beat about a tax cut for the rich. 

In order to stay within your total tax reduction numbers and provide earty 
implementation for marginal rate cuts we will have to stretch out implementation of some 
of the other initiatives- We should argue that we will revisit implementation dates for the 
other features, if the economy permits us to do so. 

As the days go by< our ability to use the approach I am suggesting will wane, 
because the opposition will say we put the he to the argument for early action by our 
slowness in making a proposal, 

Accoidingly, I recommend that we get the other appropriate members of your 
team to react quickly so your options arc not reduced by the passage of time. 



ce: Vice President Cheney 
Larry Lindsey 



January 24, 2001 



Letter from: Goldman Sachs CEO Hank Paulson 
TO: Energy Secretary Spencer Abraham 

RE: California Energy Crisis- Natural Gas Sale Order 

Includes Handwritten note from Paulson to Secretary of the 
Treasury Paul O'Neill, "Paul, This is hardly the new 
administration's finest hour! — Hank" 



TT* Goldman Sachs Group, inc. I 65 Broad Street | tow Yotf, Nfcw York 10004 
Td: 212 902 5904 



Henry M. Parson, Jr. 

ctiVa(EKeeuft«oiiioar i= ,f! # j;i:; 



January 34,2001 



The Honorable Spencer Abraham 
Secretary of Energy 
J 000 Independence Avenue, S.W. 
Washington. D.C. 20585 

BY HAND 



Rr: T wr^xv Emer g ency Natural Gas Purchase and Sale Order dftKfl ffi.of J a nuary I P . 
™i .STp^Binftma i fWrancv Natural Gas Purchase and Salt Order dated , as cf MMM S 
m i, ^rf Purthttr Tem^rjfv Emerges Natural (to Purchase , an d &te Qrdtt 4aM 
as.pt January SfoflXU 

Dear Mr. Secretary: 

We remain stunned and disappointed by the captioned Orders. They are both unfair and have no basis 
in la*. The Orders m effect require our shareholders 1o purchase natural gas and provide n to Pacific, 
Gas & Electric (PG&E) with no prospect of being paid. 

There is no scarcity or shortage of natural gas in California or any region of the United States, Nor is 
the* any national defense emergency or any other basis in law to justify this extraordinary and 
unprecedented action. FO&Fs currant situation is solely the remit of its own management choices 
and the regulatory scheme that the State of California has created and continues to apply. 

No additional gas supplies are being created by these Orders. Neither we nor our subsidiary J- Aron 
and Company (J. Aron> me natural gas producers. The effect of the Orders is to require J. Aron to 
enter the gas markets, tb purchase gas and to supply it to PG&E without compensation. This purely 
"financial" issue is entirely within the capacity of the State of California and PO&E to serve. The 
former, in particular, certainly has the financial capacity to fund or guarantee gas purchases should it 
so choose. 

The Orders should be reconsidered and immediately rescinded. They set a very dangerous precedent. 
It is entirely appropriate for PG&E, ita customers, or the State of CabTornia to pay for the gas used in 
that State. And it is unfair, unlawful and unconstitutional for you to require that this cost be borne by 
others. The Federal government will be accountable for all injury that we suffer as a result of the 



Orders 
Sincerely, 




bec: The Honorable Paul O'Neill 



January 25, 2001 



Memorandum from National Economic Chairman Larry Lindsey 
To: White House Chief of staff, Andrew Card 

Re: Treasury's Department's Office of Tax Analysis 

Handwritten note in margin by Secretary o the Treasury Paul 
O'Neill: "Larry: This is bureaucratic chicken — . You must 
have something better to do with your time than send me memos 
such as this one." 



31:05 FAI 



DOMESTIC POLICY COUNCIL 



THE WHITE HOUSE 

WASHINGTON 



MEMORANDUM FOR THE CHIEF OF STAFF 



FROM: 


LARRY LfrJDSEY \^ 


SUBJECT: 


TAX NUMBERS 


CC: 


SECRETARY O'NEILL 




DIRECTOR DANIELS 


DATE: 


JANUARY 25, 2001 



You should be awaie that the Department of Treasury'* Office ofjax Analysis has informed us 
that they are unable to provide the revenue cost of the President tax reform program before ;be 
beEinruag of next week. This makes it impossible to provide President with timely inswers 
to his questions using OTA numbers. As aMusequencMhe decisions the Prudent wU he 
making on Monday regarding tax and budget muttersytf not be based wholly on Adtmnisttation 
estimates. Instwd, they will represent an amalgam ofTrcasuty baseline assumptions and 
re* enue costs estimated by (he Joint Committee ^Taxation. This will make it impossible to 
know for sure which tax opticus fit within the bridgeL 

I «rsonaJly feid this situation deplotabls/l'am puzzled that the OTA did not have « l model I of 
the President's tax proposal in an operable condition so that it could be combined with (he latest 
economic assumptions, This must mean that not only was one not written since it was 
determined that the President would take office but that none was written durmg the campaign 
either. As you know, the President has been steadfast in sticking to his tax proposal smce he 
proposed it in early December, 1 99 a , 

I hope that some thougftrwould be given to improving the Admimstration's ttmmound rime 
capabilities as tax andbuiget negotiations are likely to depend on them. 
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February 1, 2001 

Secretary of the Treasury Paul O'Neill's daybook 

Includes: National Security Council Agenda for a White House 
Situation Room meeting on U.S. policy in the Persian Gulf 



SECRETARY O'NEILL'S DAYBOOK FOR THURSDAY, FEBRUARY i . 2Q01 



L CONGJSTOOK 2404 RAYBURN HOB 

2. SEN. CAMPBELL 380 RUSSELL SOB 

3. LJNNETTE DEILY 

4. NSC GULF POLICY MEETING, SITUATION ROOM 



DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C 



MEMORANDUM FOR SECRETARY O'NEILL 



Through: 



Chris Smith 

Senior Advisor to the Secretary 



From' 



Arthur CamerojPp^^ 
Deputy Assistant Secretory 
Legislative Affairs and Public Liaison 




Subject: 



Meeting with Ernest Is took. Chairman, Subcommittee on Treasury, 
Postal Service^ and General Government Appropriations, 
January 30, 2001,3:00 PM 



Rac kg round: 

You are scheduled to meet with Chairman Istook with regards to the timing of your bearing on 
the Treasury Department's appropriations for Fiscal Year 2002. The desired outcome is to 
postpone your hearing unlit after the administration's Fiscal Year 2002 budget has been sent to 
tbe Congress and each of the Bureau Heads has testified about their respective budgets. We 
would suggest that you testify last because this would allow you to focus on the major 
Departmental appropriations priorities and not those of the individual Bureaus. This will aiso 
delay your hearing until a time when the Administration's tax plan is better formulated and allow 
you to avoid a hearing solely on a tax plan that is still in the developmental stages. This meeting 
will also serve as a '"meet and greet* 1 with (he Chairman, 

The Treasury Department's relationship wiih the Subcommittee, under the leadership of former 
Chairman Koibe, was always cordial and professional. We anticipate that this strong 
relationship will continue under the leadership of Chairman Istook. 

Mr. istook represents the 5 th District of Oklahoma, which covers the northern central parts of 
Oklahoma, including portions of Oklahoma City and it's suburbs. Congressional Quarterly's 
Politics in America characterizes Mr. istook, "as an aMy of the conservatives and a subcommittee 
Chairman on the ultimate insider panel, Appropriations, Istook skillfully straddles the line that 
divides ideological firebrands and legislative pragmatists in the House G0TV 1 For example, "In 
1997, Istook was a vocal opponent of Letting members have a scheduled cost of living adjustment 
(COLA) to increase their pay, and he [Istook] tried to force the leadership to schedule a floor 
vote on the issue. But when Gingrich greased the skids for the COLA to go through, Istook said 
he wouldn't try to force a vote." (CQ Politics in America* It is this reputation, as a legislative 
pragmatisi, that we believe will serve the Treasury Department well in our working relationship 
with The Cliairrnan. 

The Clerk and professional staff of the Subcommittee, which essentially is the same staff as 
during the 106 Congress, has already provided the Chairman with a significant amount of 



information with regards to the operations and budgets of the Treasury Department, The 
Chairman is known to be a prolific reader, and thus, while he is still new to the Subcommittee 
you can expect that he will know quite a bit about the Treasury Department He stiil is digesting 
a lot of the information however, and his positions on appropriate funding and planned areas of 
oversight are unlikely to be fully developed. 

Michele Mrdeza has been the Clerk of the Treasury Postal Subcommittee since the Republicans 
gained control of the House in J 995, She is a former member of Senator DomemcTs Staff on the 
Senate Budget Committee and is well versed on ail aspects of the budget and appropriations 
process. Ms. Mrdeza is a very big supporter of the Treasury Department and has a better 
understanding of our core missions than most employees of the Treasury Department. She is 
known to have an excellent relationship with Mr. Young, Chairman of the full Committee, and is 
often able to take care of issues herself which are normally only solvable with direct member 
intervention. The reason that we have provided you with information regarding the Clerk is that 
her support is crucial for Treasury if we wish to meet our funding objectives. 

Analysis: 

Chairman Istook is likely to be welj versed on how the budget process is going to work this year 
from his staff. However, because this is an ejection year, or "abnormal" budget process, and 
because this is your first time through this process for the Treasury Department and his as 
Chairman of the Treasury Postal Subcommittee, this is likely to be a topic of discussion. (You 
should be aware that Mr. Istook was the Chairman of the District of Columbia Appropriations 
Subcommittee during the I06 m Congress.) Additionally, the timing of this year's budget process 
is one of the major reasons why we believe that your hearing should be postponed until after the 
budget has been released. An overview of the budget process that OMB has outlined for 
agencies for Fiscal Year 2002 is as follows: 

January 31" — OMB will release guidaaee/assumptions ("PassbaclO to all Departments 
and Agencies, This will be based on an OMB process, not a Departmental request 
process, and will provide a resource ceiling for FY 2002 for discretionary budget 
authority, include recommendations on the absorption of none, some, or all of the 
pertinent campaign initiatives, and suggestions of possible offseu. 

Mid February — President will transmit his Budget Blueprint to the Congress which will 
include agency totals and functional totals but not "account-by-account" detail. 

Early March — OMB will finalise account-by-account distributions within Departments 
and Agencies via the OMB MAX database process. After this, agencies will begin 
preparing budget/performance phun justifications for Congress, 

First week of April—PresidenTs budget scheduled to be released. This timing coincides 
with the week prior to the three-week Spring recess. 

In conversations with Subcommittee staff they have indicated that Bureau hearings may not start 
until after Budget has been released, however this has not been finalised. In past years the 
Bureaus have had their hearings prior to the Secretary's hearing. This enabled Departmental 
starT to identify issues of interest to the Committee, identify potential areas of questioning, and to 



identify issues which may require the Secretary^ personal attention to highlight in his testimony. 
Prom the Committed* perspective this allowed the members to identify issues which they he]d a 
particular interest in. 

In addition, in yotu confirmatioti hearing before the Senate Finance Committee on January 1 7, 
2001, you stated that the administration's tax plan would be sent to the Congress in 
approximately six weeks. This would put the plan being forwarded to the HilJ in the early March 
timeframe. We would recommend that until this plan has been fully developed that we minimize 
the opportunity for members to question you on this subject in an open hearing. 

It is for the above reasons that we would recommend that you propose to Chairman Istook that 
you not only testify before the Subcommittee after the budget has been released in April, birt also 
after the Bureaus have testified. Subcommittee stafT has indicated that they believe that this is 
the beat course to follow and we believe that if you personally request that this be the procedure 
for this year's hearings the Chairman will agree. 



Attachments (3) 

Talking Points for Meeting with Chairman Istook 
Summary of FY 2002 Budget Request 
Biography of Chairman Istook 



Talking Points far Mcetina wj lh Chairman Istook 



I understand that your Committee has been supportive of Treasury's efforts to improve 
operations and meet continuity challenges in tax administration, law enforcement, and the 
many other Treasury core missions. 

I look forward to working v4th the Committee to balance Treasury's key programs against an 
environment of limited resources. 

This year's budget process is a bit different, but we wiU be working closery with the 
Committee on meeting Treasury and Committee goals within this broader process, 

I look forward to testifying before the Committee this year and understand that yon are now 
in the process of determining yonr hearing schedule, i was hoping that you would be willing 
to accommodate my request to testify after the various Treasury Bureaus once the President^ 
budget is submitted to the Congress. 1 believe this will allow me to focus on the issues of 
most importance to the Committee during my hearing and will make the session mote 
productive for both the Treasury Department and the Committee. 

I would Uke to emphasize that I would like to have an open line of communication with this 
Committee. If you ever have an issue, no matter how small, with the Treasury Department 
you should always feel free to bring it up with me personally. 

Lastly, I would like to hear about some of the thoughts and concerns you may have about the 
Treasury Department so that I can focus on these as we work through the 2002 
appropriations process. 



SUMMARY OF FY 2002 BUDGET REQUEST 
UNIQUE BUDGET REOIJFAT FRftrm 

□ Typical with the traction to a new administration, the budget request process is delayed 
and condensed, with the submission decayed from February to April 

□ in addition, this year's FY 2002 process is slightly unique from prior change in 
Administrations; 

(1) Although Treasury provided an estimate of the Department's costs to maintain current 
services to OMB in November 2flOO T OMB applied an automatic calculation method 
(5.5% for pay and 2.0% for non-pay categories) to all Federal government agencies' 
FY 2001 financial plans to estimate each agency's FY 2*0(2 baseline requirements 

(2) Instead of the traditional OMB budget process to review, prioritize and approve 
agencies 1 requested FY 2002 initiatives, the Administration is undertaking a broad icview 
of the overall budget and will be giving guidance to Agencies shortly. 

(3) In late-February, the President will transmit his Blueprint and FY 2002 Budget 
Outline to the Congress. This Blueprint will become the basis for developing the 
complete, detailed FY 2002 President's Budget request to Congress scheduled for 
submission in early April. 



RECAP OF FUNDI ttfi 

□ FY 2001 - Enacted Appropriations: 513,997 Billion 

0 FY 2002 - January 16* OMB Baseline Submission; 14,61 1 Billion (excludes FY 2002 new 
initiative requests) 



FUNDING ISSUES 



(1) Maintaining Current Service 

■ Maintaining our current program levels will be an important objective in the near term 
and in FY 1002 - we will be working wift the Committee on meeting these needs. 

(2) Programmatic Issues - We will be addressing in this process additional program needs of 
important needs that continue to face the Department 

* IRS Reform and Restructure Implementation - Continued support for Organizational 
Modernization {modernization and reform remain top priority for Treasury) and staffing 
investments to restore, stabilize and strengthen tax compliance and customer service 
programs 

* ATT Firearms Enforcement - Continued support against youth crime and for other 
firearms enforcement programs, 

■ Customs Modernization - In FY 200 1 , the Department made great progress in receiving 
funding critical to the modernization of Customs' trade processes. This investment is 
crucial to the vitality of Customs 1 mission, 

■ Secret Service Protection Efforts - Support to address workload and staff retention 
issues for the Service. 



■ Money Laundering - Continued support for the Money Laundering strategy jointly 
implemented between Treasury and Justice 

■ Counters-Terrorism - Continued support for Treasury bureaus' participation with the 
Joint Counter-Terrorism Task Force. 



■ Office of Foreign Aaseta Control {Departmental Offices) - Support for counter-terrorism 
efforts and for the Foreign Narcotics Kingpin Designation Act mandating a global 
sanctions program targeting foreign narcotics traffickers and organizations. 
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Rep. Ernest Istook (R) 

Elected 1893!; 4th term 

In W h-rtitnffta n: Au ally of Christian conservatives and a subcoffffldUee 
ehflkman on the ultimate ajwder pane*, Appropriations, lstoofc sldUfuIry 
s&addfes the Tint tint divides tfeologtaJ firebrands and legislative praK- 
matwte In the House GDI! 

On issuer *och flsjxbortian and sehoo? prayer. ItfooJc a Momwn, e* i pas- 
sionati! and perstetenl proponent of pdkus espoused by die most conser- 
vative dementeof the Republican Party, He helped bund the Conservative 
ArtKm Torn (known at the CAT*} , a cau cus oJ rtkimbcrn on ?he G OP* righ* 
nii^i^BdcwtedtqEi^tisinJnf jiiavenmitnc^ndiaK^nf^tatkiflaficI 
promoting aconserviflhfe idea] of fec% and sodal lit Instead of usfmr his 
Appropriations ast to soaireiuiiifeferhjijBdisliirt"- the t^dftioj«J. tadt — 
It^khas coJtcoitrated rua^ hi? efforts on hk^iOTg spmdin^ that he 
views a? uonwesBry, or on trying m attach conservative pofcey language 
to aiwropriitioriibiiEt Such endeavors have often made Ifloafc : a thorn in 
the side of the GOFleatoahfr, 

B ut he seems to have a serae of just how Jar he can press hiqcaw with- 
out earning a r^a&tion as an unreasonable pert Istook QZtook) came to 
Congress wfch m uitoentendiag of die tegulative process he covered the 
Oklahoma Lejr&lahire h a aportcr and served ^yciw in the state House 
So while he does try to tug GOP tesders tu the right, he realizes that they alw 
face rrasuresfrom moderate l^blk^ ^ dw CBritonadimit^rafl^ 

Heading tato the irj&h Confess, Istoqk wd that he and hbataunctfy 
cw^Ysmlve jiUka expected lu be alb wed votes on their priorities, out he 
atknowJedRed thai rhefr posifiOEis rrucht not prevaiL "What many of us 
wantUtomake sure we ha* the oHionuruiy to Address these tmportanl 
issues," he sdd The expectation should be an opp^rtunly rattier than a 
Buarsntee of suwest" 

At one ponrt hi (he JlWjth, he obstnrd that in the ranka of die Huusw 
COF There me definfoery nghrs ffcing cm for the heart and swd of the 
Republican P^rtr, rfs the constant battle hetvpeen priucij^ and rxicesslty. 
Everyone pecoociles those in different vsy*." 

ftirniu? Newt GSngrieh'ttemireas Speaker, It*M* nften bncked the party 
Ime on budget and spcntEw bill* protest^ what he sawas the leaderslxp s 
caving to to White Hun* demands for additional federal etpeudEnueH. 

But in the Summer of when a entire conwrndves unhappy with 

OUahOfca fopuhbeane — T«a Cgbum and Steve Urgent — wh> gaioed 
atrendon »s coup^Jotters. "Tft™ have 20 IfepubBcam unhpppy v^lth the 
Speaker taf%. and another SO unhappy wilhhhn nwt week on a different 
Issuer Iirtook said TeJsb farraolaforre^d^inwte chaos." 

Also in m7 t Istwk was a wocai oppomut at Mtfna members have a 
scheduled cast of Rvnw adMment {COLA} to increase their pay. and he 
triedlu for« the kaderahip to schedule a Oogr vote on the issue But when 
trtnffrich fcreascd the sMda for the COLA to go Ihrouj^c hrtnok said he 
wouldn't try to force a *me, "What aood would it to except increase inter- 
nal antBeonj^m?'' he aBkeri . 

When Istook was named chairman of the Appropriaoona SubcnmmiEtee 
mi the District of Cojmnbia for the LOfoh. somethhis like a firoan arose 
frtum the Hjbtwimltlee'* ranEdnff Democrat, James R Morsn of VirgMa. 
M^vsn totdTbeWsahingtoii Port tfwr ttfook in the pe*t h«i be«) amonjr die 
□inFieriaJtneswho bogged down progress on the B.C. appropriations Ml by 



1122 



Bth OlSTfilCT/OKLAHOMA 



attaching conservative policy language, htoot for Jft$tan«, maghl to pro- 
hibit th*. District government from providing health care benefita to the 
unraftiried domestic partntej ofdty workers. "[don't drink <hla parteiKk well 
for the DC Appropriation? Sybcoomittei," Mann Enid kht Pmfl. 

But Istook cam* in Ske a tamh, saying in N^mW liflfi that before by- 
ine out an agenda Jfor his subcommittee, he planned "to do a lot of brtening 
amEalotoihomeworfc, I can t\a marc good by speodinc my time likening 
and tfudyirijj, rather than makine comments." 

Lstook, thovah, dots not spend much time trying to sound reafionabfe 
ubout Prrodent CBntod. Complaining about the price tag of the omnibus 
appropriations bill Cuai pfcftscd it fix? end of th? 105m* lstook impked thai 
Canton had demanded extra spending » ho could secure the badting of 
congressional liberals in bin burning impeachment battle. "Because his 
future- depends on their support" Fstook said, "he made it clear that be 
would veto Bnythniff that dkhrt give One most Db&al af the toniocrate what 
they want in enchange. Tfefc is protection money." and that* wrong. Its 
wriHtE for anyone to turn a bbnd eye ioviftl the pnsi doits ecfldLiCt bog 
a$ he defcvers fwir lit money to pay for (he biggoTernmaiL lhat they waaL* 

Member* of the Appropriatiorjs Committee — even the conservative 
ones— typkalh/ H re part of their job to ckEver a generous share of fed- 
eral trrge** to their home districts and slater Lstoek m< fnumir* to that 
impure, hut he has worked more to curb federal iqwding lhan to funnel 
it Id he district. TfffaDe he did secure fund* to ne^rebuiEd the are* of Okla- 
homa City Hurnundinff the federat building that was destroyed in a 1995 
bomb Wast, he wanted the snmuy spent just in thai part of town, not more 
wkk^,$obcadcfcriliriiai^ 

Jug a federal subsidy to OkiahuPwOty foratity troBey system. 

During work in iht 105th on a nassw transportation authorhalitin Ml, 
fstook askedforSlS miffi™ for a project on I-TO in Oklahoma, But as o*her 
ratuibm sptcUkocjuest projects wore added to the bill its price tag 
luaHy billion) provoked cornptahits from the costeonKwus, letoek 
supported anaroendment that would haw* Wwrrina^ mnjp ?f the gpedat pra- 
jedSi inchidinghiairt Oklahoma, "Needed and worthwhile projects, auchas 
forinz [rrleritato 40 in Qktjiht*™ City, were mUed b wnh H^uef^ortabk items 
which ccutd. never pas* on their own," he said. But the amendnieot Ins* by 
a lopsided tafiy fetook voted for final pAfcaage of the transportsaon biQ. 

The outietfor Istuaks coftajvatiw social poBcy views ha* often been the 
appropriations proceu*. in which he and hid allie? seek ro write pobey 
ehangesinto spending bCk. Debate on these contrrarsaE potty addidoiia r 
known as "riders" fc-«pientft/ alows or even *taJb passaae of the appropri- 
ations measure^. This has Dot endeared latoofc to some of the Appft^pri*. 
lions sabcoftunitt^c chdrmeiL an dku frEOmity heyjin&il wtv^n 3i* took the 
gavel of the D,C Subcommuiec in IP. 

During 199$ Ooneudenlioa of the hi|J fundlnjz the Labor, Heahh and 
HTim&tt Sqn.io.TB, md Educahon {kpartmcmg {LabonHHS^ [^ouk preposed 
reqiurutg federally funded ^nkflito tmi^pait^bt^eBhwcontoLCcp' 
tives to minors. "Thert k uo other chvuntstanee like mis, where (wntoar? 
cut out,' lie arfcmjd. The House approved hid anwndment, but when the 
Labor ratS bii] *i$ folded into the calrfiall \M at the end of the itfiih, the 
leadership drepped Jsook's language 

In (he ifMth, Jrtook sought unsuocepsfufty to block the us* of Merikaid 
money for abortions performed in eases of rape or mcest. The proposal, 
backed by the House but uhlmairiy dropped from a 39% eatthiH *e*rifljfl^ 
bill, would have restored a ban that Congress had Dried when Clinton 
becmte preskEent 

Alao in the lMth h Istook used the LaborHHS bill and ooVr spending 
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bills as whfrta in an ultimately un*uttr^Kfij| effort Ie> bar group* from 
r#cnvin^ JedemJ prank if they dtntKe more than 5 percent of their bud^m 
to Idbbyioji unci other poMtfcal advocacy effort! Ne srjru«] dint these 
KtiitJi^birffmu^A^r^ money to promote their a^erwitt _ spaidmi> 
federal dollars in pursuit of mor* federal dollars 

Another priority for Istook hai been a cniutkubgrial aawmdirmn thai 
wwld jntarariir* the ri^bt to p^y h pubtk schools, GOP leaders haw 
broujrhr the proposal to the Hwhc fl wr^ra) times, but while a mafori 
ly of member Buppertilt * has fallen short of the twio-thdrds ma^rfty vtfy 
nettled for apprtroiJ 

Jn die 105th, fetnok sought iuiJw™fd^ f iflhi^ upairej^mat- 
iuffit easte* for states fo toned, auks (aoes frotn American Indian tribal 
buraessea, Istaot says Ae Supmatw fourtliaanded that taxes arc due on 
purchases thattakeptos on tri^ 

tribe, BtttCongrwifi heeonumds, has no t arnhwiecd a mechanism, for states 
to enforce the tut Jtffukti<ra fataok argues thai Oklahoma Wj more 
than SJ3 milSon In fuel toes from its 19 iribaUy owned £as stations and Uuvt 
g^andbcafitie&ovara!] miss out on sdmoatSlbillwBofrevenueefldi year. 

At Home: After (^aduatinff from Baylor Unfrersfty a journalism 
lstoukcovmd" the Capitol in Oklahoma Chy ma radb reporter wem 
to bw aehool at rvlghi, marrkd and started afamlfy that grewto Ave chiJ- 
drtfi. A4er earning hhlan fcfCKtu he w^ked as an aide tpDemocnitk-Gou 
David L Boren airf Uicti wnt to to private pftcfce, Hisfirsl eicetivc office 
*Monthe<%«jinjo] iQu^OldsrwrnaGry subwb of Warrjiu^ j n jgge, 
he won s scat in the state Houw, wfiere ht was a^stunt nioodtj kader. 

Camptih^iqff for I ho m 1932 un an sntH>ork platform r Utook woa 
the Sh Dbtrict after derrybin retiomj ration to <-igf]Mtrm GOP Hep. Mick- 
ey Edward* vtoowasdamajred by having 385 Housv bank (werdrafbt 

biDok u-as neither the heat Knawn nor the b»W5nance4 of the ihrec 
kadimr candidates in the 1992 GOPpHmarr for the 5th- Edwards had ^ 
resented the district anrc 1377, and former U.S. Attorney Bin Price had 
been iht G OPa 1990 nominee for governor. 

The primary was bQ6ert as a match between two heavyweights, 
Edward* and Price. Both mpent lavishly mi ideviW ads. Meanwhile, 
ktook ran a ground-level campaign that relied less on media ads and 
more on lawedn? likely GOP voter* throu K h direct mail and phone 
banto, He a!w relrainrd from personally attacking Edwards. Price s 
ads assailed the inciiniheqt for his lengthy tenure ss well at hi* problems 
with the bank. Price ran firgi in the primary, but it was 1st pok who made 
the runoff, not third-place linEaher EdwTiHi. In the ninofl, book's sura- 
inil campaign scored i I Anoint victory over Price. 

The rXvatKiatk; nomfaceirtfi Lattric WllBama, art o J d andfiaalawyer tpm 
Oklahona City making her finst in d for political offiee, Khe labeled bfook 
an "ejdrtmia, 1 ' taking issue m particular with ltia Hnd-ahoition noartion, But 
the fepiihliffln tilt of the 5th bfookeDavsh cushion to win wkh JSJ- per 
eeuL Reetections have cmue w&y since tb*n. 

I^fook's 1?98 oppcriKXit twit htm to tot on hh tvpoatinn to io Oklahoma 
Chr irotk^ svat^ Detnncra^ 

fecwk cast for (caramon thai indiid«J money for a Lgtu ml -^tem ]□ Salt 
Uketfy the site oiihe 3K1G VTlnier Olymj^-lfht ^nlE[ fl r^pre^iSalt 
lake Chy, he shnukl muwe to Utah," 5imciihermon said, bhnk disn Jssed his 
opponent ft* "a imrsimJ cutdkktt \vho dreams up crtrtrageoun xxusatknis 
nj divert areentino frwn her own poatiuna." He won with 66 percent. 



mi 



DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C, 20220 



MEMORANDUM FOR. SECRETARY O'NEILL 



Through: 



Chris Smith 

Senior Advisor to the Secretary 



From: 



Arthur Carnerprt _ _ 
Deputy Assistant Secretary 
Legislative AtTaLrs and Public Liaison 




Subject: 



Meeting with Ben Nighlhorse Campbell, Chairman, Senate 
Appropriations Subcommittee on Treasury and Genera] Government, 
Thursday February 1, 2001, 10:30 AM 



Background ; 

You are scheduled to meet with Senator Ben Nightliorse Campbell, Chairman of the Senate 
Appropriations Subcommittee on Treasury and General Government to briefly discuss Treasury 
Appropriations, 

The Treasury Department 1 * relationship with the Subcommittee hag always been professional 
and cordial, We anticipate that this relationship will continue during the 1 Q7* Congress. 

Senator Campbeil (R-COX during his tenure a$ Chairman of the Subcommittee has been very 
supportive of the Department. In the past, Senator Campbell has left the nuances of many of the 
more financially related issues to his staff and has preferred to focus on the big picture issues of 
the Treasury Department, Last year, Senator Campbell was disappointed with the process that 
the Treasury Appropriations bill followed, where it was quickly moved to conference just prior 
to the August recess causing the Senate bill to not be voted upon on the Senate Floor. After the 
Summer recess when the Conference Report {which passed the House on a primarily party line 
vote) reached the floor of the Senate it did not pass, due to Democratic concerns over inadequate 
funding and lost significant Republican support on the issue of a Member's pay increase. 

The Senator is also Chairman of the Indian Affairs Committee, was recently appointed to the 
Environment and Public Works Committee, serves on the Veterans Affairs Committee and 
Energy and Natural Resources Committee, and is Co-Chairman of the Helsinki Commission* 

Senator Campbell is known throughout Washington as an avid motorcycle rider, lists bis 
professions as Jewelry Designer and Rancher, was on ihe 1964 U.S. Olympic Judo Team, and 
personally drove the truck carrying the Capitol Christmas Tree from Colorado to Washington, 
Meetings with Senator Campbell are usually casual and informal. 



Analysis: 



Senator Campbell is expected to congratulate you on your appointment and confirmation to be 
Treasury Secretary and to express his. desire to work cooperatively with you as we move through 
the FY 2002 appropriations process. The Cierk of the Subcommittee, Pat Raymond, will 
probably control the direction of (he meeting as it relates to appropriations issues, tike her 
counterpart in the House, she has a very strong influence over the outcomes of issues contained 
within the Treasury appropriations bi.IL 

Chairman Campbell is likely to talk about his strong support for the law enforcement bureaus, 
ATF, Customs* and Secret Service specifically. He will stress that having a strong Under 
Secretary for the Office of Enforcement is critical for effective oversight of the enforcement 
bureaus At the same lime, he will stress thai a strong Under Secretary is also necessary because 
the Jaw enforcement bureaus need a strong advocate as they often compete against the many 
other Federal law enforcement agencies for funding and authority. He may also ask about where 
we arc in the process of finding a new Customs Commissioner (Former Commissioner was Ray 
Kelly.) 

Last year, the Congress passed the American Buffalo Coin Commemorative Coin Act of 2000 
which was sponsored by Senator Campbell, For Senator Campbell, this marks the end of a 3-4 
year process in which he pushed the passage of this legislation. The coin's design will be based 
upon, and will be nearly identical to. the Buffalo Nickel issued in the mid-*900s. The major 
difference is that the coin will be the size of a standard silver dollar rather than the size of a 
nickel. The Mint is currently planning on producing the uncirculated versions of this 
commemorative at the Denver Mint; the proof versions will be produced at the Philadelphia 
Mint. Since this issue has been important to Senator Campbell for many years he may mention 
this in the meeting. He may also express his support for the Golden Dollar which bears the 
image of Sacagawea, the Shoshone woman who accompanied Lewis and Clark on their 
expedition proving critical to the success of the mission. 

The Subcommittee has requested that you appear for a hearing on April 26*. We are currently 
working with the Subcommittee staff to ensure that this date fits well into your schedule and 
works well within this year's budget and appropriations process. This may come up during the 
meeting but should not be an issue at this point 



Attachments (3): 

Talking Points for Meeting with Chairman Campbell 
Summary of FY 2002 Budget Request 
Biography of Chairman Campbell 



Talking Points for Meeting with Ch airman Campbell 



• 1 underhand that your Committee has been supportive of Treasury 's efforts to improve 
operations and meet continuing challenges tn tax administration, Jaw enforcement, and the 
many other Treasury core missions. 

• t look forward to worlting with the Committee to balance Treasury's key programs against an 
environment of I imited resources. 

• This year's budget process is a bit different, but we will be working closely with the 
Committee on meeting Treasury and Committee goals within this broader process, 

• [In response to law enforcement related issues] I share your commitment to the Treasury law 
enforcement bureaus and look forward to working with you as we work cooperatively to 
ensure that Treasury's law enforcement officer* are the benchmark mat all others are 
measured against, 

• I would like to emphasize that 1 would like to have an open line of communication with this 
Committee. If you ever have an issue, no matter how small with the Treasury Department 
you should always reel free to bring it up with me personally. 

• Lastly, I would like to bear about some of the thoughts and concerns you may have about the 
Treasury Department so that I can focus on these as we work through the 2002 

s*— v appropriations process, 



SUMMARY OF FY 2002 BUDGET REQUEST 



FY 2002 - A UNIQUE BUDGE T REPAST PHOTESft 

□ Typical with the transition tp a new administration, the budget request process is delayed 
and condensed, with the submission delayed from February to April. 

□ In addition, this year's FY 2002 process is slightly unique from prior change in 
Administrations: 

(1 ) AJ though Treasury provided an estimate of the Department's costs to maintain current 
services to OMB in November 2000, OMB applied an automatic calculation method 
(5.5% tor pay and 2.0% for non-pay categories) to alJ Federal government agencies 1 
FY 2001 financial plans to estimate each agency's FY 2002 baseline requirements. 

(2) Instead of the traditional OMPB budget process to review, prioritize and approve 
agencies 1 requested FY 2002 initiatives, the Administration is undertaking a broad review 
of the overall budget and will be giving guidance to Agencies shortly, 

(3) In late-February, the President witt transmit his Blueprint and FY 2002 Budget 
Outline to the Congress. Has Blueprint will become the basis for developing the 
complete, detailed FY 20C2 President's Budget request to Congress scheduled for 
submission in early April. 



RECAP OF FUNDING 

a FY 2001 - Enacted Appropriations: Billion 

D FY 2002 - January 16* OMB Baseline Submission: 14j611 Billion (excludes FY 2002 
initiative requests) 



FUNDING iSSirES 

(I) Mamfirinmg Current Services 



■ Maintaining our current program levels will be an important objective in the near term 
and in FY 2002 - we will be working with the Committee on meeting these needs. 

(2) Programmatic Issues - We will be addressing in this process additional program needs of 
important needs that continue to face the Department 

■ IRS Reform and Restructure Implementation - Continued support for Organizational 
Modernization (modernization and reform remain top priority for Treasury) and staffing 
investments to restore, stabilize and strengthen tax compliance and customer service 



" ATF Firearms Enforcement - Continued support against youth crime ami for other 
firearms enforcement programs, 

■ Customs Modernisation • In FY 2001, the Department made great progress in receiving 
funding critical to the modernization of Customs' trade processes, This investment is 
crucial to the vitality of Customs' mission. 



■ Secret Service Protection Efforts * Support to address workload and staff retention 
issues for the Service, 



■ Money Laundering - Continued support for the Money Laundering strategy jointly 
implemented between Treasury and Justice 



* Counter-Terrorism - Continued support for Treasury bureaus* participation with the 
Joint Counter-Terrorism Task Force . 



* Office of Foreign Assets Control (Departmental Offices) - Support for counter-terrorism 
efforts and for the Foreign Narcotics Kingpin Designation Ac! mandating a global 
sanctions program targeting foreign narcotics traffickers and organizations. 
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Ben Nighthorse 
Campbell m 

Elected 1992; 2nd term 

lb Washington: A colorful i^vtdualrst ^ho sport si a pocytiii and co«^ 
boy bocrts, Oqrpbtl b u man of many En Ernsts ^mutorcyclc fc^rmir, judo, 
jewelry mddnjt and ranching. With such passions, one mi^ht understand 
mat the forma] atniosphere and ponderous debates of Hit Senate do not 
alw^ ravage himLWr™te^ 

aad mixed feelings aW being in Ctmereas, be added that tisny senator 
talla atom IDdng the job, ^heyVc damnum" 1 

A pottieal roodemte, he tends to eschew HtBences, White lik politics 
have drifted to ihe ritfil >±r>ce tii^ switrti from the }>moerttic to die Repuh 
Eicsn Party in 1995 h QuTipbeJ b hardly b Iock*t<?j> *ilh rUber his ™ mn- 
^rW* «,rtt4jju« the handful of ffepubtcui nvwjerales. He tend* to 
took cutfyr tfae uteresta of fas home state u *eE as for American tndtm&, 
bulhe rarcb 1 leaves his mark on major legj^fljnUnn, 

f\ibSdy qmblvatent about *U}Ui# iu lha Senate, Campbell in 199? 
delayed an j^ouaeoTient of his ir^V^wo bkl for months, disconeertmjr 
wm? Republican* particular 3rd Dblrict Hep, Scott Mcmnis. who had 
V™ preparing for a Senate run with (he understanding that Campbell 
wou)d step dtnm When finaDy tfki deckfe to sect ^ !*xond l^mi, he faced 
isppoailliMi tow within his onto party and ranked war the top of rie Demo- 
cratic Psartjf 'e hit list But the Senate'* fer* American Indian memW con- 
founded bis critics by appeaP us to the indiiiduntstic kanin^ nt the Col- 
omfo ekcturali and smurpidg cbjillaj£i^ from both the rijrfit and ti>c 

And tfaeo^hneto fgnmhepulted m his biher leather) tbrii loitg-distwce 
mnlorcycte nip one day after winning je-ekcti&ft ab ipplnff traditional posh 
etectifln awdjfris Mid talk about his nttf aw years In m^inzmn. "Ben 
taid the iWt tftalT per?™ rocnUhim dicv' sUd. hKcarnpaign manager, Stu- 
ait Roy. "Be Just loaded up die motorcycle? and took off 

Given Campbtdl'&djstaste for much frat te pohUcaX ft B4^s«fpriin^[ilMt 
varfef in the W*h Onfiress ht refosed to pontifical abpqt At bnfjtath- 
mert trial oJ PrMadent ClintoiL He twnsddo^dozc^d^u^ to appear 
on ta3k ehp^ basing thai he wanted to iotvx on thr (Mdcitw wsl rerakr 
an irnportial ju dement "Vh need to makr 9 &tr. mii^artialjudariie^ based on 
fact" be S3KJ. "ffit catt if we're comiamJy hkvOiiii> tbdut the trial" 

Ekntadenews in mgUierwEp during t^tr^Hejdww^upearlybtiM! 
[tiorii^ miiaide die Q||^ Suiba^ 

the ^Artiin^ brew and diiilcd Tflth raeiabert of the pubfc watkig b line in 
tliedd! nwming airfor tcbance to wtses afcw minutes of die trtal. He paid 
for thecaffoe himself alEhotwh he admitted Hiat h« wae ubte tonepotiate a 
lower price with the Senate catorinff service "afar [ ga w them enough g^i 
trips en patriotism aud fee American Dgt* 

Carnphdl madp « mart in the l05ni as a strong advocate for American 
Indtens and skiMi! supporter of federal funding for Cvfcmda A member ot 
the Ap^wpriatfons CemmMee h he snaflaed tens of mfllwu of dotora En fai*!- 
fa« forp^fectB ranging from ami-drug inidative^ to military ba^. 

The Cnlwadan is net abewe reminding his co'Beaauei of hia heritase 
when ftghtingfora share of che fcdend pic. In 13*7. be defended a^timiE- 
Bon apprnpriation for the connwemtai Animaa-La Plata water project fcq 
Soiidrweafern Colorado, despite coa«rnfi by both budgeteufting "deficit 
hawk*" wofried aQouLwagtSng money and envrrnnrnenlaiats worried about 



m 



coioRAdo/SENioR Senator 



eralOjpciJ dimagvTte projects backed by the Cite Indians who saw it 
aa die fulfilment of * ceutiny^ld government promh* t» ensure water 
supplies to the Southern tile Reservation^ 

harAwerwlrtoofjipe^tairD^ 
ane wilh buDeteor tifeHSc anymore. Butft seems dear (hat sane i/aurhn*b- 
ere wain to kJll their bvelhood, loll ihdroM^tnrft JtjU thdr Jutui*, loll their 
euhure and W the natural raouira thai we innn^ ll^ in everyone of 
ihe $?2 treaties that we [henbrok rain arm of the US. government" 

Campbell a number of me Northern Cheyenne tribe, v* the Grader 
Native American chairman of the Indian Ai&irs rouimittee and an ud«it 
Senate supporter of Indian rights. AVhni Sbde Canon, KW*di_ proposed 
in 1997 dkwing federal civil suits against tribal a^erumtniH. CamrfteS 
agued That such a nmyc would expose the iribeatoa rash oflitijcetim and 
Emderminc their 

But true Id hs general doubts about government, Campbell wank to 
encourags Indians to gr^H%i^ ^^^fthe^nJina; ujitfrticd^ 
eral government.. The nm^tmemt h&s been toward se^elermififition, bur 
it wtrt limited Mft^etermbiaifoitT Campbell told The Wastungton poj. 
Utt* could handle i(. they could <ta h. ThaTs iht kind of thing I support" 
Campbell yomfrim& dies hisovm Eft story m urafn# constituents to rdy 
on themtwb/cB instead of government ateraance. The senator, reaied by an 
aJcohofr Mwr and a mother wim tubta culw^ was a higb^chool dropout 
rotdagans member before turning his life around 

Campbell had 3 rare moment in the national limelight when he 
announced hn decision to join (he GOPfa March l^S J shortly attafcpub- 
Hcajjs look over C^n^ress. His staement camt the day arte ht voted fora 
baJanffidbudget constitutional amendment, mat Med m win Senile pa*, 
sage; he ds-dded he no longer was comfortable calling himself a Democrat. 

The switch infuriated and dismayed Democrat But on amunndng hb 
new party affixation, Campbell underscored that he would continue on mi 
^dependent couree. "J have aiw^s been corajrfered a moderate much to 
the eontta-nat»nofdie Democratic Part}, 1 * Campbel atad. "Mymoderacy 
mil no w be to the consternation of me riahr w[ng of the Republican Party.'' 
In lumping with that statement, Campbell supported the suaraaftd Demo 
q*tic attempt ia the spring of iSOti to raise the minimum wage, a proposal 
many other Republican Initially restated 

But he th<: wflfct^vatiw air^> 00 tsnve cXbcr hi^bs»rofife issucg. fa 
September 1,996, after ixiltf inured bi a mrslorcycie aeddent diat left him 
bo^^TalL^, he annourKr<d his support of effort? to ovmWe Freftdott din- 
ton* veto of a hIE homing 1 pn^ure opponents "parnal birth 1 ' ibor- 
tkm. Ahhougb dedaring hiscorttinn^l w^5ito( e woman's rights ober- 
tkn. Cainpbdl eaid hi a statement read 011 the Senate floor that after talldng 
withheld workers hemetwhfle reniperanng from hU accident, be had 
wmchKled the partfcuEar procedure wat *lan airochy " 

Campbell often reeeiwfi h^h ntaba n™conservatiWE grpups, partku- 
bdyonfiBeJatid regulalviy Hsses. But unlike many b th^GOF, he is sym- 
pathetic to laboL^ unions, fa the 106th. fa was the forte Rupubltan to break 
party nmk» and side with labor bi a dispute over whether comparoer; could 
refuse to hire union arjEanaers. 

Campbell h» Iwih been at odds with the Clinton adtnliastration'si enorte 
to boostgraring foes and mining royalties *n federally owned lands. Soon 
after Parting hie Senate career in fflS, Campbell was among a croup of 
Western Democrats arguing that (he plan would impose a hardship on 
ranchers, and miners and depress an already weak economy, 

Campbell attracted the mtpport of several Western senators for a bill lie 
propt^ to Dmft Ok gra^fce iflort^ 

230 



Shuow PrwktHft CTminn fur AnroCtbn 



H AhnvwoibtflalfKr^nutfElbw 
OiUCtrtccolfiftisryflwl rant b&ttmt 

AfcitfctfetiHilV4ro« 



A'lort *i M b{|ivB pividtrittsjt- 
Hck tdwtt neac bating •u*W > ' 

ramnrTBifuiMif pd uwdiTiajjay 



APLtCIO ADA CEUa ACU 

W< ^ «% ?«4 

lisr w as an 71s 

»93 80% 7*% Iff* 13% 









Support Cpcaiit 


^ n -. ■: 


Oppow 


«a am ik 




53* 


w an 




'•• 


isee 76* iq-% 


■!>: 


■:, 


5» 79* 3D* 




fi-: 


i9H nit 




!B ■ 


1SS9 77S IS* 







*0*IFVO PAhtlCIMlfQM 

«* s** 
m se* 



utiSoteesfifiiL drew - tnticfsia from eowironjiieiitpUsis and Eawnrakers who 
send U would not generate o imr return for public land use. When Interior 
Secretory Bruce Babbitt came out with a series of new regulations in May 
1995 ^vfcramtf coiKfitio-ns for raadKr^ on, jj^afljtj? hint, Cirttpbtll a ttackisJ 
(he Iiitaktr plan aa *a aii&ci? astro ed proposal based an dhi^veaem arro- 
gance, emotion find pfiliEksL." 

Campbell's switch Do the GOP was flowed by an us&^mment to the 
Approbations Cammiaee. where he looked after Colorado's raiBtary hases 
and Its war wlwanj in his roles on the military construction and veteran*' 
affairs sulxmnmlltees, He chairs the Treasury and General Government 
Subcommittee and *nmanassiffikntt3ithill»lQ6ffl.Co^ 
portan^nSufcorftml^, wh^ 
to mrtJ in Colorado irtd dsqTrrtrTe. 

AtHoaKss After dropping out ofhigh sd»c4 he served ntfieAor Force and 
\*ofked his wfy through colkuje drrAinj? a (ruck before finding success as in 
Oiymjian — he vea* on the LIS, jodo trim at the l%4 Games— a craftsman 
of contemporary Incfaa jewelry mid a eauie rancher in southwest Colorado. 

CiTnpibrU began hfe political rtrw in £98£. winrwtg a conse r*ad™- 
minded state House district, During four years En the legislature* lie was a 
dependabfe vote for fanners and ranchers on water nzhu, amassing a 
record a* a conservative Democrat, That positioned Qu^befl we! forhia 
1986 chaDenge to GOP Rep. Mike Strang. Tecph are sick and tired of plas- 
tic pnLi(kian s- — pinff ^LCin^l politicians who baV^ daitc nothing flip with 
theer Ifvw," CampbtJI wnd. He won by drawing & biff vote hi blu™)Uar 
Puebto and holding his own on the conservative Wejjem Slope. 

Camnbel quickly established iunteeU and won two easy re-eleetiixis 
before itmiaag Iw. mo* for the Senale in He ■w'm (he Deovv^tJc nen> 
inatkm over two weJ-fcncfivrt rrvab, Retard Lamm And fcrrttr Bo*jJderCi>ufi- 
ty CorrjnissipncT Josic Heath, the un$uccessftd IS* Senate nominee. Rc 
entered the genernfelectian race withe widt lend over GOP nomineeTerry 
Comtdiae, a businessman and a former stale senator who bad championed 
a lerm limits bafot inkuinve Cokodan* parsed in 1990. 

Both cmdidatsj ran afoul ef previous #aVmmtR on Ihcir military etivk-e 
reoqnhi but CanpbdTs mi3glrp aCCrncd pErtkukrh' ombarra&ginff- He had to 
correct a sWemm in his raniipa^ 

behind enemy fines In Korea for ft* weeks, Campbel actaowted^ trot such 
an ieddent a?vet" baj>ptrMxi while he served r& K&rea ■with (he Ah Force poli oe . 

Considine managed io run well ahead of George Bu»h, who tost Colorado, 
but Campbell pre™|Bd by Sf potreOtBge pofclti 

After Vrtfty fittjooar/ 1 muDinff a bad tor Colorado governor in 150ft r 
Can^befi. decided inW^&d loruafox the Saime Hg^in.. T\-e got ^iDril^ nutt 
nnd chairmanship of a committee, and 1 can make a little more bnpwt 
here" he said, But the Dptckk: rat-tu m ed-Kef-ubiicwi heed opjjositkMi &om 
candidaftesln both parlies and appeared lo be one of the most endangered 
httumbedts. His pmapetts seemed hirther dimmed in May 199% when 
GOPlHwyer Bill E^ert to&Jt A% pfrca* ai the vote atftdml Camfibe3l in (he 
tibd* GQPconVbrftaii, wiAm^ a sp£A on tlw Abj^ pxidiary baOol and crit 
icmuf the incwnbentftirhw Hfl^mrtof aboffjon and union u«u£&. 

But CatnpbeU crushed the underhiridodl Eaaert b the primary, (outiuE 
his own mspraTionsi biosiTphy and wanna adscallinir lor tax, cuts. He used 
a similw strstngy in roHi qff over lietnocrabc chaJleniter DotUe Lamm, wife 
or former Go?. Richard V> Lamm and a 17-year co3unmist (or The Denver 
Post OutEpendiriff Lamnt by neariy 3-fol, he ran coloriwlacis ihst showed 
him dressed in 4 cowboy bat md denim shirt agaki^t a dratinatic mountaon 
background. He captured 63 percent of the vflte r 
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Linnet F,Delly 




Linnet Deiiy was named Vkt Chairman, Office of ihe President, for the Charlet Schwab 
Cocpararicn in October, icoo, with responsibility for guiding the firm's strategic dSrecpoii 
and Qvcncemc the cfienr-foeuied integration of the corporation s various enterprises- 
Charts Schwab Cocpciriiioft h*J been fecoatited as a lode* in AflKrkwn industry, having 
recently been named 'Comply of the Yea? by Forbes Magazine, and identified is one of 
the top ft™ "Best Place* id wort" by Fortune Magazine- 

She i« also * member of the Aftnsory Council to the Federal Reserve Bank's Board of 
Gcveruors, representing the lath District. 

Since i W 5, Deity led the Schwab Retaii Group and had direct accountability for all general 
investment services: the company's 570 branches across the United States; its six major 
Investor Call Cenwni Jtt speeiahaed retail and electronic brokerage services, as well as til 
intcmec retail activity, which Ccllecmdy represented a staff of 10,000 employee?. Under 
her leadership, Schwab expanded its retail account base by more than t oulhon new cUenr 
accounts each year cd a present level in ettejs of 57 million account*, and (few its iiscts by 
more thin Saja billion. 

Linnet Defly joined Schwab in T996 as President of Schwab Iiirtiniiionai - Services for 
Investment Managers, respond bk fat the extensive trading custodial, and support scm«i 
provided by Schwab on behalf of over 5,700 independent Investment Manors aero** the 
country. The groqp amassed more than fcoo billion in assets under her leadership, and is 
recognised as the premier provider of independent investment manager semens in the 
United Sweet 

Prior m joining Schwab^ ™ Chairman, President and Ch^Esacutrv* Officer of 
Firtr Inrerstate Bank of Toeai, a *7 bilBon instituoon with r*j branches throughout Teau, 



institution — ■- — ■ ~«— — — ... . -- % 

ream nitned the bank around, becoming recognized as a high-performance institution. 
D urine this period, she was additionally icconfl table for all of First Interstate Bancorp i noo 
branches rirci ughout the western United States, the corporation* government aftalri, and 
alio served on the Executive Operating Committee of the corporation- 

linnet Deify began her banking career m 1974 with Republic National -Bank of Dallas, rising 
quickly to the petition of Senior Vice President, International Management, with 
admimstratrrt responsibility tor Republic Bank's branch operations in London and 
Singapore, at well as of its Representative Offices in Sao Pawn, Caracas. Meade Hong 
Kong ; and Tokyo. She joined fktt Interstate in as Vice Pfendeot of First Inter trite 
Ban ton?. Dunne the ensuing sot yean, she held both staff and tin* leadership petitions 
with First Inters cat? Bank, Ltd,, as well as with First Interstate Bank of California, and was 
appointed Executive Vice President in 10S7. 

She receral her Bachelor of Arts Degree in Government from the University of Texas at 
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■ L Aineto in lofrj, and her Master of Acta degree in Jneermeional Mina^emcm fmta the 
XJnivt»it)rofT*aai at D«JIk in 1976. 

. She i* t rat Nitional President of the Corwrirtee of 10c, an inurationd o™aii»ti<Mi 0/ 
preeminent busbiesi mum. In October, aooo> Famine Majatine *oWified her a* one 
of *Th« jo More Powerful Women in Bmlne« p in tht United Stares- 

Linnet Deify contnbine* much of her perwnaJ time and interest to mwseresus ciric 
Undertaking!- By ippoLntrfienc of Governor George Bush, she served on the ^member 
Board Regent* <jf rht University of Tews System which Lncjndes nine academic and ill 
hralch-rdateB iaiumtions in tint rc*M. She serves as HonOi'ary Tntf»e of the Museum of 
Fine Arts, Houston^ the is a Director of the America Conieivi&Ty ThetP* m Sen 
Francisco, of Catatac in New York, and of The Women's Museum in DtBat: and is, as M 
t Director of chc Board of ReJiant Eoer^ oe* of the DiOon^ major utility companies. She 
alto sera* as * member of tin Vestry of St Mary the Virgin Episcopal Church in Sen 
Francisco. 

A fourth generation Tenn, liwier Deily «w bom in Dalki, aad raised on Heritage 
Farm, a Centenary Farm in MtKiimey, Texas, She is married to Myron B, Deuy. 




DEPARTMENT OF THE TREASURY 
WASHINGTON, D,C 

INFORMATION 

MEMORANDUM FOR SECRET ARY O'NEILL 

FROM; Steve Radelet, Deputy Assistant Sccrcta^Jof^ 

(Africa, Middle East, and South Asia) 

SUBJECT: Supplemental? Materials for Briefing for Today's 3:00 p.m. NSC 

Principals Meeting on Gulf Policy 

Please find aliened supplementary background information on the enforwsment »f If S. 
sanctions on Iraq by Treasury's Office of Foreign Assets Control (OFAC), for today s NSC 
meeting at 3:00 pm 



cc: Kenneth Dam 

Joe Engelhard 
Mark Sobel 





WASHINGTON, D.C, 203*0 



MEMORANDUM FOR SECRETARY O'NEILL 

FROM: Mark Sobel, Acting Assistant Secretary, International Affairs 

SUBJECT: Briefing for NSC Principals Meeting on Gulf Policy 

DATE AND TIME: 3:00 p m -4: Ml p.m., Thursday. February 1 T 2001 




LOCATION: 



White House Situation Room 



PARTICIPANTS: 



Principals + 1 



PURPOSE: 



To review the current state-ofVplay (including a CIA briefing on Iraq) 
and to examine policy questions on how to proceed. 



ATTACHMENTS: 



Tab A: 
TabB: 
TabC: 

TabD: 
Tab£: 



Agenda and Policy Questions (from NSC) - SECRET 
Economic Background on Iraq (from Deutsche Bank) 

Executive Summary: Political-Military Plan for Post-Saddam Iraq Crisis (interagency 

working paper) - SECRET 

Summary of United States Sanctions on Iraq 

"Iran, Sanctions Regime," State Department, for use in public statements 



Kenneth Dam 
Joe Engelhard 
Steve Radelel 



UNCLASSIFIED WrTH SECRET ATTACHMENTS 



February 1, 2001 

Memorandum From: Dina A. Ellis 

To: Secretary if the Treasury, Paul O'Neill 

RE: California Energy Crisis 



To: Secretary FaulO' tfeill 

From: Dirts A. BllisQ&£> 

Date: February 1, 3001 

Re: California Utilities 

The white uouse/WEC has requested Treasury to coiftpare and 
contrast the Chrysler bailout with the plan California is 
working towards regarding its utilities. They would lite to 
have a draft by clcse of business Friday ( February 2, 2 001. 

Attached is a proposed draft for your approval , 

^ Approve Disapprove ___Approve with Sdits 



Caparison between California's pi** to rescue PG&E and Southern California Edison, 
and the federal governments bailout of Chrysler 20 yean ago 

Chrysler rescue package 

The U S Government (USQ guaranteed S 1.2 billion of Chrysler's bonds (legislated rmxmiurn 
If 5 bmioTSn.; the USG was given a lien on all of Chrysler** assets. The agreement also 
required prior USG approval for all important operation decisions including: 
« AU contracts over SI 0 million 

* Any sales of assets 
■ New product plans 

The USG insisted that all stakeholders share the pain; this condition turned out to be important to 
the success of the program, 

• Banks restructured loam, granted interest forbearance, etc. 

. State and local governments granted relief of property and omer taxes 
. Labor unions mad* concessions, including renegotiating contracts without cost-of-living 
adjustments. 

The agreement compensated the USG for the risk it was assuming 
+ The USG received a guarantee fee. 

. The USG also received ifryear warrants on the company's stock. The warrants were 

w^less at ^nmeof issuVtas the company teetered on the brink of bankruptcy), to were 
sold 3 ft years later for S300 million. 

California plan 

Details of California plan are still sketchy, and in fin*, having already a-^""""™ in 
the last two weeks. Most of what has bee* pM forward so far would reqmre new legislate 

This is what Governor Davis proposed late last week: 

. The state would become main buyer of power on th< .wholesale 

long-term contracts. St would then sell to the utilities, winch would resell to tor retail 
customs; the stale could also sell directly to consumers _ 

* To ease the debt burden on the two Largest utilities. Southern California Edison and PG&E, 
the state would sell bonds (presumably revenue bonds). 

• Ratepayers would pay off the bonds through their monthly bills. 

The plan does not explicitly include an increase in monthly rate* ^g^^^** 
wholesale prices, the California plan may shore up the utilities' balance sheets, but it will not 
turn mem into viable companies 

fa one important respect, theCalitbmia plan resembles the Chrysler 

*e7a» woddgive the state warrants on the stock of the two eompames, w,th £tepm *at 
wuld pitiably be set weH above the market prioe at the ttrne of.ssue. Important detarfs, 



however, ai* still unknown, including the size of the warrant package, the duration of the 
warrants, and their strike price. 



February 6, 2001 

Memorandum from John C. Hambor, Director, Office of 

Microeconomic Analysis 

To: Secretary of the Treasury Paul O'Neill 

RE: Climate change Policy - Kyoto Protocol 




INFORMATION 



DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 2O220 



February 6, 2001 




SUBJECT: 



Climate Change Policy Process 




The Administration is likely to face international pressure to engage quickly on the issue 
of climate change mitigation. International climate talks could resume as early as late 
May, although the U.S. has requested a delay until July. A preparatory meeting with the 
Umbrella group, the countries including Japan* Canada, and Australia with whom we 
closely cooperate in negotiations. i$ scheduled Tor March. In addition, preparations are 
underway to draft the OECD ministerial conclusions on sustainable development 
(including climate change and energy), the theme for this yew's ministerial in May, 

We understand from our Umbrella Group partners and European Union counterparts that 
they fully recognize our need to review our climate change agenda before resuming 
substantive international discussions. Discussions with other delegations indicate, 
however, that it is likely that some countries may soon contact the Administration at a 
high level to encourage our prompt and substantive engagement on climate. 

Treasury roje 

Treasury has played an active role in the interagency climate policy process. Economic 
Policy has taken the lead on most aspects of the issue, although Tax Policy has covered 
tax elements of domestic policy proposals and OASIA has covered issues related to the 
role of multi-lateral development banks and the Global Environment Facility in assisting 
developing countries, 

R ecommended next steps 

We recommend that an interagency process be established soon. We recommend an 
active role by Treasury to best ensure that the policy positions developed are efficient, 
effective, pragmatic, and integrated effectively into the Administration's overall energy 
strategy. 

Economic Policy welcomes the opportunity to arrange a briefing for you Given your 
considerable familiarity with the issues, we can tailor it to your interests. For example, 
we could include a scientific update of the recent findings by the Intergovernmental Panel 
on Climate Change, and the State Department could apprise you of the status of 
intemationa] negotiations. Economic Policy can also brief you on ihe economics of 
greenhouse gas emissions abatement, including analysis of the Kyoto Protocol 

Prepared by: Adele Morris 



February, 2001 



Memorandum from: Secretary of Defense Donald Rumsfeld 
To: Senior White House Officals 

RE: Budget Issues, National Security Policy Issues, Post Cold War 
Threats 



TALKING POINTS 
FY 01 AND FY 02-07 BUDGET ISSUES 



• National Security Policy Issues - Post Cold War Threats 

L The collapse of the Soviet empire has produced centrifugal forces in the 
world that have created new regional powers. Several of these are intensely 
hostile to the United States and are arming to deter us from bringing our 
conventional or nuclear power to bear in a regional crisis. 

2. The post-Cold War liberalization of trade in advanced technology goods 
and services has made it possible for the poorest nations on earth to rapidly 
acquire the most destructive military technology ever devised including 
nuclear, chemical, and biological weapons and their means of delivery* We 
cannot prevent them from doing so, 

3. The civil sector, not the defense sector now creates the enabling 
technologies for advanced military capabilities. These universally available 
technologies can be used to create "asymmetric" responses by small or 
medium sized states to our conventional military power that cannot defeat 
our forces, but can deny access to critical areas in Europe, the Middle Bast, 
and Asia. Conventional submarines, advanced air defense, attacks on our 
C4ISR infrastructure and similar "asymmetric" approaches can limit our 
ability to apply military power. 

4h China, Russia, Iran, Iraq, North Korea and others are investing in these 
capabilities that exploit provocative lapses in US capabilities. Liberalized 
international trade will propagate these capabilities to others. 

5. These threats can emerge very rapidly and with little or no warning. 
NOTE: Observations of FMR SECDEF Bill Cohen - missile threat to the 
US could emerge in one year). 



CONCLUSION: The risk to US and alliance security is increasing as the 
US fails to respond effectively and decisively to asymmetric threats likely to 
characterize the first quarter of the 21* century. 
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• Some budget realities 

1 . To achieve ZERO real growth in the defense budget over the FY 02-07 
period, $113 billion must be added to Che January '01 Clinton budget 
(FYDP). 

2. If the last Bush I FYDP (FY 92-97} was extended at zero teal growth 
through the FY 02-07 FYDP, $183.4 billion must be added to the januray 
l 01 Clinton budget for FY 'Q2- T G7. 

3. ff the last Bush budget (FY 92-97) was extended through FY 00. 

> $119 billion more would have been spent for DoD than under 
Clinton. 

> $32 billion more would have been spent for the Intelligence 
Community than under Clinton. 

Conclusion: Using the Bush J baseline for FY 92-97 and extending it 
through FY 07, additional expenditure of $334 billion would be required 
($151 billion in FY 92-01+ $183 billion in FY 02-07) to sustain the forte at 
the Busk I teveL These additional dollars, however, do not include the 
costs for transformation, or Rush II initiatives suck as National Missile 
Defense, pay increases, et cetera. 

4. Hie need for substantial increases in defense expenditure (FY 02-07) is 
widely recognized by non government specialists - left and right. 

> Congressional Budget Office: +$255 billion 

> Former SECDBFs James Schlesinger/Harold Brown; + $450 
billion 

> CS1S: +$842 billion 

5. Clinton FY 02-07 FYDP = 2.5% of GDP; the lowest since 1940. 
Additional BA to achieve 3,0% of GDP (FY 02-07) = $370 billion 
Additional BA to achieve 3.5% of GDP (FY 02-07) = $754 billion 
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* What happened to national defense since we last had a Bush in the 
Wkite House? 

1. At the end of the Cold War, the Bush I adbmi lustration cut the aimed 
forces down to the "Base Force" (1991) which was reduced further by two 
Clinton administration reviews, the Bottom Up Review . (1993) and the 
Quadrennial Defense Review (1997). The force structure was cut 35% and 
the DoD budget by 23%. 

2. However, the forces and equipment' that survived were worked much 
harder. Military personnel suffered the extreme demands of back-to-back 
overseas deployments, while equipment was subjected to overuse that 
accelerated aging. 

> The number of naval vessels declined from 430 to 317, but no change 
was made in the number deployed on station abroad (-100-110 ships 
at any given time). 

> Almost all categories of equipment are now at or beyond their service 
half-life, producing rapid increases in operating cost. Inadequate 
budgets for maintenance and spare parts have produced steep declines 
in their capability to perform their assigned mission (Mission capable 
rates have declined from 83% to 74% since 1991). Vast shortages of 
spare parts have led to an unprecedented rate of caonibalization of 
equipment (- 12%). 

> To use examples from just one service, the Air Force, major combat 
units* readiness is down 25% since 1996 (91% to 66%). Air Combat 
Command active unit readiness is down 37% from 1996 (86% to 
49%). The House Armed Services Committee recently found that 
99% of B-1B bombers were flying with parts cannibalized from other 
aircraft, 

> The Clinton administration has taken a "procurement holiday" since 
1995, To maintain the existing force structure, it is procuring less 
than half the number of ships and aircraft required, To maintain the 
force structure from 2001-2005, 1,223 additional aircraft 1 1 ships will 
have to be procured beyond those planned in the projected budget 
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> The procurement holiday has created a potentially catastrophic 
circumstance for the US intelligence community. Over , % of 

our Intelligence satellites ( of ) are operating beyond their 

design life. Crucial gaps in coverage are inevitable, and an extremely 
dangerous inability to monitor developments abroad is possible, 

> Under funding of the nuclear weapons program will significantly 
increase the risk that the President will be forced to resume nuclear 
testing, This is so because the program to certify nuclear weapons 
(new designs and the existing stockpile) - the Stockpile Stewardship 
Program - will not be completed until years after specialized design 
personnel with testing experience will have retired. 

3. The military "quality of life" has deteriorated rapidly adversely 
affecting recruitment, retention and readiness. New obligations of 
the DoD for military medical care, energy costs, and immediate needs 
to maintain Navy and Air Force flying hours, and similar costs 
require $4.4 billion supplemental funding in FY 01 simply to avoid 
further force structure and readiness reductions. 

• What n are we trying to achieve? 

1 , We need to sustain our ability to deter the use of WMD and long-range 
missiles against the US T its forces abroad and allies by adapting our military 
posture to 21 s1 century threats. 

2, To do so, we must support the ability of the existing force structure to 
dissuade nations abroad from challenging our interests while we 
transform our military capabilities to 21 st century conditions. If we do 
not T we must accept increased risk to our security interests, Hostile 
powers will find this condition provocative, and are likely to intensify 
challenges to our interests when they believe we are unable to respond 
effectively. 

3, We need to both transform our armed forces to meet 21 Sl century threats 
and maintain our ability to respond to current threats. A failure to do so 
will expose the US to unacceptable risk in either the short or long term. 



We should take advantage of favorable political and macroeconomic 
circumstances to put a program to transform US defense capabilities 
promptly starting in FY 01- This can be accomplished by a defense 
burden that is - one -third of that we sustained when 1 came to the 
Congress in the early 1960s. 



February 20, 2001 

Memorandum From: Office of Budget and Management Director, 
Mitch Daniels 

To: Secretary of the Treasury, Paul O'Neill 

RE: President Bush Budget Plan - Budget Surplus 
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THE PRESIDENT'S BU!>GET PlAN 



* Over the next ten yews, the federal Government is proj ected to collect S2S trillion in 
levenues from American taxpayer*. The President's budget devotes roughly $22 A trillion to 
extend the government we have today, including the President's new initiatives. 

• This leaves a $16 trillion surplus. The Presidents budget takes a cautious approach to 
allocating this staggering sum, starting by saving the entire Social Security surplus « nearly 
50 percent of the total surplus -- for debt retirement and Social Security. None of ihe Social 
Security surplus will be used to fund other spending initiatives or tax relief, 

* Even after setting aside Social Security and paying off an unprecedented amount of debt, 
$3.0 trillion of the expected surplus remains, The President's Budget devotes these funds to 
the following priorities; 

- The Administration proposes to return SL6 trillion of tax dollars to the 
taxpayers or about six cents out of every dollar that will be collected between 
2002 and 201 1, 

- The remaining SI .4 trillion will boused to fund additional needs, contingencies 
and debt service. The President proposes to use some of these ftmds - $}56 
billion over ten years - for Medicare reform, S400 billion for debt service and 
uses me remaining S900 billion to establish a reserve tor future priorities and 
unexpected contingencies. 

■ Of course there are very iarge opportunities and contingencies that could expand the 
surpluses over these 10 years- These include government reforms that would reduce future 
costs and, largest of all, the chance that revenue continue* to outpace estimates as it has tor 
the last several years. 

# In sum, there is ample room in the Administration's budget to pay off debt as far as possible, 
to reduce taxes for American fancies, to fund program priorities, and still hold roughly SI .4 
trillion in reserve for Medicare modernization and to meet other programmatic and 
contingency needs as they arise. 

• Indeed, the President's budget is so fiscally conservative mat the government will be able to 
retire all of the roughly S3 trillion in debt that is financially practicable to retire by 2011. In 
addition, his plan runs into an interesting '^problem" - after 2007, projected surpluses will 
be larger than me annual amount of maturing debt. The nation will then be faced with a 
choice of what to do with its remaining surpluses. This discussion must take place sooner, 
rather than later, lest the US government be forced into a position where it has no choice but 
to buy private assets with these roods - an option that the Administration opposes. 



Chart X-X. President's 10-Year Budget Plan 
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Memo from: Secretary of the Treasury Paul H. O'Neill 
To: President George W. Bush 

RE: Global Climate Change - Kyoto Protocol 



DEPARTMENT OF THE TREASURY 

WASHINGTON, D C- 

February 27, 2001 



MEMORANDUM FOR THE PRESIDENT 
FROM: PartH.OTteill 
SUBJECT: Global Climate Chaiige 



JIDENT r , 



Further to our discussion of global climate change, this is what I believe you 
should do. 

1. Establish a predicate for creating the ftuqh Adniiius tration position on 
filiate change. 

Set up a briefing to hear from the experts on the substance of the subject 
and to review the evolution of U.S. policy in international treaty 
development- 

(Use this occasion as a photo opportunity to footnote the careful and 
deliberate consideration of the creation of your policy on climate change.) 

On the substance, you should know that if the Kyoto treaty were fully 
implemented as agreed, it would push out the atmospheric accumulation 
of greenhouse gases by eleven years. In other words, the currently 
projected accumulation for 2050 would occur in 206 i ■ (This is a trivial 
impact if the problem is real. As you know, 1 think this could be a very 
big problem.) For the U.S., full implementation of Kyoto would mean 
reducing our energy consumption from its projected level by more than 
30% in the 2008-2012 time period 

The reason for the large impact on the US. and the small impact on 
greenhouse gases is the lack of developing country inclusion in the 
coverage of the Kyoto treaty. 

The limited impact of Kyoto on greenhouse gas concentrations is 
understood by the analytic people in the environmental organizations but 
they support Kyoto anyway, believing it to be "the nose under the tent" 
and "the only game in town". 



2. Establish a erouo to develop a midtifeceted approach to global climate 



A few days after your briefing, announce the formation of a group to do 
the following: 

A, Prepare a document, for broad public use, that spells out the 

scieniiSc facts that we know for certain regarding greenhouse gas 
concentrations how they have changed over time and the linkage 
between such gases and global climate change. This document 
* should also include projections of greenhouse gas accumulations, 
associated changes in global climate and the assumptions, that 
drive the changes, e.g., energy intensity of developing countries, 
the one hundred year "half-life" of greenhouse gases, etc< 

B- To develop a process for achieving a consensus on the targeted 
limit nf giwnhaiisft gas concentrations , 

(Only when we have tins number is it possible to fashion a set of 
world interventions and actions that make economic and 
environmental sense*) 

C. To develop a comprehensive catalog of inform ati on that describes 
where greenhouse gases are coming from; by geography, by 
energy source, by all other sources, (volcanic activity, animals, 
pipeline leakages, etc.). 

D. To develop a comprehensive catalog of possible actions, including 
scientific work and technobgjeal innovations. Bach item in this 
catalog should include an assessment of ihe cost to pursue, the 
estimated time to completion of the work, the value to be gained in 
reduction of concentrations and the probability of success. 

{Some of the work in 2A-D will be ongoing, but you should ask 
for a first report bo that you can use it as a basis for a speech on 
Earth Day) 

E. Prepare an analysis of the available process options for amending 
or replacing the Kyoto treaty along with recommendations as to 
how best to engage the world community in a re-consideration and 
replacement of the treaty with a plan that is grounded in science 
and aimed at reducing concentrations rather than emissions. 



Set out the Bu*h Admirustra t ion policy on glofral cUmafte rtianpe and 
ksm tak '"fl the avenues developed m*&- 



Hopefully, the major work needed to stake out the U.S. position can be 
completed in time for the continuing Kyoto treaty talks scheduled for this 
summer, 

flnvrtnflat Started 

As is the case in tte energy issue, there are many departments and agencies which 
need to be engaged by this process. You asked the Vice President to chair the energy 
^up because of trie cross-cutting nature of the problem. Since energy and me 
environment are m many ways the same problem you might consider adding the globat 
climate change issue to the charge of the energy conmmtee. If you did so + it woutf be the 
first time in my memory that a President would have said these subjects must be 
considered together. 

Aside fioio the organizational assignment problem, I wanted to give yon my 
views on outside people who could be helpful as the administration works on these 
subjects, 

fteoree Shultz is the best convenor of experts, developer of policy positions I 
have ever known. If you want a respected outside person to lead this work through the 
development stages, he is the best. 

jechsical experts - Bill Merrill President of the Heinz Center for Science, 
Economics and the Environment is one of the most balanced, unbiased environmental 
scientists I know. He could lead the briefing that is suggested in item 1. (You may know 
hir" Re was the President of Texas A&M,} 

Mi chael Oonenhaimer is an environment^ scientist at the Environmental Defense 
Fund. He is also broadly respected by his peers- 

Tared Coben is the President of Carnegie Mellon University; also an 
environmental scientist 

There are many other individuals,, outside the government, who would help if 

asKed. 



3 



February 27, 2001 

Memorandum From: Assistant Secretary of the Treasury, Michele 
Davis 

To: Secretary of the Treasury, Paul O'Neill 

RE: Need to Stay on Message Concerning the President's Budget 



MEMO 



To: Secretary O'Neill 
Frcnr Michele 
Date: Tuesday 2^27/01 

Rfl : TomOrTOW^S Press Conference iWil ing the Btid f 



You i and Mitch Daniels are scheduled to unveil the President's budget at a press conference in 
theOEOBat 10:15 tomorrow morning. This event morr- rh™ ^ v. rrir i rTri1 jn >~ 
dai^g.mi ^s that von fa monoto n ously on-mra« g e - to addition to the media attending, this 
event is simulcast to the White House press corp that is traveling with the President in 
Pennsylvania. 

Daniels will speak firs, and he will present the overall themes of controlling the growth in 
spending and paying off all the debt available for retirement. He will leave most of the tax cut 
discussion to you. 

Your role is to 1 ) repeal the message that we will pay off all the debt available to pay off and 2} 
state clearly that we must cut taxes because we take more from people than we need to fund 
these new priorities, and if we don't give tt back to the people who paid ft, we'll end up wasting 
it in Washington. K * 

Key background information: The public prefers spending on things like health care and 
education over cutting taxes. It's emelal that your remarks make clear that there is no trade ofT 
here - that we will boost education spending and set aside Social Security and Medicare 
stiluses to address the future of those programs, and still we will have an enormous surplus 
This isn r an "either/or" question. 

Roll-out events like this are the clearest examples of when staying on message is absolutely 
crucial. Any delation during the unveiling of the budget will change the way coverage plays 
out from tomorrow forward. For example, you do not want to discuss potential Social Security 
reform ideas. Your remarks should be very focussed and your answers during the Q and A 
should only repeat your remarks. 

1 , We have funded America 's priorities of education and national defense. 

2. We have walled off Social Security and Medicare funds where they can only be used to 
modernize those programs. 

\ We wtH pay otTal] the debt available to be retired, 

4. That still leaves an enormous surplus. We need structural lax reform, because the tax system 
is taking more from working people than Washington needs to pay for America's priorities 

5. If we don't let taxpayers keep more of what they earn, those tax surpluses will be spent 
expanding government beyond our needs. Spending grew %% Jast year - that's a recipe for 
waste. 



6. We ali Jaw govemmcm is full of duplication - (here are places we need to consolidate 
programs and spend the taxpayers* money more wisely. But we won't do that as lone as w< 
are awash in tax surpluses 

7. Today's federal tax burden is higher lhan it 1 * been at any time in our nation's history It's 
time to give tax relief to taxpayers, and lay the groundwork for a consumer-led expansion it 
the economy. 

8. It + s time to cut income taxes, so people keep more of what they earn, and decide for 
themselves how best to spend if 



Likely Questions: 

t ) ff some agency budgets are growing fester than 4%, some other programs must be growing 
below that rate. You are cutting some programs, are you not? Which ones? 

There is plenty of duplication throughout the federal budget We have doze^ of programs in 
various departments all targeting the same problem. We need to figure out which ones are 
working, and target our resources accordingly. 

2) Are you cutting Customs funding and letting up on the war on drugs? 

Wc are beefing up the war on drugs. The President'* budget spends $35 million on the 
Western Hemisphere Drug Elimination Act to improve interdiction, 

3} You say the "non-retireable" debt is $ L 2 trillion, while CBO puts it at only $800 billion 
Why the difference? 

OMB and CBO have different assumptions about buybacks over the next 5 years. OMB 
continues the previous Administration insistence that we not project buybacks beyond the 
current year. We haven't adjusted that position because 1 do not ha ve all my debt 
management officials in place yet at Treasury to conduct a fuj) review. In either case a 
substantial amount of debt remains in 201 1 . More importantly, even the CBO T s estimate of a 
higher amount of potential debt reduction does not alter the allocation of the £5 6 trillion 
surplus. We have committed to locking away the S2.6 trillion Soda? Security surplus is 
locked away where it can only be used to pay down the debt. That S2.6 trillion in Social 
Security surplus would cover at! possible debt retirement even if the CBO estimates turn cut 
to be accurate. 



4) But if CBO is right, that means there is less money for individual Social Security accounts. 

That + s a question for another day. Vm looking forward to Soctai Security reform as much as 
you are, but first things first, Let's retire as much of the debt as we can and eliminate the 
structural overtaxation that puts today's federal tax burden at an ait time high. That's enough 
to keep ns busy for a while - then we can turn our attention to Social Security reform. 



5) Why arc we just now finding out about this so-called 'unretireable* debt? 

This is a new policy area for ail of us - we've never had the huge surpluses we have today, 

6) If you are worried about the economy, why not include business lax cuts? 

First of all, small businesses are the engine of growth in our economy, and a majority of 
small business axe taxed under the individual income tax. Cutting rates at the high end will 
mean small businesses wi|J keep more of what they earn, and plow it back inio their firms lo 
hire mom workers or to increase productivity, which in turn increases wages. 
Second, alJowmg people to keep more of what they earn will help to lay ihe groundwork for 
another consumer-led expansion, 

7) What do you think of the House plan (o break up the tax bill into several pieces? 

We'll work with the Congress on legislative strategy. 1 'm glad the House is eager to cet to 
work on this nght away, and I'm looking forward to working with them to achieve the; 
President s goals of cuttmg income tax rates across the board and making our tax code more 
pro-family, 

8) if you are worried about the economy, why not make the lax cut bigger? 

It may turn out that Ihe surplus will be much larger over the next 10 years than it is projected 
to be. When that becomes clear, I'll be more than happy to cut taxes again. In fact, 1 hope 
that we will turn our attention in the future lo overall tax reform, and create a system that is 
simpler and fairer than what we have today For now, let's enact the President's lax relief 
plan. We know there s plenty of tax surplus to make this plan possible. If more materializes, 
we can always do more tax cuts later. 
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Document Sent From: Secretary of Commerce, Don Evans 
To: Secretary of the Treasury, Paul O'Neill 

RE: Clime change Policy, Concerns of Republican Senator 
Chuck Hagel of Nebraska, an anonymous letter on State 
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Ftbrusry 26, 2001 

CLIMATE CHANGE SCIENCE CONTENTIONS AND EVIDENCE 

In is important to distinguish between what is known and not 

known in the current science of climate change, hi* an indisputable fact that 
atmospheric concentrations of carbon dioxide (CO*) have grown as a result of 
manmade C& emissions after the onset of the industrial revolution. Likewise, it v 
afoot thai CO* is a greenhouse gas, and that the global greenhouse effect has a 
warming effect on the earth (tn fact, it makes life possible), mat is not known with 
any certainty is the extent to which increases in CO* atmospheric concentrations 
-will affect global temperatures, nor is it clearly known the relative Importance to 
global temperatures and temperature changes between solor factors, greenhouse 
gas factors, and other factors. It is not known at what point an. increase in 
greenhouse gas concentrations will lead to a dangerous warming of the earth, nor 
even exactly what impact warmer climates will have on human health well being 
and economic prosperity. 

Following are many of the climate change allegations that have been made, 
followed by peer-reviewed science findings in the most prestigious scientific 
journals. 

CONTENTION: The world to been warming rapidly in the last two decades, 
averaging 1.3 degrees centigrade sine* 1979, Sophisticated 
computer models (General Circulation Model* [GCMsB show 
dramatic future wanning over the next 100 years. 

EVIDENCE- Warming data since 1979 can only be found in earth-based 

measurement*, which are net truly global hi reach. Satellite and 
weather balloon data show no kmg-tenn warming. Analyses that 
show dramatic wanning in the last few years conveniently set 
their start date at 1998, wbich brings in a one-year spike in world 

sw*~ ssssgsgsi-. S^T" ■EEL'Z*. 
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tenmeratures bs .Ttrt of as , ElNfto which exclude 

^.usually low temperature* of 1992,1994. As for** 
Lcrepar^y between ground-based t^^c^rem^ 
and sakite/weather balloon measurements, either there are 
technical problems with ^^"^^^^^ 
is a divergence between ground-level inning ad » ««« 
in the upper atmosphere. No computer model has yet beer* able 
to explain mis discrepancy between the lower and upper 
atmosphere. 1 

CONTENTION; Future warming will cause serious health afiects by increasing 
the spread of tropical diseases. 



EVIDENCE: 

fit frlevfel Rise: 

CONTENTION; 

EVIDENCE: 



Scientific epidemiological studies show that climate has a 
minimal impact on the rate* of disease transmission and human 
death. The statistically significant factors are the level of 
economic development, infrastructuitf. access to health care and 
potable water, and availability of air condftoning. 



the melting of ice in polar regions, coupled with an overall 
warming of the ocean will produce a devastating rise in the 
global sea level. 

The only significant threat to arise in the sea-level is ice cap 
mdtmgmCjreeniand and Antarctica. Scientific studies ate 
divided over whether Greenland and Antarctica are ejcpenencmg 
net melting or net accumulation of ice, TheU.N.'s 
Intergovernmental Panel on Climate Change rtoelf has produced 
iOO-year estimate* of sea level rises ranging from a 10.6-uwh 



■ 3 K. Augdl in Aug, l*» Jbs—I *a»*m ^ Oris* andRW. Spencer origin 
reported in to Mirth 1990 5tf*«« T with regular update* 
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rise to a 2-2-inch decree tuning global wrings 



EVIDENCE: 



1) rights Floods* 

CONTENTION: Global warming will produce ^ te ^*?L H 
CONTC aorosa the glche. r^uttmg b more fioodmg in some areas and 

more droughts in others 

Projections of toe changes in precipitation from global 
warming com* entirely from computer models, not from actual 
observation. These models often conflict with one another. 
There is no global system for actual measurement over time of 
changes in precipitation levels. Good records do east in the 
United States, which show a modest increase in average 
precipitation ovet the last century, without any increase in the 
incident of flooding or droughts, 4 

9|nh fl ] Warming Artnwifr HurrlMMT 

CONTENTION: Global warming will produce an increase in the intensity and 
frequency of Atlantic hurricanes. 

These claims are based on computer moods rather than physical 
reality, Based on historical records, the frequency of large, 
landfalling Atlantic hurricanes has dropped despite increased 
concentrations of carbon dioxide- Long-term trends show either 
no change or an overall decline in hurricane activity, depending 
on the period of record. However, there bl£ been a substantial 



EVIDENCE: 



* A M. Ohmurm, et »L in Sept 1?%^™) tfOMttH. 

Kesearuh- H.E Davi* et a!., in May 27, 1999 -to ™T of Gtophysica! Jfeww^EJ, 

m tak 199* Mft~;J. Hansen, et aL. April 1998 Frocks of ^ 
National A eedsmy of Sciences, 

* ML Karl, taPA ^^'"^^^ ^'"^ 

Lias and JJL Slack in Jan. IS, 1999 Geophysical jfejwdr lattra: and K.E. Ktinkel tn June 
) 999 £uftafc o/dw Anfffem Afctecrofogfraf Society, 
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Tsjjfi^ tt^fl global Warming^ 



have been as many El Niflo events as normally would only occur 
every 2000 years. 

El Nino events have been a natural component of the earth's 
climate for thousands of years. Based on data from 
records there is no evidence that there was more El Nino activity 
4 000 to 7,000 years ago when the planet was about 2 degrees 
centigrade warmer than today, There have been increases and 
decreases in El Nino events ever the centuries, long before 
increases in manrnade greenhouse gas emissions.* 



EVIDENCE! 



^mpH^r "Grneml ClrwfotiQIl" Mv^k 
CONTENTION 



EVIDENCE: 



Compute General Circulation Models (GCMs) are the most 
sophisticated tools available to predict future climate changes. 
These physlcaUy*based models can reproduce past and current 
climate variability, so future pre dictions are also reliable over 
long time scales- 
There are over 30 GCMs being used worldwide, and their 
projections vary dramatically. If global climate changes could 
easily or reliably modeled* the disparities would be small. - 
Furthermore, these large climate models have m h«n successful 



' C W Lands**, rt al, in June 15. 1 WS O^stcal Retearch Utters: L. Beoffss&Ti. « 
Society. 

* RH Grove in May 28. 1*98 Liang and W-C. Wang m Aprl, 1998 

Geophysical Re^ch Ltttw D.Z. Sun m Aug- Gtapkysted ****** IaBW - 
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in reproducing past climate variations accurately, raising turthar 
questions about The reliability of future climate changes, 

Tff ^ Fviii«c r ftT I l it wtrminf Connwtioiu 

CONTENTION; Perhaps the sbgle most convincing argument that an enhanced 
CONramOH, eff ; ct ^ l^dto global w^mg^m ice core 

records extending back several hundred thousand years, periods 
- of high global temperatures were associated with elevated 

atmospheric carbon dioxide levels. 

EVIDENCE: New scientific studies have shown that higher CO* levels began 
after not before temperature increases. Understanding the 
interaction between the ocean and the atmosphere explains this 
phenomenon. Warmer water holds Jess dissolved carbon dioxide 
than cooler water. Therefore, as the atmosphere warms, the 
ocean warms and then releases additional CO* into the 
atmosphere. While this added CO 1 in the atmosphere may 
enhance the greenhouse effect* thus helping to fully bring the 
earth out of an ice age, the added CO 1 did not initiate the 
wanning, but occurred as a result of it* 

SnnJnimate piifc with Global Warming 

CONTENTION: Increased emissions of manmade greenhouse gas emission* has 
led to ternperahne increases of 0 -7 degree centigrade (about 1 
degree Fahrenheit) over the Use 100 years, 

EVIDENCE: The 0.7 degree centigrade increase m global temperatures since 
1900 has not been a continual increase, Earth-based 
temperatures rose rapidly from 1900 to the mid 1930s, held 
constant imtU the late 1970s, and have since been measured (by 
ground-based measurement) as resuming a modest warming 
trend Most of the temperature increase since 1900 occurred in 
the first third of the century, a time when manmade greenhouse 



f j Hansen, et sU in Apr* 199S Froctatingf oftht Nattawi Academy of$ci€*c*s. VI. 
Gates, ct aL, m Jan, 1999 Bulletin oftht American MtttorvlGtfcal Society. TJ Barnert 4a ». 
1999 Journal cf Clfmatt, ; ~ 

* H, Pischnt, * in Match 13, Sci*nct< JJL Petit, et *U in Jbm 3. 1999 Nature. 
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^ermssior* were low. Obviously, the earth has 

swings in temped longbefore *e mdusmal 
revolution or even ^ri^e of man. Changes m solar activity 
« "to be the main so^ceofwarmmg early m the century 

measurements, chemical to to tree nngs, and other ^ 
a reliable record of solar output to been rccon^ctcd for ^e 

to change* in global temperatures over this same penod, Other 
factors also play a rote, including volcanic activity and changes 
L^rJious* gas concentration in the atmosphere (both natural 
and manrnade). But the single closest correlation appears to be 
changes in solar activity* 



f ftr d nteat ivnff f"!* 1 fiifliwi Warming:, 
CQNTEKTIOM; 



EVIDENCE: 



Massive coral bleaching occurred during 199% the hottest yew 
in the last sbt centuries. Together, rising global ten^iures and 
rising levels of carbon dioxide are the primary cause, which will 
wipe out most of the coraJ in the world's oceans by the end of 
this century- 
Coral bleaching occurs when corals expel a symbiotic algae thet 
the cords rely on to survive, TVhen this occurs, the corals die 
and lose their color Bleaching occurs when the corals become 
environmentally stressed, through exposure to nigh water 
temperatures, increased levels of toxic chemicals, or increased 
sediments in the water column. The main source of sediments m 
coastal waters comes from coastal development. The main 
source of toxic chemicals is man-made water pollution, Nerther 
have any link with climate change. The primary source of rapid 
temperature rises in water mat stressed coral reefs m 1998 was 
The unusually strong 1997-1998 ElNifio event. 10 
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Memo 

T*' The Honorable tb»*tl Arniltaec 

Deputy SccMtiry ofStat*-D**«B*tt 
From: Senear Chuck Hag*l 



control of this. 

i*h« t received (aloaa wiiB four of my coJleafiws) 
Tte fost r^bXC^ S^-) «- Bodensky (OES at State) w 

oversight or awareness. 

Pre**** Cbflton. ^ JT^™« of S Panics {COP 6)of ifae Fr-meworfc Convention ob 
cessions OirtonAdm^^ 

SMt-i rib* to negotiate *v«y bad l«Wnn«tede.l oadmwte change 

issues with the European Union. 

The third item includes several email messages discussing pUn» for U-S^-EU 
aeg otiati™ sTup by M, Bodeusky for aext on the W F o™ of A. Kyoto 
Protocol- f 

The fourihitea. Is a February 16.J0O1 Jfc. MVmm *«y 
^ ToZd fct cod, it mentions one trf flteCtaon Administers poUacal 
^ I.Tbov2s who contauM to work at Cue National Security Council as senior duuew f« 
oven, Ian 3ow«, ™ bud of the environmental group Conservation 
^^^^ mcid^Uy.M,. Bodies 

^in^Demu^prim^ furli^Ooverner of 

Massachusetts. 

Evans may not h aw M a Mm orm tnerlioued wck negouaied just 

Kuonedly swngly advocated the polices and positions of the pest 
balance into those documents. 1 *m speak » Dao about th* 

Thanks. Rich, for your help™ bringing to issuer^ under the contto) of the Bush 
Adtninisttaiitm. 
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United Stfttei Department of State 
Wtuhhi&^n.C. 20520 

February 15, 2001 



Senator Chuck Hegel 
senator Fran* Hurkowski 
Senator Jasse Belme 
senator Larry Craig 
Senator Mike Enii 



pear Senators i 

In your letter of D#cejnber fi, 2000 to Jresident Clinton, yoa 
snores se 3 concern with the huge concession* made in November in 
The Hague on the degree to which the Piiited States could rely 
on sinks and amission trading. 

Tlie very same Clinton political appointee* who negotiated those 
concession* are now beginning to do the same under the Bush Adminis- 
tration without specific political guidance from the new Administra- 
tion. *^ >y 

Daniel aodansky and Ian Bowies ere (Sore supporters who are seeking 
to box the Biash Administration into a corner where it will have to 
choose between a bad deal end international embarrassment. 

Please do not let this happen. 
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President Clinton 



We urae US. negators to ke^ttoe facte In mind ^. they undertake reoewe^ 
befor* they ast« to any new deals. 



Thank you. 



^Chuckhagel 

United States Senator 



\J^SSE HELMS 

United States Senator 



United SwK Senator 



Sincerely, 




ICKAIO 
United Stales Senator 



wed ocas Fvtf 



ftodanskv, Da niel WUQES) 



Protnz woman. Storefl M 

?"* Zn « t OES * F0 > N*™, EUn. Trt«. Trigg tOESHENV) 

tfJlsHESCS; vWe^hr^hofl.conV: Deft*, Anne Ei Drfano. Su«n J 

i ♦ 

. CABLE TO FOLLOW- 

„ HiA*«t n nManih7 bM&ifi^wsHOOOInDGDwfip™ I spoke with Marianne. Wenntng (pHoU CRmate 

rh «%dM ™^bS 4 mS 5i» w«abit b«rfhmlM Jo 5 wfluld on being tW too * up 

* oi u 4^.1 ir« n^b>ka /Hom Wtirtar™ Worming fthta in OC Unify and probebty Dielsr Scfcotne {sinks espert 
be (her* Hope th.L helps you better plan for who shouM come torn WtosHnfllon. 

ACTION' EU utced whst tecu« we wouU like to trie* at the Jteeiis.ioh. imt whet w« w« migm b« sbic to 
at JempVh EU wril b. coming u* wW. «m* ftrt har*..hop*Hily welt heve eome tat™*^ floete, 

Aiso think about how USEU e»n help faster (his dUfiusrtJh^wvne irwi^ed to ihat P*™»W we ■ . OQ 

El Im£ - iSS* hnEb rt?EU fer/fc elannshfl a bin Luncheon on th« 7th-..MBrianne eaid that a quick kinchin OQ 

»ou bites %ur fepertu- lot Pjri* if thrre'l Smo (via TGV, P«is .bail t*> hmn» amy). 

t>i.u. M ru know » *>u law wy Immedfcto mi«t«on» tor me Bat ntti eKrtylng tod"*- 1 "HI I »• <«J ""J™ ne * t . 
i' hp. irt-~ wB. Ann. o™ cr^ cole*!* su™ [mm if not. n hk>> -o 



or my return* 
Tftanfe* * Steve 



<J5 WiHSon tcHM? 



5 £K«SBS?5X»^ l SaiM ■ 

MBnih 7 sound* goo* Dq y«i kn*w *hiitVeve< people the i* ^^n S ^f «nd|^ , r i^'\ ^X^'uth ^i™^ 

St'nt 1*iu(*d«/, FcfcMiW ^-'S**" 



Oft: 12 FAJE 3)012 



(ro confirmation on anyona else), 
dose togitfrttf 

So ■™v™*flOQntt»7[h? We ^ tham wetf i*k yov abort tfwre 1wa o^nt Qi« a col Kvo^dHketo 
^«^i?mfli»<*stolflrottwroptifira. Than**! Cabkt to teltow, St*-* 

Steven Koutat 

US Mission to the EU 

32-2-506 1*?0 (bsiD - . 

32-Z-5U 209Ztftvs} 

iTKxAoflSm$GBtfc$<^ 

-^^&r*^*lHchCyl^^».Mm , 

Ttienka Trigg, L*n *r*t USEU lay* « la "UflfW of the tor ^J;™^** 8 ™ ™ 5!? 1 ' 

pnbSy Sid ^ preferably this giv« (ham a day more t*ord[neto« time bttor* thi mert^B on flirt 
but J undtFtiand Cfcfft's totfttert fewn, 

tefone Sit fwelkS March 5 W« taw pecpte (En^Sd-ng Cla» Breton, who's handHna slrK* h.r.J 

8 M foMhe EU Tolkt. Unless yr* MM. thai liflWino, on Monday Is a big advance ttom J» 
wdp*5t 1 / rSpcrtiSg back, I'd propott tti« 6th ute 7th. «t*HiaU*iy. the felkwng w«k uutt work a* 
«B Xoug "Slfe* to make ™>a thai Csau is rarrforLable staylno,^ lb* w & a*rnd f=rr^ L ^'^ 
Si i SSt fia! liming for the Envirenmani Council meeting but it may be CT ^«^ h g? al 
Ifi-ri tcSeduling an woerts mt*tin a in trek* to forestall W Miar deck^a « U>e short (*m Dan 
&od srisky w5H be lending an a^mafl to Bo Italian to make ttita point 



i 
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rVifcw YORK TT^ FlTOAY, f EBRfJABY 



Bus/i Team Under Attack on EmissfansTaUti 



By AJTOltHW C HE 
The w»h wJmtBfcitntlrt le only 
jlovry wmSftB t* tHm*t* Imum aod 
10 II btiPfi Kit W 5ldiliTt« In 

jntcntrioni] [iD» thai could J*!*** * 
irtiv cumlnr* gJab*J wtrmlne, 
say gsveniiiwflt of Adito "nd 
tWas uvoJved in the diSttUSJOfri 

Ai the adiuifllsErsitDir* request, 
United Nations officials agreed ™ 
Monday W d*]»]f tJm n»MT round ad 
forma} treity flECoUillw^ earlier 
i*c tor Mey h until June or July. 

But Qtner Di*«Ltii«i and informal 
International dlscvMi™ lh*t could 
?WfJcjnitly ihape lh* final IJW 
m*nl art teUnft ple« «d 
Ui» ireaiy ts impacted tu k* 1 cent! *J 
topic M a\ rawtinj ot envlmBtJWfjL 
rMrtJun [m* The Qnup of 9 [ndttl- 
ctlallzed nation* in" btttn Ifl in- 
cite, lufo en March t 

.Tb# st*» DepmftrtJrt ttavked the 
uuied N*4om m ToeKtay tor 
agreefag n th* delay kn elJnsate- 
tieaty bargaLntn*', and *H4 It ^«Jd 
"inertly feetm * te^is* or in pout* 
mows On lAnnutftotul cltmem 
change. nBtettUtiooar''* 

fiut trirics, who Include InduflrJ/ 
rsrfo tfv*s *nd tORia invironnainlal 
labbYUU h say tha ilcnlntstritlen U 
betnyinf t\v± ol wasncy^ "D*nv 
axe ti being dene right oow," iwd * 
wwhingtcin. Johbytet fax foreign ail 
rxpontri, *di* spo^e Oflfr an wh- 
iten of anonymity "Although efforts 
have been mad* i* tint ihr aiming 
utibon thiLlherts * tanch o( 
stuff «lm on. 1h«i dwJh t «em *p 
hivt seen a dlscipLtncd dlnrtlo cope 
with t]nn circumstance. 1 ' 

Oddh*. U II Ml ttrtrwHAcnul 
nropaigDert Vho beue ejrprawd 
(ho thMi Impatfenca, bwmj tboufji 
nnr (HatkTlfk reports b^c sten™ 
[he sutnueSl link yet bimrcen rennE 
warming and rUUvt mmbHatn OS 
( T 4tnhouje ftaare. 

p*ther r the tnwtrftdoft [* CEinin* 
ntaLAly TTOm 5onw ft*lHtWfcM ofT«- 
cieli and Tepreseniai^e* °f enrrjy- 
nlpod hmiiwswb. "ho s« hufe 
cirtts rvurLtag rroia tb* dlrnaiic 
r/c*T^ h named Out Kyoto ^ f ? l f^i^ 
tlie Ju^anasa ciiy wIibvi "~ " 
win ottoU*ted in l" 7 



UvionMl olAM»e »t*slon» tot «u 



OhBBi. and (lit Itofll wardinfi of 

□Emau Cbwanv » body 

under Unrwi K«*Jm *^P™,*T* 

hefea Of en»rtt*in| *rl«0 » 

rtsK «W« tBft sLV * ^* 

tdrAlBlKratlaft Dll(d*li mnr* tlmt 
"Eviwn ■feonld, th^ttli down AJ4 
wl lUiUtUt," he iOld *a w» wtv- 

Uwir ami imiitid Tt-tf wid*> 
Vtisd thfc t¥ an Uppwianl ttSM*. 
T6* KyofcJ ProUMol h*s own 
by mOTE ihn IW™^ 

^ktfui^Liud naiie*. m rwl »dop- 

*^ <htrt 4fl«Cl «hrf 

SjSSbSKtfiSTiM? H^Jsj. -rat 

tourth Pi ti» raid's crnf jaloltf wjft S 



^mrnlhtt £oro|»tt 

^olf^^J^aSt 
■^^P^J^tt , tpatfl Ot 

him B** 6 tfl L?,^l fmn emt> 



ptrcaal s( the world'fl pnpn3«tim. ^ r 
Htaod* l» be atfecied nwff hy«W "V* 
tlna) ureeirnnt. ftarS*intna treM >tKfflC 
mlo4 



pi* Cntn no <flobal CUmMi 
Oaafft. Ml CUimcfl acid »mt 
edaer mvy^nme^u^M^ poun i* bv- 
trsj raov** *m topty (ha AdiBiiu> 
trftdon u IfllBR » t*** "t" treaty |j 

ihe Moior director -Fot wv^rofimffl- 
iU affiirt « (he Hftt!*"H*l Seajrtty 
Council durlfli the CUnioo sflnunit' 
trenon. ti*i b*an tetiinrd Jnr the 
ome peine oy the Busli teem. 

Theft is a dutfflt cheft« t environ- 
mental irtrtipo f *y. that UpOft reflK- 
Ttoo Mr. &tuJi *e* merits tn tax- 
ine a hktoricaUy aafirosetve Etaivct 
on a ttrelBfl* la^i* — & *Ja CMfl IU* 
dflbii invtrmoient r~ >h ouch (M 
Sup, *iy anftrtver HepuoUcen prtsl- 
juSuM ft fllaoa, did **en Ir 



i 



rdr«h6rlh*tttwyb*ti 
scoot it before *ey noat* ^ 
mfnoV' Mj. CUuseen »*r* 
than ratft » ]ud*m«nt, " 
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February 16. 2001 

The Honorable Chuck Hafid 
US, Senate 

Washington, D.C, 20510 



Uear Senator Efafiel:. 
potential global impact 

uMArt*** expertise authoring *i S fir* 

As w^orkU^Wc l»««f M 107* "** 



science. 



you for your coKtir^ « in the »«* ^dptopW *.D**—»f 
Commerce, 

Warm f egai 




Enclosure 



March 5, 2001 

Chart Produced by the Energy Task Force Lead By Vice President 
Richard Cheney 

RE: Foreign Suitors For Iraqi Oilfield Contracts 



Foreign Suitors for Iraqi Oilfield Contracts 

as of 5 March 2001 



Australia 
Belgium 



Czech Republic Strojexporl 

Finland Neste Oy 

France Total Elf Aquitaine 

Forasol SA 

[BEX 

Total Elf Aquitaine 
Germany Demincx 
Pieussag 



Hungary 



Tuba 

Blocks 6 & 7 
Halfaya 
Block 6 
Ahdab 
Block 2 
Block 6, other 
Khurraala 
Hamrin 
Unidentified 

Block 5 
Ayn Zalah 

BiockS 

Hamnn, E. Baghdad 

Hamrin 

Unidentified 

Ahdab 

Halfaya 

Luhais & Subba 
Block 5 
Ahdab 
Rafidain 
Rafidain 
Hamrin 
Khurmata 
Unidentified 
Majnoon 
Saddam 
Hamrin 
Rafidain 
Nahr Umr 
Block 1 
Ahdab 
Block 2 
N. Rumayiah 
Gharraf 
Block 3 
Tuba 



Ireland 
Italy 



Bula 
Agip 



Discussions. PSC. 
Collecting data. 
Discussions PSC. 
Collected data. 

Technical/economic studies (China's CNPC awarded PSC). 

Collected data. 

Signed MOU with Baghdad. 

Joint proposal w/Czech Republic's Strojexport 

Joint proposal w/Czcch Republic's Strojexport 

Discussions. PSC. 
Collected data. 

Advanced talks by late 1 996. Service contract for advanced oil 
recovery (gas injection project) in this aging field. 
Discussions. PSC. 
Collecting data 

Service contract negotiations October 1999. 
Discussions. Service contract. 

Production Sharing Contract (PSC) signed June 1997. 
Bid for $4 bn, 23-year PSC. 
Discussions. Service contract. 
Collected data, discussions. 

PSC signed June 1997 (CNPC consortium partner). 
Discussions. PSC. 
Discussions. PSC. 

Joint project with Bow Canada. Sent team to Iraq in Sept 1997. 
Joint project with Bow Canada 

PSC "agreed in principle" January 1997. 

Feasibility study presented to Baghdad in 1997. updated in 1998. 

Technical discussions. 

Discussions. PSC. 

PSC "agreed in principle" January 1997. 
Collected data. 

Technical/economic smdies (China's CNPC later a\. 
. Collected data 

Subcontractor to Lukoil consortium. 
Discussions. PSC. 
Collected data. 

Advanced contract talks in October 1999 (ONGC drilled at 
wells in Tuba in the 1980s). PSC. 



d PSC). 



' Discus 



. PSC. 



Collected data. 
Discussions. 

Finalized discussions for a PSC in late 1997. 

Collected data 

Discussions. 

PSC initialed Apr 97. 52 bn, 23-year project (w/partner Repsol). 
Discussions. 
Collected data, c 
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T— 1 

apan 


Japex 


Gharraj 


Bid and technical/economic inlfifld Mudv suhmilted tn Baghdad — 






March 1997. PSC 




Mitsubishi 


Luhats & Subba 




Mai 

aysia 


Petronas 


Raiawi 


Discussions PSc'" C ° n,niCI 






Tuba 


Discussions PSC 






Block 2 


Collected data, discussions 


Mexico 




Unidentified 


None 


Netherlands 




Subba & Luhais 


Discussions Sci vice contract 




Dutch Royal Shell Ratawi 


Discussions 






Blocks 


Collected data. 


N 


Statoil 


Block 1 




Pakistan 


Crescent 


Ratawi 


Discussions. PSC. 






BlockS 


Collected data. 


Romania 


Petrom 


Khurmala Dome (Karkuk) 


mfraTtn^cluJc"^^! 5 hase^settin^e' u^me^"^^"^ teChn ' Cal 
















SMdficaUorK for lg ro P eci) C ^ ^ C<iU ' PmC " maten s 






Luhais & Subba 


Discussions Service contract 






Block 4 


Collected data discussions 






Qayyarah 


Contract talks Service contract for well drillin d 




Mo! 


Block 3 


Discussions engineering. 


Russia 


Kond Petroleum 




Discussions Russian firm Sidanko a possible partner PSC 




I.ukoil 


W. Qurnah 


PSC signed March 1997. Topographic surveys in 1998 






N. Rumaylah 










facilities 0 devdo "addutonaT 'ccJo^c rese'rvoi^rs"^^ 0 " 




Zarubcznefl 


W. Qurnah 


PSC si ncd Mirch 1997 (Lukoil consortium 0 ' ait 






N. Rumaylah 


Service contract negotiations (w/Lukoii c P rt > 






Hamrin 


Inv'tcd^ b'din id 1997 S ice c" C ° nS ° ' 




Mashinoimport 


W. Qurnah 


PSC si ncdWajch' 1997 (Lukoil consortium art 






Luhais, & Subba 


Discussions Service contract" C0 " S0 ? " e 






N. Rumaylah 






Tatameft 


N. Rumaylah 


Subcontractor to Lukoil consortium °" ' 




Rostneft 


N. Rumaylah 


Subcontractor to Lukoil consortium 




Sidanko 


N. Rumaylah 


Subcontractor to Lukoil consortium 




Sangyong 












Ju'ncTg^invited'lraqO^ for si n cere 




Samsung 


Halfaya 


i^ ing p o orcan consor turn . 




Pcdco 


Halfaya 








Halfaya 






Yukong 


Halfaya 






Daewoo 


Rafidain 


Discussions PSC 


Spain 


Repsol 




PSC initialed Apr 97. $2 bn, 23-year project (w/partner Agip). 






Block4 


Collected data. 


Taiwan 


CPC 


Gharraf 


Discussions. PSC. 






Rafidain 


Discussions. PSC. 










Tunisia 


Sctcai 


Unidentified 


None SS ' 0nS 


Turkey 


TP AO 


Gharraf 


Bid for PSC. Oilfield study completed January 1997. 






Mansuriya Gas Field 


Service contract signed May 1 997 lo develop field, purchase ras. 






Block 4 


Reprocessed seismic data, conducting laboratory studies. 


UK 


Branch F.nergy 


Gharraf 


Discussions. PSC. 




Pacific Resources 


Rafidain 


Discussions. PSC. 


Vietnam 


PclroVietnam 


Amara 


Service contract. Near signing Oct 1999 
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March 5, 2001 

Memorandum From: Peter R. Fisher 

To: Secretary of the Treasury, Paul O'Neill 

RE: Meeting with President Bush and Vice President Cheney on 
Corporate Governance 



TO: Secwmty P'*^*tt^z 



FROM: Peter R. Fisher 
DATE; March 5, 2002 

SUBJECT- Discussion of Corporate Disclosure Issues 
of ihe speech being drafted for** bridge Awards. 

weil as considerable ,»pu. from flu : SEC Yb^ ; Sloped w *dd «, aspiration*! goais 
proposes were ,00 ^^^^i^^^Sc-ion- idea for auditors; 

«ould require auditors to know what ii going on inside the CEO s head). 

Vioe Presides had ^difficulty expla.n .ha. PA. 

too high . standard for CEOV ^^^XS^blc procedures to inform 

, oid no, attempt to argue about ,he intf vidrt W^f^f 7s^"" 
tta -he Ptctdeofa speech should focus on ^J^J^J^JS 

.here exis.cd concern about ^^^^^^^^^M .oals. The 
ihis approach. 

Both the President and Vice Preside* wondered whether the ideas reflected m the ™mo 
corporate leaders, 

any questions you may have. 



C: Ken Dam. Tim Adams, David AuRiauscr 



THE WHITE HOUSE 

WASHINGTON 



March A t 2002 



fafonfljtjggj 

MEMORANDUM FOR THE PRESIDENT 
THROUGH: LARRY LINDSEY 
FROM: MARC SUMBRLTN 
S UBJ ECT CORPORATE GOVERNANCE 



Malcolm Bildrigt Quality A«ric- The ^^jS^™ ° The SEC bditvcs it on 

and would arengdioi the accounting system. 
Providing Better Information to Investors 

; ,panv- deb,. ThE fiLcial techniques are ptanulKd under ""STS^ 
dXe ihe »2on to ln vc 4 ,or S because it imp** the ov.ll finMCt,! condmo, of,,,* 



company. 



pnaposat. ih e SEC would expend the list ofsi|mfic«n events requiring prompt enclosure. 



addi lion, CEOs would be required to disclose promptly any other information that is critical to 
their decision-making or their understanding of the true state of affairs of the company. 

Example: Moody 1 s t a reputable credit rating agency, informs ABC, Inc. that its credit rating will 
be lowered at the end of the quarter even if ABC performs well. This downgrade will make it 
more expensive for ABC to borrow money. Under this proposal. ABC wmM be required to 
issue a report within two days that alerts investors to the impending downgrade. 

Proposal S3: CEOs must make the disclosure of critical information a top priority. Under this 
proposal. CEOs must ensure iliac reasonable procedures are in place to ensure that the 
information needed to judge the firm's financial performance, condition, and risks are brought to 
their attention. This requirement will ensure thai CEOs themselves are aware of major 
development & - and ihey will have an obligation to disclose (hem. 

Mnking Corporate Officers Accountable 

Proposal ») : CEOs should personally vouch for the veracity, timeliness, and fairness of their 
company's public disclosures, including Us financial statements, This proposal wouid make 
CEO's personally attest each quarter and annually that the financial statements and company 
disclosures accurately and fairly disclose me in format ion that a reasonable investor needs to 
make an informed investment decision. Currently, CEOs typically si en only a bare-bones 
statement regarding the annual financial statement 

Example; A CEO is given an annual financial statement to sign, which includes a statement that 
he is "duly authorized" 10 sign the forms. Under this proposal, ihe sraternent that the CEO is 
asked to sign would be modified to say something like: "I personalty attest to the truthfulness 
and adequacy of this information," As a result, ihe CEO is more likely to ask tough questions 
about the information before htm. 

Proposal *2: CEOs should not be allowed to profit from erroneous financial statement Under 
this proposal CEO bonuses or other incentive -based forms of compensation would be disgorged 
in cases of serious misconduct. 

Proposal #5 : CEOs or other officers who clearly abuse {heir power should lose their right to 
serve in any corporate leadership positions. This proposal, which would require legislation, 
would allow the Securities and Exchange Commission lo ban individuals from serving as 
executives or directors of publicly held corporal ions if they engage in serious misconduct. At 
present, the SEC needs 10 seek court approval in certain types of cases. 

Proposal UA \ Corporate leaders should be required to tell the pub he whenever ihey buy or sett 
company stock for personal gain. This proposal would cause companies to disclose significant 
transactions involving officers' and directors' purchase and sale of the company stock within two 
business days of e?cec ui ion. Currently, corporate leaders can go as long as a year or more 
withoul disclosing I heir personal transactions with the company and as long as 40 days for open 
market transactions 



Developing a Stronger, More Independent Accountinc System 

Proposal * 1 : Investors should haw complete confidence in the independence and integrity of the 
auditors U nder this proposal, the SEC would establish guidelines for the audit committees to 
prohibit an external auditor from performing any other services to an audit client, if the service 
compromises the independence of the auditor Undergo circumstance couid an audit firm 
simultaneously perform internal and external audits for the same client, The client would also be 
forced to disclose m neater detail all fees paid to the auditing firm and its affiliates. Finally, the 
audit committees themselves would be required lo encose ihe auditor each year and propose us 
selection to the shareholders. 

Proposal An independent regulatory board should ensure thai the accounting profession is 
held to the highest eihicai standards. Under this proposal, an independent, pnvaie^ector board 
would be established, under the supervision of the SEE, to develop standards of professional 
conduct and competence. This board would have trie ability to monitor, investigate, and where 
needed, enforce its ethics principles by punishing individual offenders. 

Proposal g| l The authors of accounting standards must he responsive to the needs of 
shareholders. Under this proposal, ihe SEC would exercise more effective and broad oversight 
of the standards board, insure iis independence, and require prompt promulgation of standards 
that reflect economic reality rather than compliance with technical requirements. This change 
would help ensure thai the accounting standards are more responsive to die needs of investors, 
rather than based on (be interests of professional ac count am s. 

Proposal f4 l The firm s &ccw»ting svsietn should he compared with the besi. not simply against 
minimum standards. Under this proposal, auditors would be required to compare the quality of a 
company** financial controls with the be* praaices of tbe industry and communicate Us findings 
10 the audit committee The audi; committee would be obligated to discuss these findings and 
ihe improvement of practices with management, the Board of Directors, and the auditor, and to 
aci independently to require improvement where necessary . 



March 6, 2001 



Memorandum From: EPA Administrator Christie Todd Whitman 
To: Secretary of the Treasury, Paul O'Neill 

RE: Message to President Bush regarding Global Warming - Kyoto 
Protocol 



TELrJflJ 5D1 1450 



UTliTEO STATES ENVIRONMENTAL FflOTlCTWN AGENCY 

WASH3MGTON. 0,C 20460 



jf A,rS P*n F T ft AMfflVflSSION 



TO: 



FROM: 



COMMENTS? 



PAGES IN THIS TRANSMI^sibwi DfCLUDING COVER SHEET: J2_ 



CMfk* of the Admfnbtffltor 
1200 Pennsylvania Artnuc, NW 

Room 30M Add Rios North 
.-_ L . MC1101A 

Washington, D-C 30004 



Fattimile: (202)501-14501 Telephone (202)5 64-4700 



MAR.-Df GMTUE1 P : SB 



TEL: 202 50! M50 



I wooM strong 
add serious issues 

While not apccifi^ly eotoing^ eaigrts called for to Kyoto, youwdd krikate that 
you are exploring hew to Ecduc* U.S. Gnarohousc gas etniiitons infcfnafly and will continue to 
do so do mrtiuf what etse transpires. 

jyfr. president, this is nianffifciliiy issue (global wanning) forme U^ S.mtfa e inncraationai 
Community. It is also an issue to is resonating here, a! home. We Deed to appear ensued and 
ihiftthedittiiastoniw 
nooeifides fosi. 

We did win some issues at mis meeting recopufing™*, promoting children 1 * 
hesan, and fending off some last mfnnte tod nntf by the Germans and Japanese. 

Fm available to discuss thi* further if you want 



M. -06' 01 TO 17:58 



TEUOi 501 USD 



Gordon. SuaujnClOESl „ — ^ - 

From: Kwmig^ Steven FjQES) 

aJS? Monday, Wan* OS". 20Q1 Ifctt AM 
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Clinton Positions m ^rtnaf *rM 
Fo* Climate Talks, WhibnanTaBe NGOe 

TRIESTE Italv-fteltloru taken by the Clrrtoft adirtnlstration In climate change tolfcs ttafwere ^E^to^mter 
l^ ^'f^m^^ml^nL^ starting point tor resuming talk*, E^ironmantii Proteebon fan* Administrator 
Chrisms Todd Whitman said March 2. 



Eight environment ministers, whEth are sat to ran through Marai a. 

That we art engaged ir> this mwring rtoly) a« in Jury fwhen dl^ji tabn reaurne ^Mi^jJlJ"?™^ m B ™ 
J an aSeiSrS^Shat occurred at The Hague and that wo ant moving forward from that point, V^rtman said. 

The November 20M lata in The Hague bred* down due to a rtf bsrt**eri trw U.S. and the European ai^ Wji rote 
tateiSmZita eo^™ carbon rtfi; fores* awl other areas th^ a5»rt> ^rwyw gas***- The two sides 
SSerJ re^rteSy cb» to en agreement in the final hour* or those lalksberore they Stoka down. 

Officially, the telK* hate art eim«f at pavfng the wey for ant^m^whan the ^fl^ c D nferer.oe o^he Parties 
resume* global warming tofls In July in Bonn (see r*E*»d item mini* lasu*), ard ahaao^of n^^m sch^Ltagto 
commemorate the <OUi anntoraaTy m 1fl*2 ofthe tendmarfc Rtode Janefro Earth summit in 2002 Tn South Africa. 

However, all Indfcatlona are that eyas £ Trieste araon the U£ <^J" Ma^iSS l r^^Se 
them. Whitman attempted to assuage fears thai President Geo^ew. Bush s he&vi^ri&enwJ envtronmentsi r#sord whie\ 
governo: of Texas mebnt (fiat hla presidential tenure wwld as feed hews forth* environment 

Jan PronSt, the COP-8 president and environment mfntster tor the garlands, temporarily suspended the meetings and 
he taw reporter* to Trieste on Murch 1 that they woutt ** resumed July 16-27 in Bona 

Canadian Views 

Whitman seamed to confirm tear* that ma Bush adirmtatftfjen icouEd pro*e dKficjit to 

In the walce of Whitman's command. David Anderson, the eni/tronment minister tor Canada, laid renters that he feared 
the Bush sefminisSratton would ba far more prcbfsmatic to deal with than Clinton's tcmimstrafacn was. NGO 

representativts In Tr. eate gave Whitman s comments a mixed review at best 

Wnan COP*6 returnee ft v8i be aimed at aaredng on^ aBa^Matt ror the 1997 Mb J™to«i f*j* £f 
worfdwue greenhmaa amiutons to be ateshed by S^^^^ 1 59C taviis baboon ud2Q 2 The UnPtod Kates 
wgnis to U» aoie to use the carbon sink credits and other MUNly rnachanams to reach the targets: the EU wants stricter 
anrf^f-pipe emissions cuts. 

In an eftort to open the door to such an aflraament when the ministers oalhar tn &onn, NGOs saitatf \rVhltman tor a 
comrnitment Vget bacl? to the negotjarjnj tablf and Jhwitea the Kyotol'rotooor But shademuned, 

world wiiditte Fund offlds.1 Jennirer Morgan toW SNA, "We cofltinue to ho h i thai mndan of what : w «UgV ^ 
WJiit?nan] r *hat happ«n»d in The Hagua win be e basis for countries to gat together m Germany and nnaily raach an 
agraamanL" 

Most rjbaarvBra aa£d that WhUman'a brief commants teft many Question* unanswered. On* Italian economist who has 
worked with the U.S. detegafOh In Italy WW &N* thsr Whtmwn may ba mere coaeemetf about saying too much In Trieste 
man about teaufta an meomptete picture. 

That Idea aaamad to be played out by her starters, who imHed access to the former New Jersey governor, snd deflected 
requests tor clarification about Whitman's remarks. 

The G*B lotas the Unftad States, Brian. Canada, France. Gemiany, Italy, Japw-tbe world h s seven Eargest industnalteed 
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TRIESTE (Reuters) - The world's Top todushiaUttd nations renewed a pledge id push 
ahead vsith a worfdwide strategy to fight global farming Sunday, armetendy overcoming 
doubts about the commitment of toe United States. 

Environment*} activists welcomed the final italement of the Trieste meeting, saying the 
United Stales' partners in the Group of Elgin had sent Washington a clear message that 
there should be no backtracking from previous accords 

After two days of closed-door talks in tbe Italian port, environment ministers said they 
would aim to finalize a 1997 pact signed in Kyoto, Japan, on cutting pollution, No 08 
country has yet ratified the Kyoto agreement 

"We commit ourselves... to strive to Teach agreement on outstanding political issues and 
to ensure in a cost-effective manner tbe environmental integrity of tbe Kyoto Protocol 1 ' 
tbe ministers said in a formal declaration. 

The future of the historic pact was thrown into doubt at a United Nations conference in 
The Hague in November, when developed nations failed to settle the rules on bow 
countries should meet the pollution targets they agreed in 1997, 

Tbe G8 statement said me top industrial countries would strive for an agreement when 
those talks resume in Bonn in July, 

"A successful outcome at (Bonn) is necessary tn allow early entry into force of the 
Kyoto Protocol. For most countries this means no later than 2002," the statement said. 

The statement appeared to scotch any lingering doubts that toe United States would rum 
its back on a pact that new President George w\ Bush called unfair to America during bis 
election campaign. 

The Hague talks sank because of differences between the European Union, which insists 
on a rainimirm level of cuts in the domestic pollution created by each country, and the 
United States, Canada* Japan, Russia and others which want maximum use of " flexible 
mechanisms J" 

■ The Trieste statement reiterated mat countries should achieve the bulk of their emissions 
reductions through cuts at home, rather than by buying the right to pollute from other 
countries and via other flexible mechanisms, 

"We commit to take the lead by strengthening and implementing national programs and 
actions to reduce greenhouse gas emissions," the OS countries, which together produce 
more than naif of the world's pollution, said. 
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The Kyoto protocol called for industrialiified countries to cut their emissions of six gases, 
principally carbon dioxide, by an average 52 percent of 1 990 levels by 20 1 Q. The United 
States agreed to cut emissions fay 7,0 percent. 

HNV1RONMEKTAL ACTIVISTS PLEASED 

En v^nrn total activists said the statement was better than expected and that Christina 
Todd Whimian, head of the U.S. Environmental Protection Agency (EPA) had provided a 
clear and welcome signal to G8 partners that Wwbuigton 'was serious about global 
werrmng. 

"The bridge has been built among the world's greatest polluters to pave the way for the 
conclusion of the Kyoto Protocol avis summer,'' said Jennifer Morgan, director of the 
World Wildlife Fund's Climate Change Campaign, 

"Ministers have sent a clear message that they bear the warnings of scientists and Ate 
ready to acC she said. 

A U.K. scienti Gc panel has said the average global temperature is likely to rise by 
between 1.4 and 5-8 degrees Celsius (2.5-10.4 Fahrenheit} over the next 100 years. 

Such a change in' temperature — which many scientists believe is being caused by 
pollution trapping heat in the atmosphere - would mean widespread droughts and floods 
and massive economic and natural damage, experts say. Sea levels could rise by as much 
as SS cm (35 inches). 

Feared violence by anti-globalization protesters failed to materialize In Trieste, perhaps 
because of a massive police presence, 

Saturday night demonstrators staged a loud but mostly peaceful protest, throwing colored 
smoke bombs and sending flares into the sky over the heads of security forces. 



EPA Chief* Plan To Review Global-Warming Pact Worriot 
Environ mental Is to 

Associated Press 

Activists Want U.S. To Adhere To Ermssions-Rcdijcnon Plan From 1997 Kyoto Protocol 
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OB uuntrfM plodgeto MikduT on global 
warming 

By Vonetea HeuWst. S^rtmiiit^Cttfte*^ 
Match * JW1 

Environment minnten from the *orW h a leading EnduriH afrod 
po*fenatjne«edtieJrdelB 

effort ta on* tflbbftl warning, which cdleeied ofrtog an 
aofmorieva aat of talks In The Hague last November. 

At a Utmnfty meeting In Triettn tfw rninWw* frwn the G* 
countries wMoh are the seven leading industrtaEliod nation* end 
Russia, unartmoutly agireaMdXOTWOT atout trie terlOLrtness" 

They said they would *atrwe to reach ogreexnanr In Juty |n Bonn at 
flta ntf eel of tafia on the Kyoto Protocol the 1W7 treaty en 
countering otimale change thai Introduced legaHy-bincjna targets 
tor reftKang emltslbna of greenhouse gasee 

tMegilessaJd they were enocruregod try 4» positive mood of the 
meeting* In particular^ thay ware Impressed by Vm atenca taken oy 
Christie Vtoitman, head of the US aotageflon. who eatmed (eon. 
that the US would ignore the problem of global wa^nting. 

He Hrhftnan.who needs the U9 EnrtornwiaJ Flection Agency. 
aaM th* new Bueh eoWsimtori needed time to aaaeaa tti poKcy 
on the Kyoto Protocol "The president has cald global dfrnete 
change a die g^aaMatemAeiwe^ehaMfvlhalwtlawar^ 
that we must reoogrrtse thai end take tleoe to move f*wsTd." ah* 
■aid. 




DetegsEH ned been 'plesunUy surpriied* by the stance taken by 
the US delegation, said Jemjfiir Morgan of the VVortdj Wdtrfe 
Fund, the conservation greup. She said tut the OS partners of the 
liS had sent a etear message about the importance of US 
participation In the Blobal effort to contort 009*1 wajrnlng. 



Bid t*rs li no AndfcaflOn of how th* gap between the US and the 
EU on pelEcy towards the Kyoto Protocol *U be bridged 
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Whlia ttw US nai ■frotHd tha hnjwtwcji of rwldng tfn Kyoto 
Protocol ** flftidbl* *nd cott-aKOcfre U pflttSbl*. the EU has 
aiguid lh«t In* US mpocoaoh would tad to hwunleionl cuts in 

GjfABTlhOUH QlABli 

Tha EU. wtiten redded « eompnxrtrt proposal from tho US ih* ■ 
maetlng in Tfr* Kiau* t*o«i» s rffedodfhoaiwironmini** 
Irttgrtty of tho Kyoto Protocol, may fu won ftxifhar negotiating 
derwndc from tha Bmh administration. 

Ptwkwtf&*«Q4W.BLBhaiatad hit oppoaltbn to tho Prutnorf 
during na a faction campaign, on he ground* thai It would Ineoa* 
oKcaiaba fiOttt on tw US. 

Tho TiMe muffing took plan In iho waka of tho pyWcttkri of 
tho lotort riudwa from tha frttorotJtonil Panel en Cfmata Chung*. 
foaUN-apnnaoiedo/DuplhaliOVte^ 

1*eee undarfned ho threat PO»d by global wamsng to tag* 
p*JtS Of OH pttnot, by warning that temperatures coufld ft*e by 
M'^oantifltad* thfe eenfcHy 

ttw IPCC wll on Monday erf on pov«Tirtwrt»to m**» an tarty 
transition to dirfli to* friendly economlee when tl puWttno* an 
■^aoument of thn technology and policy option* for reducing 
cpaennoragejairttitonft. 



rM-06'QHTUE) ISrQl 

B Sofe34 ORE.tora ■ EoglM04 



TEL^ 202 501 1450 P. 509 

wyjJwyg \tt 1 2&\titp Jfww *ngliri «t , .24oro.«m : 4&*t jhtmlTwlid -*27S 10 




ENBLJBH EDITON 
Fl Sol* 34 ORElEI Sola 24 ORE! 

V ■ 

Tu tvtiy Mar, 06 2001 17:0$ 




rtasrirt buiiniai 

|i Rvotoftil £cmyi 
^ Naw Copnoftiy 



* Overview 
» R«d more about 
Italy 

The Government 
► Italy to Fiawrcs 



VrjftFlESTI 
AVCFrLA 
SU8I7D=> 



► Italy 

^ Italian rtjions am the 
web 



Sh owing M 



[ Cirri wi 


|T#or 


OlOfllD 1 


[ iLmn 







3£ «™ G_ Lg™», 



Engf[sh24 




mm$ t trio hot topic for thfr G8 
[« climate change 

Mvdi 2 , 2D0f 



OatogatK arriving for an IfrtflrtwtJOfal confaranca ki Italy are 
hop** \o pirt tholr pail profatomi MM twn and try ta fnd 
common ground onmlienmsriBl unuat. 

OS anvtronmant minfetan an maafrg in Ttfeit* tajr. today &r 
initial lalfca on a cftnata change apreamant which armrt aftjah* 
tait Navambar at an Bmrtmnnwifuimntt ft Th» H^w, Tha 
tummit win EuM thmo dayi. The Hague talk* lirgaly falf*d ■flar the 
tf.& and £U IWadto fad a arnpnsmftaoh now toiadda global 
wiinntrifl. 

The nod ktefr»ti(^p^tarV>da9fMfT^^^ia*tirtoft 
July 15 in So 



One of ma fcay ptarara It Uh U.S. Envaunmamai Praiodkin 
Aganoy head Chrirtne T«Jd Wretmeh* fcmw Raetibtawi 

Lh* EUt* ctata t dean environment, 
TlteHaisuataHaoofl^md ajnUal^reAiMi^iwvnieityete 
afflirowTwital accord, negotiated in )S», whldi catfla tor all 
mduttrlaiitetf natrana to eutamfeeJona el peehhouee gates, 
todudlng carbon aTorida. by a Ittia over fin paraarri by 3010. 
Aflrrirttrt from (ha world* uvin iarg*M VYMterp ttdiiitriatitad 
ruttona ar^ Ruife fth* nlo called Q9J will adend the [hres-day 
TrlBiii maetng* 
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Dutch EitvkQfvnantMMater Jan PmK ttialrsd Dia Hague 
Himmtt. end the El/i envtomwtt ComnriaitofwMa/ntf 
Wtf tit ram wffl feTfeib. Tm wry hopefuf am theaertt 
bs positive talkt and that wa can mov* thlnga toward,* W^jtf&m 
■aid. 

Biii Italian awtoMwrt Mlnliter VWir Bwdon waa man ca uriau*. 
saying h> hopad ^raama pttoraa* Oh jhfjhfnarttifig Uh Kyoto 
ac^.Bta^hadUnoVattpaaariydtftn^ 
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Secretary of the Treasury Paul O'Neill's Daybook 
Re: Proposed Tax Cuts - Meeting With Senators 



SECRETARY O'NEILL'S DAYBOOK FOR WEDNESDAY, MARCH 14, 200 J 



L BREAKFAST WITH SENATOR KENNEDY 

2, MEETING WITH BYRON DORGAN 

3. LUNCHEON WITH SECRETARY POWELL, DR. RICE, SECRETARY RUMSFIELD 
AND DR r LINDSEY 

A. MEETING WITH CENTRISTS 




DEPARTMENT OP THE TREASURY 

WASHINGTON^ £) r C, 




ASSISTANT fiECfiETA.HV 



MEMORANDUM FOR SECRETARY O'NEILL 



From: John M. Duncan ^£ 

Assistant Secretary 
(Legislative Affairs) 




Subject: 



Breakfast with Senator Kennedy 



Background: 

You are scheduled to meet with Senator Kennedy on Wednesday, March. 14 t at 8 am for 
Breakfest to discuss, from an intellectual standpoint, health care issues in general. The 
discussion is not expected to cover any specific legislative proposals or policy issues but more of 
a genera! discussion. This meeting came out of an informal discussion with the Senator, 



In particular, Senator Kennedy stafT has indicated that he would like to discuss your experiences 
at ALCOA and how they have affected your views on Health Care, He would like to talk about 
how some of those views relate to the ongoing debate on how our country should best approach 
Health Care, In particular he is interested to hear your thoughts on medical error reduction and 
quality improvement. 

The Senator may also want to discuss how the nation's health care system interplay's with the 
economy. His staff has indicated that he is interested in discussing ways to make the health care 
system more efficient, especially the publicly financed portions, so that we can accomplish the 
national health care goats more effectively. 

The issue of a prescription drug program under Medicare is the one issue that may come up lhat 
would be more of a legislative issue. Senator Kennedy may ask your views on the current debate 
over the various proposals. 

Attachments: 

Biography of Senator Kennedy 



Analysis: 




DEPARTMENT QF THE TREASURY 



WASHINGTON, (J.C. 




ASSISTANT SECRETARY 



MEMORANDUM FOR SECRETARY O'NEILL 



Through: John M.Duncan jf£J^ 

Assistant Secretary 
(Legislative Affairs} 




From: Arthur E. Cameron, h< I 

Deputy Assistant Seciexary 
(Approbations and Management) 




Subject: 



Meeting with Byron Dorgan, Ranking Member, Senate Appropriations 
Subcommittee on Treasury and General Government 



Background: 

You are scheduled to meet with Senator Byron Dorgan, Ranking Member of the Senate 
Appropriations Subcommittee on Treasury and General Government, on Wednesday, March 1 5, 
to briefly discuss Treasury Appropriations. 

Senator Dorgan (D-ND) began his career in public service in 1969 when the Governor of North 
Dakota appointed him Tax Commissioner, Dorgan successfully ran for the at large 
Congressional seat in 1980 where he served until his successful run for the U.S. Senate in 1992. 
Senator Dorgan is a staunch supporter of North Dakotans and as such* is a strong supporter of 
rum! and smalt communities and occasionally crosses party Lines to vote for, or against, 
legislation which could help, or hurt, North Dakota, As Co-Chair of the Democratic Policy 
Committee and being from tbc Dakotas, Senator Dorgan has close tics to Minority Leader 
Daschle and has, in the past, taken on the role of "point person" for Democratic positions- It is 
likely that he will continue this role in the Congress. 

Senator Dorgan also serves on the Commerce, Science, and Transportation Committee, the 
Energy and Natural Resources Committee, and the Indian Affairs Committee, You should note 
that Senator Campbell Chairman of the Treasury Appropriations Subcommittee, is the Chairman 
of the Indian Affairs Committee, 



Senator Dorgan is likely to congratulate you on your recent confirmation and express his desire 
to work with you on many issues under the jurisdiction of the Treasury Department Senator 
Dorgan is likely to speak on a broad range of subjects, not limited to appropriations. He may 
wish to discuss the following issues with regards to appropriations: 



Analysis: 



Funding for Tress a ry Law Enforcement — Senator Dorgan would like to ensure that the law 
enforcement bureaus receive adequate funding to accomplish their missions. Law enforcement 
represents approximately 30% of the Department's appropriated budget. In addition, with the 
Subcommittee's support, Treasury law enforcement programs received a 24% increase in 
funding for FY 2001, the largest increase Ln three years. 

Funding for VS. Customs Service on tbe Northern Border—In December of 1999 them was 
an attempted breach of the northern border by an alleged terrorist. Customs detained the subject 
resulting in an increased political profile for Treasury Jaw enforcement programs* especially 
Customs officers along the northern border. Customs quickly responded to the 1999 incident by 
redeploying staff from other locations to increase security at northern border ports of entry. For 
example, Customs changed the practice of using only remote video coverage of 15 North Dakota 
ports closed at night to staffing those ports 24 hours a day. Senator Dorgan exercises significant 
influence in securing support to improve Customs trade processing and enforcement operations, 
with a particular interest on northern border security. 

In 1998 Customs enlisted Price Waterhouse Coopers to construct a staffing model, expecting that 
it would only be used to justify increases of as much as 85 percent over baseline (rather than to 
prescribe redeployment of existing staff.) Most congressional stakeholders have great interest in 
the RAM, expecting it to dictate substantial staff increases in many ports of entry and resolve 
conflicts among ports (and Congressional districts) about appropriate staffing allocations, 
Senator Dorgan may use the RAM to argue for increasing North Dakota port staffing On a 
national scale, additions for every port would require a massive budget increase, OMB and 
Treasury's Management and Enforcement staffs have not approved the RAM because it does not 
account for potential staff savings from work process improvements* automation or other 
technology, and coordination with DBA, INS, and FBI. 

Funding lor Customs Service's ACE program — Senator Dorgan would Like to see strong 
Administration support, in the form of mil funding, for Custom's ACE program. By way of 
background, ACE is designed to replace the antiquated ACS system and is expected to cost $1 .4 
billion over 4 or 5 years. The struggle to bring ACE on line is well publicized and especially 
vexing to the trade community. This struggle required the Treasury Department to seek funds 
for ACS "life support," and received S 123 million from the Congress for this life support." In 
addition* with the Subcommittee's support we successfully secured $1 30 million to begin the 
modernization of Custom's trade processes without having to rely on an importer user fee 
proposed in the FY 01 Budget, 

US. Customs Air and Marine Interdiction — Senator Dorgan is likely to express his support 
for full funding for the U.S. Customs Air and Marine Interdiction program. (Senator Dorgan is 
likely to believe that full funding is closer to $60 million,) As you know from the President's 
budget blueprint* the Customs budget request will include J35 million "to improve interdiction 
efforts against illegally imported drugs." These resources will be used to procure selected 
aircraft and marine vessels and enhanced surveillance and flight safety components. We believe 
that adopting a standardized approach to replacement of obsolete equipment will enhance the 
effectiveness of surveillance and interdiction operations. OMB and Treasury continue to work 
with Customs on developing a systematic, long term approach to fleet modernization in the Air 
and Marine program- 



U.S. Secret Service Funding for National Security Events— The Secret Service is designated 
as the lead agency on all National Special Security Events (NSSE). The 2002 Winter Olympics 
is designated as a NSSE, Treasury's law enforcement bureaus are engaged tn a number of 
activities in preparation for the 2002 Winter Olympic Games, however, their FY 2001 and 
FY 2002 budgets da not include funding specifically for 2002 Olympics preparations. 
Consequently, Treasury is seeking these funds from the Treasury Counter- Terrorism Fund to be 
used by the law enforcement bureaus to offset the cost of providing ootmler-terrorisni support for 
the 2002 Salt Lake City Winter Olympic Games, Senator Dorgan is likely to believe that fluids 
should be specifically requested for this purpose, rather than taken from other funding sources 
especially the Counter- Terrorism Fund. The Senator is likely to mention that the FBI has funds 
designated in their budget for this purpose, whereas the Secret Service does not, however DOJ 
offset this increase in FBI funding through cuts in other DOJ programs. 

Pay Parity — Senator Dorgan is a supporter of pay parity between military and civilian 
employees of the Federal Government He believes that the disparity in the President's budget 
between the increase in civilian and military pay will leave significant needs unmet. His staff 
has indicated that they believe (hat there is at least a £60 million shortfall in pay in the Treasury 
Department alone. 

Funding for US. Customs Trahiin g Center in West Virginia— In the FY 99 Treasury 
Appropriations process, Congress authorized a law enforcement training center in West Virginia. 
Since that time it has been detennincd that the Customs Service will operate the center but other 
law enforcement agencies will utilize the fecUity T Since this is a project that is very important to 
Senator Byrd, Ranking Member on the full eornnuitee, Senator Dorgan may mention it. If 
Senator Dorgan brings it up, we would suggest that you express your support for the project as 
an important part of ensuring that Treasury h s law enforccrnent officers are among the best trained 
in the world, 

Senator Dorgan may wish to discuss the following issues with regards to other areas of Treasury 
jurisdiction; 

The Administration Tire Pbn— We believe that you are already well prepared to discuss the 
specifics of the AdrmmstraUon tax plan. However, we suggest that when discussing this issue 
with Senator Dorgan you express your willingness to work with all Senators on this issue. 

Trade Policy— Senator Dorgan may want to talk about trade policy in general, however, on this 
topic it is likely that he will hone ui on the topic of bade deficits. One topic of interest to the 
Senator is the interaction between trade enforcement, i.e., U.S. Customs, and trade policy. 

Senator Dorgan's Fair and Simple "Shortcut" (FASST) Tax Form Proposal— -The FASST 
proposal would remove the necessity for approximately 60-70 million taxpayers to file an 
income tax return. The employer computing standard Seductions based on information supplied 
by the worker, applying a 1 5% flat tax on the wages after deductions, and submitting the 
mfbrrnation to the TRS would accomplish this. The withholding tax that the employer submits to 
the IRS through the W-4 submission process would represent the actual tax liability of the 
employee. Once submitted the government would say "close enough, 11 and close the books. 
(Please see attachment from Senator Dorgan's webpage for further information^ 



Interest Rates— Senator Dorgan strongly Sieves that the Federal Reserves policy of raising 
rates in recent year* has had an unnecessary braking effect on the economy and has been 
detrimental to North Dakot&ns, He believes that the Federal Reserve's practices and their 
decision making process, which is not open to the public, should be opened up to much stricter 
scrutiny by the Congress and the Administration. It is likely that if the subject of interest rates 
comes up that he will ask your opinion on the issue of interest rate policy. 

He may also express his support for the Golden Dollar that bears the image of Sacagawea, the 
Shoshone woman who accompanied Lewis and Clark oo their expedition proving critical to the 
success of the mission. For your information, former Mint Director, Philip DiehJ traveled to 
North Dakota in June of 1999 to participate in an event with Senator Dorgan relating to the 
Golden Dollar. 

The Subcommittee has requested that you appear for a hearing on April 26 th . We are currently 
working with the Subcommittee staff to ensure that this date fits well into your schedule and 
works well within this year 1 $ budget and appropriations process. This is unlikely to come up at 
the meeting because the majority staff usual \y handles scheduling of hearings. 

Attachments (4): 

Talking Points for Meeting with Senator Dorgan 
Summary ef FY 2002 Budget Request 
Senator Dorgan's press release regarding the FASST program 
Biography of Senator Dorgan 



TALKING POINTS FOR MEETING WITH SENATOR DORGAN 



• t understand that your Committee has been supportive of Treasury's efforts to improve 
operations and meet continuing challenges in tax administration, law enforcement, and the 
many other Treasury tore missions. 

• 1 loot forward to working with tht Committee to balance Treasury's key programs against an 
environment of limited resources. 

• This year's budget process is a bit different, but we will be working closely with the 
Committee on meeting Treasury and Committee goals within this broader process. 

+ On response to law enforcement related issues] 1 share your commitment to the Treasury law 
enforcement bureaus and look forward to working with you as we work cooperatively to 
ensure that Treasury's law enforcement officers arc the benchmark that all others are 
measured against, 

• I would like to emphasize that I would like to have an open line of communication with this 
Commirtee. If you ever have an issue, no matter how small, with the Treasury Department 
you should always feel free to bring Li up with me personally. 

• Lastly, I would like to hear about some of the thoughts and concerns you may have about the 
Treasury Department so that I can focus on these as we work through the 20Q2 
appropriations process. 



TREASURY LAW ENFORCEMENT HIGHLIGHTS 

□ Treasury remains committed to the most prudent allocation of limited resource* to 
accomplish critical law enforcement mission* for which we are responsible, 

□ Our law enforcement bureaus have grown, are better equipped, and have become more 
effective as a result of the Committee's oversight and support. 

■ Treasury Law Enforcement resources represent approximately 30 percent of the 

Department's appropriated budget. 

* With the Committee's support, the Department received a 24 percent funding increase 
in FY 2001 for Treasury Enforcement programs, the largest increase in three years. 

EFFORTS TO MEET NEW & CONTINUING LAW ENFORCEMENT CHALLENGis" 

□ Each year, the Treasury Department's missions grow m complexity and scope. Major 
incidents, such as the December 1999 attempted breach of the northern land border by an 
alleged terrorist, increase the political profile of Treasury enforcement operations. 

■ NOTE: Senator Dorgan exercises influence in securing support to improve Customs 
trade processing and enforcement operations, with a particular iq teres t on northern 
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border secnrity. He also will pJay a major role in funding allocations for Customs 
automation modernization, the centerpiece of which is the Automated Commercial 
Environment (ACE). 

Horthero Border Kaour^ 

□ Customs quickly responded to the Port Angeles, WA incident by redeploying staffing from 
other locations to achieve heightened security at every northern land border port. 

• Customs abandoned the practice using only remote video coverage of 15 North Dakota 
ports closed at night They are now staffed around the clock. 

□ This operation places additional strain on Customs" overtime budget for all the northern 
border locations. 

Resource A II »tiM Mpfo l (RAM ) to Ad dre s s Customs Staffing Along US IW*r* 

D In 1998 Customs enlisted Prfcewaterhouse Coopers to construct a staffing model, 

expecting thai it would only be used to justify increases of as much as 85 percent over 
baseline (rather than to prescribe redeployment of existing staff). 

□ Most congressional stakeholder? have great interest in the RAM, expecting it to dictate 
substantial staff increases in many ports of entry and resolve conflicts among ports (and 
Congressional districts) about appropriate staffing allocations, 

■ NOTE: Senator Docgan may use the RAM to argue for increasing North Dakota port 
stalling. On a national scale^ additions for every port would require a massive budget 
increase. 

D OMB and Treasury's Management and Enforcement staffs have not approved the RAM 

because it does not account for potential staff savings from work process improvements, 
automation or other technology, and coordination with DEA, INS, and FBI, 

Trade Enfor cement and Facilitation 

O Customs 1 struggle to replace its antiquated Automated Commercial System (ACS) with 
ACE is well publicized and especially vexing to the trade community. 

■ FY 2001 funding includes S 1 2 3 mil I ion for ACS "life support" 

□ With the Committee's support, last year we successfully secured S130 million to begin the 
modernization of Custom's trade processes without having to rely on an importer user fee, 

• ACE is estimated to total about SJ .4 billion over 4 or 5 years. 

D We look forward to working with you to accommodate continued funding for ACE within 
the President's Budget. 
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SUMMARY OF FY 2002 BUDGET REQUEST 
FY mi - A UNIOtJE BUDCET REQUEST WmrFSfi 



□ Typical witb the transition to a new administration, the budget request procesa is delayed 
and condensed, with the submission delayed from February to April. 

□ In addition, this year's FY 2002 process is slightly unique from prior change in 
Administrations : 

(1) Although Treasury provided an estimate of the Department's costs to maintain current 
services to 0MB in November 2000, OMB Applied an automatic calculation method 
<5.5% for pay and 2,0% for non-pay categories) to atf Federal government agencies' 
FY 2001 financial plans to estimate each agency's FY 2002 baseline requirements. 

(2) Instead of the traditional OMB budget process to review, prioritize and approve 
agencies' requested FY 2002 initiatives, the Administration is undertaking a broad review 
of the overall budget and wift be giving guidance to Agencies shortly. 

{3) In late-February, the President will transmit his Blueprint and FY 2002 Budget 
Outline to the Congress. This Blueprint will become the basis for developing the 
complete, detailed FY 2002 President's Budget request to Congress scheduled for 
submission in early April. 



REOAF OF Fl IIYfllNfl 

□ FY 2001 - Enacted Appropriations : $13*997 Billion 

O FY 21)02 - January 16* OMB Baseline Submission: 14,611 Billion (excludes FY 2002 new 
initiative requests) 

EUMPPfG ISSUES 

(t) Maintaining Current Services 

■ Maintaining our current program levels wi IJ be an important objective in the near term 
and in FY 2002 - we will be working with the Committee on meeting these needs. 

(2) Programmatic Issues * We will be addressing in this process additional program needs of 
important needs that continue to face the Department 

* IRS Reform and Restructure Implementation - Continued support for Organizational 
Modernisation (modernization and reform remain top priority for Treasury) and staffing 
investments to restore, stabilize and strengthen tax compliance and customer service 
programs 



■ ATF Firearms Enforcement - Continued support against youth crime and for other 
firearms ftnforceraenl programs. 

■ Customs Modernization - In FY 2 (JO 1, the Department made great progress in receiving 
funding critical to the modernization of Customs 1 trade processes. This investment is 
cmciaJ to the vitality of Customs' mission, 

■ Secret Service Protection Efforts - Support to address workload and staff retention 
issues for the Service. 



■ Money Laundering - Continued support tor the Money Laundering strategy jointly 
implemented between Treasury and Justice 

■ Counter-Terrorism ~ Continued support for Treasury bureaus* participation with the 
Joint Counter-TefTOrism Task Force. 



■ Office of Foreign Assets Control (Departmental Offices) - Support for counter-terrorism 
efforts and for the Foreign Narcotics Kingpin Designation Act mandating 3 global 
sanctions program targeting foreign narcotics traffickers and organizations. 
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The Ultimate Tax Reform — 
The Fair & Simple "Shortcut" Tin Plan 

by 

U.S. Senator Byron L. Dorgan 
(i>ND) 

Million* of Americans recently completed the annual, frustrating and 
costly ritual ldvolved in meeting the April 1 5 th deadline for filing a 
Federal i ndividual income lax return. Once again, this year, there were 
mi!Hons of frantic searches for W-2 forms and receipt millions of late 
mgnt trips to the post office to get returns postmarked before midnight. 

More than a few of those Americans, I suspect, would leap for joy to 
learn they'd never have to file another individual federal tax return -bin 
Sound too good to be true? Think again. 

As Congress considers major tax reform, I think we ought to consider 
ine ultimate reform: freeing up to 70 million working Americans from 
the requirement that they file a federal individual tax return Of all the 
proposals I've seen, my proposal, the Fair and Simple Shortcut Tax, plan 
does the most to simplify the current system while still preserving a 
progressive and fair tax structure. 

The current tax system has far too much clutter - an unnecessary web 
of complexity that makes it difficult even for tax professionals to 
understand, 

...IP- individuals spent more than three billion hours and $50 
billion trying to comply with the U.S. tax laws. Tn 199* just the 
instructions tor completing Form 1040 are likely to be 60 pages long 
CCK, the nation's largest publisher of tax information, has a current 
loose- [caf guide for accountants that runs more than races with 

8,500 more added for 1998. 

And that's after years of discussion about how to simplify the process. 

My solution: forget simplifying the forms Just get rid of most of 
them. Here's how. 

NO NEED TO FILE A TAX RETURN 

Under the present system* an employee declares deductions when he 
or she goes to work for an employer. That information goes on a Form 
W-4 and defines the amount of tax withholding from the employee's 
paycheck. Under my plan, most employees could elect at the start of the 
year to choose the Fair and Simple "Shortcut" (FASST) Tax Plan which 
would mean that they would not have to file a federal individual income 
tax return by April 1 5th the following year. 

For the vast majority of Americans, (married couples with up to 
hrto://dorgan.wr^e.g&fl^ tters up to $50,000) whose income 



comes mamly from salaries or wages with $5 ,000 or less of outside 
income such as interest, divide and capital gains {12,500 for singes) 
there would be no need to file a tax return. Based on conversations Twiih 
tax experts, I believe anywhere from 60 70 million taxpayers could be 
relieved from having to file an income tax return under this system. 

With my plan, the employee would answer a couple of additional 
simple questions on their W-4 Form, Such as, "Do you own or rent a 
home? 

The employer would then compute family deductions, factor a 
deduction for home mortgage interest, and determine the amount of 
federal income tax the employee wjjl owe. Under this pfen, the tax will 
be a flat rate of 1 5% on the wages after deductions. 

The employer will file its W-4 information with the federal 
government, and the withholding tax That the employer submits to the 
tea™ government from that W^4 information will represent the actual 
iax liability of the employee. The employee would have no obi: mxian to 
j awj™ mcome tax return. The lax withheld would be the tax owed 
and the federal government would say, "close enough; 1 and close the 
books, in the absence of fraud, the taxpayer is not going to have to worry 
about a future tax audit. 

What if the employee believed too much morjev had been withheld? 
Or what if this shortcut system is a disadvantage for him or her? In that 
case, this system would give the employee the choice of filing an income 
tax return just as they do today. The current system would not go away: it 
would remain (hopefully, in a more streamlined form) for those who 
choose to use a more complicated system of meeting their tax obligation, 

TAXPAYER CHOICE 

What happens to other higher-income individuals, self-employed 
people, small and large businesses who would not be eligible to use this 
pran Life is more complicated in these situations and it is difficult to 
craft a one-size-fits-ail solution. But we can and should change the tax 
code to make filing much less complicated than it is today For them [ 
propose we change the complicated Alternative Minimum Tax (AM 7) 
I.ets get tut of the AMT for all businesses and individuals reporting S5 
million or less in annual income. It produces little revenue for the US 
Treasury at that level but it is a nightmare of complications for many 
taxpayers that can only be overcome by paying for professional help 
from a tax preparer, 

My plan wili also provide for a 50% (ax credit for up to $500 in tax 
preparation expenses fbr those who cannot use the shortcut tax method 
but pay a tax preparer to help them flic an electronic tax return. 

Can we turn the shortcut tax plan into a reality? Can we seriously 
consider eliminating individual income tax filing requirements for 50-60 
million taxpayers? Why not? Over thirty countries already use some kind 
Of no-return system. The Fair and Simple Shortcut Tax plan has the 
following virtues: 

* It allows taxpayers to mate a choice. They can elect to use the new 
short-cut method which means they dont haw to file a federal 
individual income lax return, Or they can continue to file under the 
current system. 

• It preserves a progressive income tax system that has been 
httotfdorga^seiiate.gOY/pr^ growth and development of our Q2ffl6flQ0 



country, 

• 11 preserves a home mortgage deduction, the child credit and other 
positive features of the current tax code. Flat tax and n&tioEal sales 
tax proposals would eliminate those deductions and many more 
that people count on. 

• Jt reduces the cost of compliance. If 60-70 million fewertax 
returns are filed, imagine how much Jess it would cost to fund the 
system s administitatiori, 

• It provides for a modest exemption from tax f 0r non-wase income 
for those who elect to use this plan. 

Finally, the shortcut system is simple, fair and Jess costly for 
everyone , It addresses the very problems so many people want tis to 
solve - simpi trying the tax system for them. 

Removing the requirement for most Americans to tile an annual 
tederal income tax return is a good one, Unlike most ideas that sound too 
good to be true -this one will work. 
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Sen. Byron L. 
Dorgan (D) 

Erected 1992; 2nd term 

In Washita; From hi* po&km w North Dakota lax ^niissJonir- 
m (be lSTOa, (hen m the House k* i fozen year* and ^ow torn the bully 
pulpit of the Senate, Dorsmi has been a contemporary echo of the pcrf™ 
populism (hat swept hia state En the tarty 1900s. 

^People feel powerless/ Dorgwi once add. "and ihey feeS pawprtesa 
because die/re preyed upon by bigger interests.' 

With Its tolerance for lengthy o ratio a*, (he Senate jjjve* Dorian ample 
opportunity b> rail at the huso aid distent (woes — corporations* foreign 
BorenimtDte, later nitioj^i financial institution* — that he say^ care art 
^ whit for tte common folk. H* North Dakoten is a strong public speaker 
who also comes atrow in person » passionate about Ms belefe, 

A true OTialttawti boy, Dorgan bb born in the smalt farming communi* 
ty of Hcgcnt. Other than a brief stint wurkhig for a Dfflwr-tiijpj aen> 

of ^ he bfr^ie die youn^a^feitiwal office b North Dakota history 
when the governor Appointed lim state tair^mrjiissicner.. 

Republicans bin; branded Dorgan is too liberal for hit state, although 
hia voting record show* him to be a shade toward to censerralto end of 
the wectntm firming Senate Deinocnauk But the senator easDytorned back 
a chaltenge in toutifig ha suctrw in winiung aui for formers and 
«m>nn# federal funds to North Dakota. 

Dorgan expressed interest in tdk^hJspcp^cvlkMk tea Senate 
ershfp post in tt* when ihc retiremtrtt of Mirkirit/ Whip WttuHl H r 
Ford of Kentucky kH an openinff. But with Tom Daschle of neighboring 
South Dakota scraj h minority leader, regional pressure* worked 
againrt Dorgan for the whip posetkm. which ultimately went (o Harry Reid 
of Nevada. At the beginning of the lOeih Congress, however, Dasehle 
appointed Dorgai aaaistejit Democratic Teader for po&y arjd co^hairmao 
of the Democraoc Policy CnmnrUtee. 

Dorian wiC oeEastenauy breek party ran b 9 te support COP proposals. 
He backed fegirifelion to baa aprocedure qpponemaeaa^p^albir^^aba^ 
Bon and sided nhh Republicans Crying to overturn a Clinton veto of that leg 
ialadon. He joined Republicans in supporting the Welfare overhaul measure 
that Clinton sizmsd. an<l he voted for a Rqxibbwm biD to cr*:k down on fil^- 
gal immiDration. 

One of Dorgan s top concerns is boosting airlnc service to ruraJ areas. 
At the beeinnlng of Ibe 106th Congress, he learned up with West Virginia 
Democrat John D, RpekefeHer IV te introduce legjsbikm that notitd give 
grants to small t^rainunhtes to heh> (hem attract better air servioe. 'mile 
feiiiinel oeregufetiofi tus !*^n^woi,derfijl success for the petipte ^ trs^ 
et between the b% chtn of the country, it has been an inunihgaled dwas- 
ter for mod rural area* and mj& communities" Dorgan said 

One of Dorgan's most passionate concerns is seeing to it that the sov- 
emment provide* ideqoair assistance to farmerB. Ha w^a u appQtrctmem 
to the Apprepriaooits panefs Agriculture Subcommittee in the lO&h, which 
should hcip him sietr irtpr<? beoefik U> his rural corusicue^ti. "Tt t8 exadly 
where you want to be when the key early decisions are made about fuad- 
ijTgfcdc^f eftcrts Ld strengthm family fsrmiog and &mily farm Birrieuirure H 
heuid. 



WORTH OAK0TAJJ U NIOft SENATOR 

tn 1993, Dwgan md otfcei MHweateni Dtmgcrats hoped te temporal 

rtw* «mmodity mark**^ loans, ^hich ™jdd confederal payment* 
to fenner* during limes of low crop prices. Although Republicans btockcd 
thai p(m, Dorgan and hi? alKes won a $5 Niton emenfeftcy aid package 
for ttimere and vuwpd to return to the frw in\he lOfth, 

The 1998 battle had Its roots, in many ways, id n J996 GOP written bill 
calEed 'Freedom tx> Farm." The meagre, stoned by a reluctant President 
Clinton, put an end to New Peatera crop subsidies and repbeed them with 
a s^^ta-ycar schedule of ftmnd but declining payments to farmers, Dorian 
opposed the trill contending it woukl reduce gcverhrrwrit farm support 
even if prices dropped. He proposed his own frnu hp, which canMced 
smaller payments, but fttained subsidies tor farmers when crop pdces fcl 
Kt-puhticaiu r^ected it 

Breafeute ranks with the White House, Dmbmi has bam among the 
cereest Senate opponents of «ne*nm festtnack authority tor the prcsklent 
to negotiate trade agreements that Congres? cannot amend, Such author- 
ity i£& helped thief executives in the past strike trade deals, but Dorian 
believes this ha? suepravalcd the trade deficit and weakened the economy. 
"We have the largest trade deficit to the hwtory of the world r|ghl now, tad 
JtajiettEng worse, not beatr" he said in a 1997 floor speech. "My message 
to the adinmistraflou and to Confess is simple, Rn the trad* problems 
you\t already created before you run ctf and negotiate new agreements 
that make new patterns," 

Although die North Dakntan says he understands the need for foreign 
markets for his stale s vast production of wheat he fierce!? protects Sum 
interests against intimations! competfioos lh 1994, be j^reed not to btoek Sen- 
ate w ifimialHB of several Canton appointees for trade pesfflonsonry afterthe 
^rraru^anon made a deal wflh Canada Smiting that country^ wheat ekpom. 
Americ a wfaealfamerBf^ 

unfairly eubsidlimfi ks wheal £n^n>mta to the Un^ Steles. 

In the 103rd. Dorgan took exceotwa to (he Cttnton admanlt tradon's fret 
trade initiative^— the North American Free Trade Agreement and ■ btD to 
Dnplemeat the Uruguay Round of the General Agreement on Tariffs and 
Trade {GATT) — which had strong hackingjrojn most corporate intafsts, 
Dorgan aaid implementation of GATT would rewk in job losses for Amer 
icana because It would encourage comparin to move overseas for cheap 
labor, Jt is not fair, he said, to make American workers -compete against a 
12 j wold working 12 hours a day for 12 cents an hour" 

Morgan has been one of the Senate's mostoilfpoken critics of the Fed 
era! fiesem Beard, which he believes does not put enough cmjihreEs on 
ad^efv^ eamomk firowtii but instep 

inflation. The Fed does that by losing interest rates, a policy that thirg.m 
say* makescredit m we expensive for fann^olh^lHjti^T™ AJirfcwi- 
sumem who borrow money, 

In kde 19&4. Dorgan Joined a demonstration protagtoig an interest rate 
Increase by the Fed. He said that "behind a locked door" the Fed had 
made a decision whose cost lo the pub be was time* the size of lax 
increase^ contemplated by Congress" in the past decade. 

After Clinton reappointed Alan Greenspan to a third term as Fedeial 
Re*™ chairman in 1996, Dornan was one of seven wnators to vole 
against his ennflrrnation. Greenspan and hi a colleagues on the Federal 
Reserve Board, arid Dorgan. «view mensch^asasetrrfhi^ 
*bose mEs*don b to slow dawn the tsatHmyr 

Dorgaalrkstobeaacoirrgeofbft 
ertnTnchJsetL When the &r^c«t3k^ & Jfc^laiidnto™rt^ prgd^ 
liabifity law in the 104th h Hainan offered an amendn^^ ^ remove a cap on 

1038 
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pinitivt damage awards In lawsuits; he said die cap protected maniilactuf n 
era at the expense trfcopiaamfim harmed by detective products, 
- T^ 3 "^* M ^ rfm ^t^^^Mdln ] d^L proposals, 
iddud^ababnoed^udffet mKndment lothe Canatf^tSm, whtch he 

S^^^f Q ° P t0Ok COQtro1 pf C ™*^ In March 19^ Dorian 
todha North Dakota wJfcague, Msnt Ccflra^i^pramiwfliiy^tfK ^ 
^me£^ debated to(*wed«netidi^^ 
aniffldnKni En 1994, btrt in 1995>he and Conrad said ifiey mtfd support 
» 1 iT.T "1^^ See ^ w™H not 

bare* short of the two-Thirds ^wity required for pa*H«e, Both also 

^E^Jl^* P 05 ^ ***** P^hll* Populism of 

die state sold Le W arid part* in U,e smalltown va[n« flf 

^mom «i EtgHi*. N.D., where Dorian uj> a™J where, he tikea io say 
heBradEiated in the tap &>e in Ins high school das* - of nine, 

□organ was worion* in tte? state lax ctepanraent in when te> 
caughllheeye of Dmocratk Go* Wiffiam Guy; when the incumbent tz* 
c ™f Win IWfc Dtwwufc then got the po*L As tax^m- 
meaner, Doreap spokeouton M issue* such at property tax revision 
and dcigtaba] cnes surfm military ^ing. Ht ^^^^ 
rabona to force them to pay uufeih t^rs loved it 
ni!?!*" 1 !Tt e * ^ he ted higher polMcal amb[W by taking en 
v , ~£ X™ 1,1 1574 D °™ h*H Andrew* to 56 p^ent, 

Iflim, COPS*, Milton R, Younp retired. sod wjvtji Andrew ™ to ^ 
^h^DorSw tried aami for ihe House wat Almoutf lav^ from the 
start, Dorgin wu e bt to temper his Liberal reputation by supportim? an 
anbnaboruon constituent amendmentand deerying waa & 
Tte state went eastlyfor fifrudd Beafiau, but Dorgan taok57 percent and 
went on te a rtrfnn; of easy Bouse reH^ectiona. 

For most of the 1980s, Ekwjjan w« regarded as a aenator-h^lhw 
^JtoK for the rejnettitrrt of North Dakota^ elderly Democratic Sen. 
Quenbn N. Burdkjk. Donran was pushed to run far (he Senate in 198$ but 
dedinffd Seme polb seated he ooddc^GOPSetL Mb^JumI^ 
When I^b^ demiri^ f>rn™ 

oackere hoped to pmssure Burdick inte retiring hit r*woddn*bwte 

Tt*^ a April m O^fflnoutKHlthathe w»r*fcne tofojKe^- 
fer pJrrffr* thai he would not seek re*ferti<m unJea dwfetfc^ ddidt was 
redtBpd Upto Conrarfsun^pccffid^ri^ iggedfctraiion, Dors^, jumped 
into the race and «, to win with e*fc wer the KepubB™, Fac^g City 
twitLEi^ionerStew^diifefc %dnesa tried to make an issue of Dorgm-g 98 
ovETdraitfi at (he lfou« bank, hui that dWnolserknBh/htirtDotBan 

(Ir.tcrt-dnfijy, as Dorgati was nepfcaruf Conrad, Conrad was reptacine 
Burdltk, who died tin September Alter BurdEcVs death Conrad 
reversed his earfiw derision t 0 ««« ^ n a e |ectfon to SElthe 
renuiitine two jnesn of Burdkk 3 * term,) 

Doraaji cruised to rwlcction in 1998^ enrehinff his underfunded GOFfoe 
Dooni iVaJe^B, a state senator. The challenger Dcrfian a 

"mediocre senatorwhoconsistadyfeued to ^rdspnifxsaJs enacted into 
bw.Bui Doraan said her accusations were ^ otf base" and pointed ta 
famnn, he had wm&r aaiwtajict and otiierproarajm important to 
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MEMORANDUM FOR SECRETARY O'NEILL 
FROM; 



Mart Sobc! 

Acting Assistant Secretary, International A flairs 



SUBJECT: 

DATE & TIME: 

LOCATION: 

PARTICIPANTS: 

Treasury: 
Others: 

BRIEFING: 



Luncheon with Secretary Powell, Dr, Rice, Secretary Rums6eld t 
and Dr. Lindsey 

Wednesday, March 14 t 2001, 11:45 am - 1:00 pm 
Dr. Condeieezza Rice's office, White House 



Secretary O'Neill 

Secretary Colin Powell, Department of State 
Dr. Condelec*2a Rice, National Security Council 
Secretary Donald Rumsfield, Department of Defense 
Larry Lindsey, National Economic Council 

Indonesia, Turkey, Argentina and Japan will be discussed at the lunch. 
Key points and background for each of the four countries are at Tabs A-D> 



ATTACHMENTS 



Tab A: Indonesia 

TabB^ Turkey 

TabC: Argentina 

TabD: Japan 
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Bniml States &enatf wcunw secretariat ; 



WASHINGTON, OC »B1P~HK 




March S. 3001 



The Honorable Paul H< Q'NtiU 

Secretary of the Treasury 

U. S . Department of the Treasury 

1 500 Pennsylvania Avenue Northwest 

Washington, E>,C. 20220-000: 

Dear Mr, Secretary- 

I writing to request your assistance regarding the operation of the U.S. Customs 
license plate reading system in operatioD at the San Ysidio. Otay Mesa, and Calexico, CA ports 
of entry which in not being fully utilized to intercept stolen vehicle or drivers who are wanted by 
law enforcement agencies in connection with other crimes, 

Also of great concern is the lack of personnel and other resource needed by Customs to 
efficiently operate the ports of entry and cany out their enforcement responsibilities. 

With respect to ihe automated license plate reader machines, (LPRs), I was informed that 
they have been installed at both mtrarfnbound and southbound lanes of the ports of entry , 
primarily to provide information regarding possible criminal investigations when the vehicles 
return to the United States, and to provide enhanced safety for inspection personnel by allowing 
them to focus on the vehicle as it enters the northbound inspection Janes. 

At issue, however, is the need to utilize the system to intercept southbound vehicles 
which have been reported stolen or linked to other crimes by various state, federal and local law 
enforcement agencies. The LPRs scan cars heading south and input the license numbers into a 
national criminal data base and the Treasury Enforcement CoDimunications System. The LPRi 
activate an alarm alerting inspectors and Customs supervisors at the ports whenever the system 
registers a vehicle thai has been reported stolen or linked to a variety of other Crimea, including 
felonies, 

According to Customs officials, an average of six hits daily are registered at the three 
ports of entry on vehicles traveling south to Mexico, However, I am informed that because of a 
lack of resources and iTUrastructure problems at the ports, the alarms are routinely ignored and 
the vehicles in question are permitted to leave the country unimpeded and cross into Mexico- 
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The fact that Customs has the ability to identify vehicles wonted by law enforcement 
agencies as they art traveling oo U,S. highway s and dots nothing to nop them is deplorable and 
unacceptable. It is also a source of concern end considerable frustration by law enforcement 
authentic* became criminals and stolen vehicles ate being allowed free passage cut of the 
country. 1 am aware that Customs has implemented periodic enforcement actions with state and 
local police agencies in which officers are deployed in the southbound lanes to check vehicles for 
undeclared currency, arms and ammunition, and other goods, and that significant seizures have 
been made, including stolen vehicles , However, those operations have been sharply curtailed 
because of insufficient funding and personnel 

According to law enforcement authorities^ the traffic backups which occur during such 
operations have alerted criminals to avoid these routes at those times* Another limitation stems 
from the location of the license plate reader machines which arc so close to the border that it is 
virtually impossible if a hit is registered on a stolen vehicle to then intercept It before it crosses 
into Mexico, 

Mr* Secretary, because of the seriousness of these natters, I believe there is need tor 
immediate action, I t therefore, eeapectflilly request your assistance in reviewing the issues which 
I have cited to determine how the license plate reader system now in place can be fully utilized 
to intercept stolen vehicles and criminals heading into Mexico, I believe it is essentia! that the 
Mexican government be consulted and its views solicited. Specifically, 1 would appreciate your 
exploring the feasibility of implementing a procedure in which Customs allocates sufficient 
resources to monitor the license plate leaders around the clock, and whan hits are registered on 
vehicles wanted by the law errforcemcnt, that me Mexican authorities arc then requested to 
intercept the cars, Such a system, I hope, would provide for reciprocal cooperation by U S. 
authorities to intercept and return Mexican licensed vehicles which have been stolen in that 
country, or linked to other crimes. 

Baja California authorities have estimated that between 5 t 0G0 and 10,000 stolen cars trom 
Mexico wound up In the United States last year, and I believe it is important that our 
governments take whatever steps ace necessary to ensure that car thieves and other criminals do 
not find saw havens by crossing our international border. I am informed tbat there is a bilateral 
convention between the US and Mexico which sets forth procedures for the return of vehicles 
and aircraft which have been stolen from either country. This agreement could serve ea a 
foundation for additional hmantanal efforts which can be undertaken, to stop stolen vehicles and 
apprehend criminals before they manage to clear the U,S^Msxican border. 

Mr. Secretary, I fully realize that Implementing steps to resolve these matters will require 
additional personnel and equipment, which I am willing to support, The lack of adequate 
resources at the Calitonn>Mexico ports of entry by both VS. Customs and the Immigration end 
Naturalization Service has been a chronic problem. 

It also negatively impacts their enforcement operations, cross-border trade, and efficient 
operation of the ports of entry t according to Customs sources and others who are familiar with 
the operation of the pom. In mat regard, I call your attention to the following: 
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The smuggling of raarijtiana to Kicks, as measured by amounts seized a: the Otay 
Mesa end Tecate commercial cargo inspection tacilities increased by 155 percent 
in FY 2QQ0, fiem 14,376 Idles seized in FY 1999 to 3£ p 640 kilos confiscated m 
FY 2000. Hk number of marijuana seizures also increased from 32 to 59 during 
the same period. 

Although there are three truck x-ray machines at the Otay Mesa cargo tacLliry, the 
lack of sufficient personnel has restricted operation to no more than one machine 
at any tune, according to an official with the Notional Treasury Employees Union. 

The lack of sufficient Customs and TNS personnel prevents staffing of all the 
vehicle inspection lanes at San Ysjdro and Otay Mesa during peak periods which 
results in increased wait times for motorists and congestion at the ports of entry* 
in addition to jeopardizing the safety of inspection personnel and the public* 

Mr. Secretary, I appreciate your personal attention to the aforementioned issues regarding 
fte license plate leader system and Customs 1 © veraii resource needs on the Southwest Border. I 
look forward to your response. I firmly belfcve It is the responsibility of the federal Government 
to provide our enforcement agencies the tools they need to carry out their missions, and I pledge 
my support to do what i t necessary to ensure ihat such assistance is provided, 

If you need additional information please contact me or have your staff contact David 
Hantaan or Michael Schfier, of my Washington staff, at 202-224-6443, 



With warmest personal regards. 




Embassy of Mexico 
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The Honorable Juan Jose Bremer Martino 

Ambassador 

Embassy of Mexico 

1911 Pennsylvania Avenue, N,W. 

Washington, D,C 2QQW-3403 

Dear Mr. Ambassador; 

I am writing first of all, to convey my stacet* consul**** on your appointment a* 
Amb*sX T 3?lWtrfS«-i andto wisb you all the beat in represent your country s 
interests. 

Mexico is fortunate to have someone of your outstanding caliber in this mo* important 
oost. and S i w*l serve your country wim diatmetton. The United State. ar^Me»co 
ht ™ rionXo^ofTlrior^ eooper«i»mm»y area,, and I firmly befeve, aSerroeeung 
S^h S ^ Fox Ut Davos. tatata* during the World Econorme Forum, 
thai we will continue such cooperation. 

Infcatwgaid, I would Ul« to call your attention to an issue which 1 belie ve has tito 
potential to benefit both of ouremmtries wimrespectto the interdtctionofcr^s^d stolen 
vlhicles at the California-Mexico portsof entry. The matter in^lves lice nsc p ate r ead in s 
ntachines (LFRs) which the U.S. Customs has installed at tbe^rthbound 
loaches » the SaoYsidw.Otey Mesa and Calexico ports of entry. The machines were 
orTtfnally install ed only to provide information for possible criming invesngahons and to 
Ztl "officer safety whJ rvehicles enter the United States finnaMex.cn. At<bo southbound 
SS* Machines scan car, heading on. of the U.S. and inputs the d«e 
information data base,, including the National Crime Informauon s ^j^^* a f 
Deoaranent of Justice. If the machines register the license plate number of o vehicle tliathas 
hSoned stolen, or one that is Halted to other crimes, an alarm is mggred alemng Carton* 

end supervisors, that the vddete is heading towards the border. An avettge total of 
five to six such hits are registered per day at the tSree port* of entry. 

Unfortunately, because of a lack of resources, and 
have gone unheeded by Customs, and the vehicles n question have " 
border unimpeded into Mexico. At the San Ysidroport of entry ££££ 
s , close to theborder, makes it virtually impossible to intercept a vehicle before It leaves the 
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Mr, Ambassador, I am greatly concerned by this situation, as are U.S. law enforcement 
officials, Moreover, t am committed to doing everything I can to address the problem and to help 
achieve a positive resolution thai is beneficing to the United States and Mexico. It is important 
that a binational effort be launched to address mis problem became of the thousands of vehicles 
which are also stolen in Mexico and then end up in me United Stales. 

On mat point, 1 have requested Secretary of the Treasury, Paul H. O'Neill, to look imo 
these matters, and I have emphasized the Importance of our two nations working together to 
address these issuer I strongly believe that it Is Lethe best interest of the United States and 
Mexico to make every effort to intercept stolen vehicles and criminals who cross our 
international border in violation of the lews ofbotii our nations, 

Therefore, I respectfully request your assistance in reviewing these issues and providing 
your views on whether Mexico would be receptive to working with U< S, Customs on a procedure 
in which Mexican authorities would Intercept stolen vehicles when notified that they are 
approaching the Mexican vehicle inspection lanes. It is my hope that reciprocal procedures would 
be mmlementod so that U.S, authorities would similarly apprehend stolen vehicles and criminals 
who seek to enter the United States from Mexico, I am aware that a bilateral convention signed 
by the United States and Mexico on January 10, 1981 rcarnrmed the desire of our nations to 
continue to assist each other in recovering and returning vehicles and aircraft which have been 
stolen in each other's country. I believe mis agreement represents a good foundation on which 
additional binational cooperation can be undertaken to prevent stolen vehicles from entering our 
respective nations* 

The prosecution or extradition of criminal suspects who are apprehended would of 
course have to be addressed within the Legal framework of our respective nations and in 
accordance with existing binaiionaJ agreements. 

Mr. Ambassador* thank you for your cooperation in this matter. I look forward to your 
response, and remain ready to cooperate in every way possible, If you need additional 
information, please do not hesitate to contact me or have your staff Contact David Hantman or 
Michael Schifler of my Washington staff, at 202-224-3841 . 

With warmest personal regards. 



Smceiely yo ura^^ ^ 

Dianne Fefastein 
United States Senator 




cc: The Honorable Paul R O'NeiiL 
Secretary of the Treasury 
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SUBJECT: Customs Operations At The Sai Ymfro. Otay Mesa And Calexico, CA Ports Of Entry 

ABSTRACT: Expresses concern that the Customs openftoro at the San Ystfro, Otay Mesa and Catexto, CA, ports 
of entry are not fully utilising the automated license plate reader machlma (LPfta) Suggests that 
Cuetoms allocate sufficient resources to monitor the LPRs around the clock, and when hrts are 
registered on vehicles wanted by the (aw enforcement, the Mexican authorities be requested to 
Intercept the cars. Also express concern about the inadequate funding far Customs to efficiently 
operate the ports of entry and carry out their enforcement raaporjarbilities. 
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MEMORANDUM FOR SECRETARY O'NEILL 

THROUGH: John Duncan 

Assistant Secretary 

(Legislative Affairs and Public Liaison) 



FROM' 

SUBJECT: 

DATE: 

TIME: 

LOCATION! 

PARTICIPANTS: 

SUMMARY: 



Bill Fant 

Acting Deputy Assistant Secretary (Tax & Budget) 

Meeting with Centrists 

Wednesday, March 14, 2001 

4:00- 5 ;0Q PM 

Treasury 

Secretary O'Neii I 
John Duncan 



As you know, Congressional Centrists account For the critical swing vote in consideration of the 
President's budget and tax plan. Rather than reiterate the Administration position on the tax plan and 
fiscal policy T you should demonstrate to them that the hues of communication are open between 
Capital Hill and the Treasury, and listen to their ideas. However, it is not time to negotiate, 

'Hie Centrists probably will be particularly focused in three areas: 

- Triggers and alternatives. A press release describing a resolution introduced by Senators Bayh 
and Snowe is attached. 



• Irreducible debt 



Effect of the President's Budget on the Medicare Surplus 



ReEcase. Dale: MARCH 07, !00f 



NEWS FROM 
UNITED STATES SENATE 

Mitch 7, 1O01 

f I j Washington, D.C. - U.S. Sniilors CJympia Snpsvc. and Evan Bayh today introduced a bipartisan. bicsmCTT!] 
TesoSu-lion. in support of a "trigger'* mechanism thai will enable Congress to provide broad- based tax relief that is fiscally 
responsible and avoids a return 10 annual deficits. With a trigger mechanism in place, the first phase of £ lax cut woutd be 
implemented immediately and be irrevocabJe.. En future years, certain elements ofptused-in rax relief woidd be 
implemented as long as specified debt-reduction targets are mei. 

|2| Snowc and Bayh have been lending the Senate efforts to advance die trigger approach, as others ™ including 
Federal Reserve Chairman. Alan Greenspan - have endorsed The idea in jeeent momhi as a wny to ensure thai fiscal 
responsibility and debt reduction remain national prmfiiics. Eleven Seneiors of both patties \ Democrats and five 
Republicans) jomcd Snowc and Bayh llus morning, in support of the resolution. In addition, Representative E3!en Tauschct 
(D-CA) and Representative Arno Houghton (R-NY), leader? of the H«ue Ccnlrin Coalition, announced ihe group's 
support of the trigger resolution, 

13 j "A trigger wilJ provide a strong incentive tor Congress to act responsibly in the future allocation of ihe surplus, 
while aJso serving as a. 'backstop' should estimates prove too optimistic," said Snowc, a member of both the Senate Budgel 
Committee and the Senile Finance Committee. "The principles in our resolution provide firm footing on which 10 develop 
a. trigger mechanism be tax and spending policies are implemented. -1 

|4| ''Cur approach combines two important principals of fiscal conservatism. "BayVi said. "First p we believe in broads 
based tax. relief for aH Americans, Second, we are corermilled to balancing Ihe budget and avoiding public debt and 
deficits." 

[5] "By incorporating these principles Hi the upcoming Fiscal Year 2002 budget resolution, I hope we can help bridge 
the partisan divide and bring about a bipartisan agreement on tax and spending poiicaes, in the budget,' Snowc added. "Wc 
are here because we warn to make tax relief WORK - not only for, American families, but for the future economic health 
and well-being of the nation," 

[6] "Congress should approach (he federal budget the same way most. American families handle their own finances," 
Bayh said- 'Invest in priorities, save as much as possible for ihe future, and stay out of debt, The trigger turns a common 
sense principle into law -■ 'don'l spend it if you donK have it,'" 

[7] "With a J 5,6 mHion surplus projected by the Congressional Budget Office for the next ten yc^rs, we have an 
Obligation to be responsible stewards of that -surptusvso we can seize the opportunity to address pressing nation^ needs 
like buying down the debt, investing in education and health care, and passing meaningful tax relief." sued Snowc. "As the 
budge! lavs down a ten- year blueprint for spcndEng and laxes. we believe the time is now lo mcorporaJC a set of principles 
in the budget that can serve as a foundation for specific lcgtslalive mechan i sms in the tax bil I 

[8) Joining Snowc. and Bayh as cosponsors of the resolution are Senalors Tom Carper (D-DE}, Lincoln Chafoc (R- 
RJ) r Susan Collins (R-rdE), Diartne FeinBtein (D-CA}, Jim Jeffords (R-VT), Mary Lundrieu (f>LA), Arltn Specter £R- 
FA}, Debbie Stabenow (R-MI), end Robert Torrkelii (D-NJ). 

summary^ snAwe-ba yh tax cut -tricCer- resolution 

o The Snowe-Bayh "Ingger" resolution is a bipartisan, bicameral 
expression of support for a safety mechanism llm would 
address, the uncertainty inherent in long-term budget 
projections. 

o The trigger would link long-rcrm tai cuts and future spending 
to debt reduction targets in order to ensure that the 
publicly-held debt is paid down *nd on^budgct deFiciis arc 
prevented. 



o Under the trigger mechanism,, the phase-in of long-term tax and 
spending proposals would be linked to actual budgetary 



outcomes. For instance, a (rigger wauld outline specific 
IsgisMrtiue or automatic action to be taken if specified 
teveh ofputfhf de1« reduction mc not rested durtng the 
coming 10 years. 

o Enactment of a trigger wi IE not pteuenl Congress from pacing 
other legislation affecting the lever- of federal revenues or 
spending ihould future eeononw performance dictate such 
action, and it will not repeal any tux cut; or spending 
programs thai ha^e already been intplemettlcd. 

o The trigger reduces [he uncertainty of an irreYocablG decision 
over fin extended period of unie and force* the federal 
UP-vcrnmefrt lo pnacriEe fiscal responsibility. The trigger is 
one way to ensure thai the budget will rcmsin balanced, and 
[hat a premium is placed upon paying down the debt. 

O The general mechanics of the trigger are as fallows 

0 A* long as specified debt reduction target* are met, (he 
phase in of tax cuts continue be scheduled, 

0 Ifdebl reduction targets ire not met (due to inaccurate 
projections, for caamplcl the trigger would delay the 
implementation of tax and Spending proposals Until debt- 
reducsion effort? are back on schedule. 

O The trigger IvOuid NOT repeat or cancel any previously 
implemented portion of a taj cut or spending program — it 
would on ly app^ prospectively, 

0-Tbc trigger does NOT prevent Congress from cutting I axes Or 
tricrcasfng spending in order to address future economic 
circumstances. 



End Of [Xjcument 



July 10, 2001 

FBI "Phoenix" Memorandum 

Subject: Osama bin Laden Supporters Attending Civil Aviation 
Universities/College in state of Arizona 
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FEDERAL BUREAU OF INVESTIGATION 



Precedence: ROUTINE 
Tc: Counterterrorism 




(Pending) 

IZAKARIA MUSTAPHA SOUBRA; 
[IT -OTHER 1 



Synopsis: i^gT UBL 
aviation universities/ colleges^S 




supporters attending civil 
e State of Arizona. 
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Full Field Investigation Instituted: 04/17/2000 (NONUSPER) 

Details: (S) [The purpose of this communication is :o advise the 
sureau and New York of the possibility of a coordinated effort by 
USAMA BIN LADEN- (UBL) to send students to the United States tc 
attend civil aviation universities and colleges. Phoenioc has 
observed an inordinate number of individuals of investiqative 
interest who are attending or who- have attended civil aviation 
universities and colleges in the State of Arizona. The inordinate 
number of these inmvian^t-hp^n. m-, q ^. type of schools and 
r a t w a s ■ l^toHBMI^^^H^nk 




_^ m , ^^^^j^mll^mS^^^^^^ gives reason to 

believe that a coordinated effort is underway to establish a 
cadre of individuals who will one day be working in the civil 
aviation community around the world. These individuals jwill be 
a position in the future to conduct terror activity against: civ 
aviation targets. " 



(?) Phoenix believes that the FBI should accumulate a 
listing of civil aviation universities/colleges around the 
country. FBI field offices with these types of schools in their 
area should establish appropriate liaison: FBI HQ should discuss 
this matter with other elements of the U.S. intelligence 
community and task the community for anyiinf ormat ion that 
supports Phoenix's suspicions. FBIHQ should consider seeking the 
necessary authority to obtain visa information from the USDOS on 
individuals obtaining visas to attend these types of schools and 
notify the appropriate FBI field office when these individuals 
are scheduled to arrive in their area of responsibility. 

(-8") Phoenix has drawn the above conclusion from 
several Phoenix investigations to i nclude captioned inv estigation 
and th e following investigations : 
1 "^ tl " " a Saudi Arabian national an? 



Investigation of ZAKARIA MUSTAPHA SO UBRA 
initiated as the result of information provided by f 
source who has provided reliable information in the pa 
source rggorteddmjjjjic^ pril 2000 that . SOUBRA was a supporter of 
UBL and M J } \ \ J \\\\\ { , ,f |l i j 'H 1 Ji.., ct i, J jHBHHJ^ SOUBRA arrived in 
Arizona rrom London, England on lf?7?TO9^ri an F-l student visa 
to attend EMERY RIDDLE UNIVERSITY (ERU) , P.rescott, Arizona. ERU 
only teaches courses related to the field'.of aviation. SOUBRA is 
an Aeronautical Engineering student at ERU and has been taking 
courses in "international security" relating to a viatio n . SOUBRA, 
wi_thin weeks of his arriva l at Pre scot t, Arizona, ^| 

RH^supporting UBL, at Mosques 
has also organized anti United 
States and Israeli demonstrations in the area of ARIZONA STATE 
UNIVERSITY (ASU) , Tempe , Arizona. He has also established and 
organized an Islamic student association on the ERU campus • 
organizing the Muslim student population on the ERU campus. 



Phoenix has identified several associates of 
sRU who" arrived at the university around the same time 



From: Phoenix 
)7/lO/2Q01 



The Fatwa is jihad against the U.S. and British 
government, armies, interests, airports (emphasis added by FBI 
Phoenix) , and instructions and it has been given because of the 
U.S. and British aggression against Muslims and the Muslim land 
of Iraq. . . we . . .confirm that the only Islamic Fatwa against this 
explicit aggression is Jihad. "Therefore the message for the 
British governments or any other government of non-Muslim 
countries is to stay away from Iraq, Palestine, Pakistan, Arabia, 
etc... or face full scale war of Jihad which it is the 
responsibility and the duty of every Muslim around the world to 
participate in. . .We. . .call upon. . .Muslims around the world 
including. Muslims in the USA and in Britian to confront by all 
means whether verbally, financially, politically or militarily 
the U.S. and British aggression and do their Islamic duty in 
relieving the Iraqi people from the unjust sanctions." 

'^C t SOUBRA was interviewed by FBI Phoenix on 
04/07/2000 and 05/11/2000 • at his residence. On 04/07/2000, 
interviewing Agents observed photocopied photographs of UBL , IBN 
KHATTAB and wounded ChechnvantJir^ha^^^^^gJte^^^^^^^^^^^^aroQn\ 
wail. SOUBRA admitted to ^f^i^^^^^^^^iiSi^^^^^^KBSS^ 

in the State of Arizona. SOUBRA stated that he considers the 
United States Government and U.S. Military forces in the Gulf as 

"legitimate military targets of Islam." He also stated that the 

targeting of the U.S. Embassies in Africa was "legitimate." 

SOUBRA'.-denied having received any military training. However; 

Phoenix believes that SOUBRA. was being less than truthful in this 




seMet 




LEAD (s) : 
Set Lead 1: 

CQUNTERTERRORI SM 

AT WASHINGTON, DC 

[jf) The RFU/UBLU is requested to consider impl 
the suggested actions put forth by Phoenix at the beginni 
this communication. 

Set Lead 2: 

NEW YORK 

AT ■ NEW YORK , NEW YORK 
Read and Clear 

♦ 4 
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July 16, 2001. 

Department of Defense Report 

Re: United States engagement with the Taliban on Osama bin Laden. 
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U.S. Engagement with the Taliban on Usama Bin Laden 

DECAPTIONED 

Since the Taliban captured Kabul in 1996, the United 
States has consistently discussed with them peace, 
humanitarian assistance, drugs and human rights. However, 
we have made clear that Usama bin Laden (UBL) and terrorism 
is the preeminent issue between the U.S. and the Taliban. 

• These concerns over bin Ladin preceded the 1998 bombings. 

• For instance, Secretary Christopher wrote to the Taliban 
Foreign Minister in 1996 that. u we wish to work with you 
to expel all terrorists and those who support terrorism..." 

In our talks we have stressed that UBL has murdered 
Americans and continues to plan attacks against Americans 
and others and that we cannot ignore this threat . 

• Have also emphasized that the international community 
( shares this concern. In 1999 and in 2000, the UN 

Security Council passed resolutions demanding that UBL be 
expelled to a country where he can be brought to justice. 

• Have told the Taliban that the terrorist problem is not 
confined to bin Laden and that the Taliban must take 
steps to shut down all terrorist activities. 

• Have told them that the resolution of the bin Laden issue 
and steps to close the terrorist apparatus would enable 
us to discuss other issues in an improved atmosphere. 

• Conversely, have stressed that if this terrorism issue is 
not addressed, there can be no improvement in relations. 

These talks have been fruitless. The Taliban usually said 
that they want a solution but cannot comply with UNSCRs. 
Often the Taliban asked the U.S. to suggest a solution. 

• In October 1999, the Taliban suggested several 
"solutions" including a UBL trial by a panel of Islamic 
scholars or monitoring of UBL Afghanistan by OIC or UN. 

• Taliban consistently maintained that UBL's activities are 
restricted, despite all evidence to the contrary. 
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Often our discussions have been followed by Taliban 
declarations that no evidence exists against UBL and that 
he will not be expelled as demanded by the UN resolutions. 
Highlights of our talks with the Taliban follow. 

Pre-Embassy Bombings 

1996 

• On September 18 meeting with Taliban Deputy Foreign 
Affairs Advisor Jalil, Embassy Islamabad Poloff, drawing 
on points provided by the Department, urged the Taliban 
to make UBL unwelcome. Jalil replied that the Taliban do 
not support terrorism and would not provide refuge to bin 
Ladin. (96 Islamabad 8055). 

• On December 6, Embassy Islamabad DCM Holzman delivered a 
response on behalf of Secretary of State Christopher to 
Taliban acting Foreign Minister Ghaus's earlier letter. 
In this response, the U.S. expresses its wish to work 
with the Taliban to expel all terrorists from Afghan 
soil. The Taliban are told that harboring bin Laden and 
allowing him and his supporters to transit Afghan 
territory at will and to conduct uncontrolled activities 
greatly hurt prospects for Afghanistan rejoining the 
world community. SA A/S Raphel delivered the original 
letter from which Islamabad response was drawn to 
Taliban-designated UN representative Hamid Karzai on 
December 10. (96 State 254588) 

1997 

• In a January 16 meeting with Wakil Ahmed, then Political 
Adviser to Mullah Omar, Embassy Islamabad DCM Holzman 
proposed that a U.S. team visit militant training camps 
in easthern Afghanistan in late January. Ahmed replied 
that there is no problem with visiting the camps but he 
would check with Kandahar on the schedule. (97 Islamabad 
0481) 

• On January 20, Taliban Deputy Foreign Minister Jalil told 
Embassy Islamabad poloff that the Taliban supported the 
U.S. on counterterrorism and counternarcotics issues. He 
suggested that the U.S. postpone its visits to the camps 
until after Ramadan in mid- February . (97 Islamabad 0481) 
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• On January 21 SA Assistant Secretary Raphel told Taliban 
Political Advisor Wakil Ahmed that the Taliban have 
alienated the U.S. and the international community 
through their providing sanctuary to the UBL. (97 
Islamabad 698) 

• In a February 11 telephone call, Taliban Deputy Foreign 
Minister Jalil told poloff that the U.S. should postpone 
its proposed visits to the militant camps "a couple of 
weeks" because of heavy snows in Nangarhar and Khost. 
(97 Islamabad 1113) 

• On March 2 and 3, during a visit to Afghanistan, SA/PAB 
Deputy Director Camp was told by Taliban inner Shura 
member Ehsanullah Ehsan that expulsion of bin Laden was 
not a solution. At these meetings, U.S. officials 
reminded the Taliban that the U.S. was waiting for a 
Taliban response on the proposed U.S. visit to militant 
camps reportedly closed by the Taliban. (97 Islamabad 
1750) 

• In response to instructions from the Department, 
Islamabad Embassy DCM Holzman told Taliban Ambassador to 
Pakistan Mufti Afghani that the Taliban should 
immediately expel bin Laden from Taliban-controlled 
territory in light of his recent remarks threatening the 
U.S. Afghani promised a response from Kandahar. (97 
Islamabad 1745) 

• On April 1, Taliban Ambassador to Afghanistan Afghani 
told Islamabad Embassy DCM Holzman that the Taliban had 
rescinded their offer for the U.S. to visit militant 
training camps in Eastern Afghanistan. (97 Islamabad 
2668) 

• On December 8, two visiting Taliban ministers assured 
SA/PAB Director that UBL was being kept under 
restriction. (97 State 231842) 

1998 

• In February 21-25 meetings in Kabul with Taliban deputy. 
Foreign Minister Hagqani, Islamabad Embassy DCM Eastham 
emphasized that the U.S. wants to see Afghanistan fulfill 
its international obligations in a number of areas, 
including counterterrorism. (98 Islamabad 1489) 
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• In a March 2 meeting with Taliban Ambassador to Pakistan 
Dilawar, Embassy Islamabad DCM Eastham expressed U.S. 
concerns over bin Laden' s recent calls for attacks 
against U.S. targets and the reported presence of 
Egyptian militants in Taliban- control led territory. (-98 
Islamabad 1573) 

• In a March 3 meeting in New York, Taliban representative 
Abdul Mujahid told SA/PAB Director Malinowski that UBL 
was under restriction by the Taliban. (98 State 41115) 

• In separate meetings with a U.S. team visiting Kandahar, 
March 22-24, Kandahar governor Hasan and Taliban deputy 
Foreign Minister Jalil denied that UBL had recently 
issued a fatwa against the U.S. and that he is under 
Taliban control and would not be allowed to engage in 
anti-U.S. activities. (98 Islamabad 2258) 

• In a March 26 meeting with Taliban Deputy Foreign 
Minister Haqqani, Islamabad Embassy Charge Eastham 
underscored U.S. concerns about the recent fatwa issued 
by bin Laden against the U.S. Haqqani denied bin Laden' s 
involvement in the fatwa and assured that UBL was under 
Taliban restriction. Charge invited the Taliban to send 
a senior official to meet with U.S. UN Permrep Richardson 
during his visit to the region. (98 Islamabad 2291) 

• On April 17, Ambassador Bill Richardson visited 
Afghanistan to persuade the warring parties to agree to 
negotiations. (98 Islamabad 2990) 

Post Embassy Bombings 

« On August 22, SA/PAB Director spoke on the telephone with 

Mullah Omar in which Omar expressed interest in a 

confidential dialogue with the U.S. through our 

respective embassies in Islamabad. (98 State 154712) 

• On August 23, following the August 22 telephone 
conversation with Mullah Omar in which Omar indicated a 
willingness for dialogue, the Department instructed 
Embassy Islamabad to pass a formal message to the Taliban 
regarding the August 20 U.S. strikes against Khost, 
evidence against bin Laden, neutrality in the conflict, 
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and interest in a dialogue with the Taliban. (98 State 
154713) 

On August 23, Embassy Islamabad poloff delivered these 
points by telephone to Taliban Second Secretary Tayyab 
Husseini at the Taliban Islamabad Embassy. (98 Islamabad 
6359) 

On August 25, Embassy Islamabad delivered State 154713 
points in English and Pushtu to Taliban Islamabad embassy 
Charge Rahman Haqqani . Haqqani promises to send the text 
to Kandahar. (98 Islamabad 6425) 

On September 2, Taliban Second Secretary Husseini told 
Embassy Islamabad poloff by telephone that a Taliban' 
response to U.S. dialogue proposals was being delayed by 
current tensions between Kandahar and Tehran. (98 
Islamabad 6573) 

In September 13 discussion with new Taliban "Permrep" 
Mujahid, Islamabad Embassy DCM Eastham warned that the 
Taliban will be held directly responsible for any further 
terrorist acts- instigated by bin Laden. (98 Islamabad, 
6863) Mujahid urged patience. 

On October 3, SA/PAB Director delivered U.S. concern over 
UBL's presence in Afghanistan to close Mullah Omar aide 
Wakil Ahmed via telephone. (98 State 183868) 

October 11, 1998 Ambassador Milam met with Wakil Ahmed, 
close assistant to Mullah Omar. He told the Taliban that 
the longer they shelter bin Laden, the more they will be 
associated with his crimes. (98 Islamabad 7665) 

On October 21, U/S Pickering and A/S Inderfurth told 
Taliban representative Mujahid that the U.S. would hold 
the Taliban responsible for acts committed by UBL against 
the U.S. Mujahid said that expelling UBL would violate 
Taliban rules of hospitality. (98 State 213222) 

At a November 11 meeting with Ambassador Milam, Taliban 
representative Haqqani said that bin Ladin had to be 
tried by the Taliban, since Afghanistan had no 
extradition treaty. (98 Islamadad 8410} 
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• On November 28, Taliban senior spokesman Wakil Ahmed told 
U.S. Embassy Islamabad Charge that any attempt to expel 
bin Laden would result in the downfall of the Taliban. 
(98 Islamabad- 8803) 

• On December 14, Taliban Islamabad Embassy Charge told 
visiting SA Deputy Assistant Secretary Lanpher that UBL 
is under restriction and accused the U.S. of coercing 
suspects in the embassy bombings to admit to links to 
UBL. (98 Islamabad 9128) 

• On December 15, the Taliban-controlled Embassy in 
Islamabad sent a note to the U.S. Embassy in the name of 
Taliban Charge Haqqani . The letter maintained that UBL 
was restricted by the Taliban. (98 Islamabad 9134) 

• On December 28, SA/PAB Director Malinowski raised in 
strong terms with Taliban New York representative Mujahid 
recent public threats against Americans issued by bin 
Laden. On December 30, Mujahid told Malinowski that the 
response from Mullah Omar aid Wakil Ahmed was that UBL 
issued his threats at the press conference due to 
"pressure from journalists." He added that the Taliban's 
position that bin Laden was a guest who would not be 
expelled still held. (98 State 238275) 

1999 

.• Between February 3 and May 29, 1999, SA Assistant 
Secretary Inderfurth, S/CT coordinator Sheehan, and 

'• Ambassador Milam each meet once with Taliban Deputy 
Foreign Minister Mullah Jalil in Islamabad to urge the 
Taliban to turn over UBL. 

• On July 19 in Tashkent, Assistant Secretary of State for South 
Asian Affairs Karl Inderfurth told Taliban Information Minister. 
Muttaqi that the U.S. would be forced to take further actions if 
bin Laden is not brought to justice. Muttaqi showed no willingness 
to turn over bin Laden. (99 Tashkent 3036) 

• On October 25, Assistant Secretary Inderfurth met with Taliban 
representative Abdul Mujahid to hand over a letter from 
Undersecretary of State for Political Affairs Thomas Pickering 
replying to Mullah Omar's recent letter to the President. " . 
Inderfurth summarized the points of the letter: The U.S. was not 
opposed to Islam; bin Laden was in Afghanistan planning attacks on 
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the U.S. and elsewhere; the UN Security Council had unanimously 
passed a resolution calling on the Taliban to hand bin Laden over 
to a country where he could be brought to justice; we were ready to 
discuss this issue and had in fact raised it over 20 times with 
Taliban officials. Mujahid made' two proposals. The first was that 
the Taliban would confine UBL in Afghanistan under supervision of 
the OIC, NAM or the UN. Inderfurth rejected this proposal and 
noted that it did not meet UNSCR 1267's requirements. The second 
proposal was for a panel of Islamic scholars to decide UBL's 
future. One scholar would be from Afghanistan, one from Saudi 
Arabia, and one from a third country. Inderfurth noted that if 
this process took place, the U.S. hoped it would lead to 
extradition. The U.S. would not be bound by the panel's decision, 
however. The Security Council resolution would continue in place 
until UBL was brought to justice. 

2000 

• Assistant Secretary Inderfurth and S/CT Coordinator 
Sheehan discussed Taliban support for Usama bin Ladin 
with Taliban Director for Administration Muttagi at a 
January 20 meeting in . Islamabad. Muttaqi restated 
previous Taliban positions. {2000 Islamabad 567) 

• On May 27, in Islamabad, Undersecretary Pickering gave 
Taliban Deputy Foreign Minister Jalil a point -by-point 
outline of the information tying Usama bin Laden to the 
1998 embassy bombings (2000 Islamabad 2899) . The Taliban 
subsequently rejected this evidence. 

• Undersecretary Pickering told Taliban Deputy Foreign 
Minister Zahid on September 29 that the solution to the 
issue of Usama bin Laden is compliance with UNSCR 1267. 
There was no further response by the Taliban. (2000 State 
191767) 

• In October, Deputy Assistant Secretary Eastham met with 
Taliban Deputy Foreign Minister Jalil in Frankfurt, 
Germany. He reiterated our concerns on terrorism, 
described new sanctions resolution being moved, and said 
a positive resolution of the UBL problem would change the 
situation. No Taliban response. 

2001 
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On February 8, SA Deputy Secretary Eastham told Taliban 
representative Mujahid that, as a result of UNSCRs 1267 
and 1333, the Taliban must close their office. Mujahid 
delivered a letter from Taliban Foreign Minister 
Muttawakil that repeated Taliban assertions that no 
evidence regarding UBL's terrorist activities has been 
presented. (State 28054) 

On March 19, Taliban envoy Ramatullah Hashimi told SA/PAB 
Director that he brought "nothing new" to offer on 
complying with UNSCRs 1267 and 1333. (State 50411) 

On July 2, Taliban Deputy Foreign Minister Jalil told 
U.S. Ambassador to Pakistan Milam that UBL has not been 
convicted and that the Taliban still consider him 
innocent. (Islamabad 3702) 
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Bin Ladin Determined To Strike in US 



Clandestine, foreign government, and media reports indicate Bin Ladin 
since 1997 has wanted to conduct terrorist attacks in the US. Bin Ladin 
implied in US television interviews in 1997 and 1998 that his followers would 
lollow the example of World Trade Center bomber Ramzi Yousef and "bring 
the fighting to America." 

After US missile strikes on his base in Afghanistan in 1998, Bin Ladin 
to ld followers he want ed to retaliate in Washington, according to 
a ■■■■■■■HI service. 

An Egyptian Islamic Jihad (EIJ) operative told anflMBB service 
at the same time thai Bin Ladin was planning to exploit the operative's 
access to the US to mount a terrorist strike. 

The millennium plotting in Canada in 1999 may have been part of 
Bin Ladin 's first serious attempt to implement a terrorist strike in the 
US. Convicted plotter Ahmed Ressam has told the FBI that he conceived the 
idea to attack Los Angeles International Airport himself, but that Bin 
Ladin lieutenant Abu Zubaydah encouraged him and helped facilitate the 
operation. Ressam also said that in 1998 Abu Zubaydah was planning his 
own US attack. 

Ressam says Bin Ladin was aware of the Los Angeles operation. 

Although Bin Ladin has not succeeded, his attacks against the US 
Embassies in Kenya and Tanzania in 1998 demonstrate that he prepares 
operations years in advance and is not deterred by setbacks. Bin Ladin 
associates surveilled our Embassies in Nairobi and Dar es Salaam as early 
as 1 993, and some members of the Nairobi cell planning the bombings were 
arrested and deported in 1 997. 

Al-Qa'ida members— including some who are US citizens— have resided 
in or traveled to the US for years, and the group apparently maintains a 
support structure that could aid attacks. Two al-Qa'ida members found guilty 
in the conspiracy to bomb our Embassies in East Africa were US citizens, and a 
senior EIJ member lived in California in the mid-1990s. 

A clandestine source said in 1 998 that a Bin Ladin cell in New York 
was recruiting Muslim-American youth for attacks. 

We have not been able to corroborate some of the more sensational 
threat reporting, such as that from a ■■■■■■■■■ service in 
1998 saying that Bin Ladin wanted to hijack a US aircraft to gain the 
release of "Blind Shaykh" 'Umar 'Abd al-Rahman and other US-held 
extremists. 

continued 
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— Nevertheless, FBI information since that time indicates patterns of 
suspicious activity in this country consistent with preparations for 
hijackings or other types ol attacks, including recent surveillance of 
lederal buildings in New York. 

The FBI is conducting approximately 70 lull lield investigations 
throughout the US that it considers Bin Ladin-related. CIA and the 
FBI are investigating a call to our Embassy in the UAE in May saying 
that a group of Bin Ladin supporters was in the US planning attacks 
with explosives. 
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September 17, 2001 

ASSISTANT SECRETARY 



MEMORANDUM FOR SECRETARY O'NEILL 

FROM: MARK A. WEINBERGER 

ASSISTANT SECETARY {TAX POLICY) 

S OBJECT: Economic Stimul us - Process May Trump Substance 

1 am concerned that in an attempt to provide what the Administration believes is the "best" 
economic stimulus package to accelerate our economic recovery that we risk causing mot* 
national harm than good, I am also concerned that Chairman Thomas's efforts to rush ihrcugh a 
stimulus package by weeks end could have the same result. 

Should (he Administralioti propose a comprehensive expansive tax cut proposal, without 
bipartisan input and support, I believe we risk opening up partisan wounds and fighting in a time 
when that risk, perhaps above all, could be most devastating lo our national healing. 

Ptocc&s is often as important to successfully enacting policy prescriptions as the policies 
themselves, I believe that any large tax cut proposal that is not a product of consultation with 
Democratic leadership will begin to unravel (tie fragile trust and bipartisanship we are currently 
experiencing. No i ssuc this year has been more di vj si vc than raxes. 

Accordingly, 1 believe the President has a fundamental choice to make before turning towards 
the substance of any relief package Should the President lead by proposing his own new 
initiative to Congress and the American people or should he lead by convening appropriate 
Congressional leadership to craft a bipartisan economic package to be championed hy the 
President and Congressional leaders of both parties? I believe the second approach is not only 
more appropriate but will ultimately prove more successful 

If the latter approach is adopted, the President would look statemanly, the goodwill that 
transcends to other policy initiatives would likely continue and the result would be a product all 
policy leaders will ultimately selL 



September, 2001 

Memorandum From: Chris Smith 

To: Secretary of the Treasury, Paul O'Neill 

RE: Economic Policy Meeting 



MEMORANDUM FOR SECRETARY O'NEILL 

FROM: Chris Smith 

SUBJECT: (ireenspan. Rubin, Lindsey meeting with Congressional Leaders 

On Thursday afternoon, Congressional leaders met to discuss the current state of the 
economy and possible responses with Federal Reserve Chairman Alan Greenspan, 
Former Secretary Robert Rubin, and Larry Lindscy. Congressional participants included 
Speaker Hastert, House Minority Leader Gephardt, House Majority Leader Armey, 
Senate Majority Leader Daschle, and Senate Republican Leader Lott. A short overview 
and a more detailed report follow. 

Highlights 

• Greenspan essentially asked for a two- week delay on action on a stimulus package. 
He said he needed that time to sort out the temporary vs. long term impact of the 
event on the economy, and whether the primary weakness is on the consumer or 
business side of the economy. He generally questioned what the long term "net 
effect" of a stimulus would be. The only specific idea he said had been looking at 
way to treat more ''medium size" businesses as subchapter S corporations, to avoid 
double taxation of dividends. 

• Rubin agreed that it was too early to tell the exact nature of the impact- He said that 
beyond the short term simulative effect of increased spending, any other stimulus 
should be immediate, focus on the consumer side, and on those "who have the highest 
propensity to consume 1 *, and r 'low income people have a 100% propensity to 
consume,"' He cautioned in general about too much government intervention in the 
economy, esp. with the airlines. 

• Lindsey said the primary concern was the impact of the event on people's willingness 
to take risk. He disagreed about waiting before acting on a stimulus. He said we 
needed to act quickly and atlack "risk aversion" on the investment side directly, and 
said his preferred way is to lower the corporate income tax. 

• The Speaker said the group should reconvene again next w r eek. 

Detailed Report 

The Speaker asked the outside experts to give an assessment of the current situation: 
comment on particular impacted sectors; and suggest what Congress could do in 
response. 

Greenspan 

The Chairman began with an assessment of conditions prior to Sept. 11. He described 
the situation as an ^adjustment due to downward pressures from asset value deflation.** 
The economy was essentially "dead flat" since Christmas due to a decline in earnings, 
curtailment in capital expenditures, and inventory' reduction. While the business economy 
was being battered by this reduction in values, a "remarkable" consumer market, 
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or 
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especially in housing was offsetting this. He related housing to consumer spending by 
observing that a large increase in capital gains on homes were being realized due to 
turnover in the under S500K housing market, and these gains were somehow being 
translated into increased consumer spending. He admitted that he did not fully 
understand this phenomenon. He concluded that we were starting a slight upturn going 
into SepL 1 1 . 

The shock on Sept, 1 1 resulted in a pronounced contraction in consumer spending, 
especially in autos. There were also problems with systems for transfer of funds, which 
the Fed dealt with by entering into large swaps to provide the needed liquidity. That 
process has now essentially been reversed, and the Fed's balance sheet has returned to a 
normal position. He is now observing a significant positive Unification impact" in the 
markets (large than during the Gulf War). Conversely, there has been a significant 
disruption to operations dependent on "just in time" inventory, especially due to 
restrictions along the Canadian border He believed that it would take several weeks to 
determine the full impact of the shock for policy purposes. 

He questioned what the long term "net" impact would be of any short term "gross" 
stimulus, and pointed out that long term interest rates had already gone up. This would 
further hurt home sales now, and therefore consumption. If fiscal restraint disappears (by 
spending too much money on stimulus), then long term rates would go up even further 

When pressed by Gephardt, Greenspan asked the Leaders to hold off action for at least 2 
weeks. He said he needed that time to sort cut the temporary vs. long term impact of the 
event on the economy, He cited the fact that communications, air traffic, and the 
Canadian border crossings all essentially froze on Sept, ] 1 1 and needed time to rebound. 
He also wants to further analyze whether the primary weakness is on the consumer or 
business side of the economy. 

Interestingly, at the very end of the meeting, he offered that he had been looking at the 
idea of treating more "medium size" businesses (w hich he claimed had the most 
opportunity for expansion) as subchapter S corporations, as a novel way to avoid double 
taxation of dividends. This left the group somewhat intrigued. 

Rubin 

He noted that the impact of the event was being felt not only here, but also in economies 
around the world. Citibank data indicated that credit card sales have been off 
substantially since Sept. 1 1 + With respect to the airlines, he said that Congress was 
overreacting, because the industry had such problems going into the event, He urged 
them not to do a big bailout, and policy should be based on what the realistic long-term 
prospects were for the industry. (Lindsey said the industry was aiming to return to 80% 
of prior capacity by 2002 — a bit optimistic. ) For insurance, he said that the industry had 
the capacity to raise rates to compensate for losses, so there was not need for federal 
action. 



With respect to the question of stimulus, he believed that it was too early to tell what the 
longer-term implications were. He said that the expected increase in government 
spending would have at least a short-term stimulative impact. He suggested that the 
spending impact should be evaluated before taking any other stimulus action, [f further 
action is taken, it should be immediate, focus on the consumer side, and on those "who 
have the highest propensity to spend." He later added "low income people have a 100% 
propensity to consume. 11 Finally, he cautioned mem to avoid "nationalizing the 
economy: 7 

liiidsvv 

He believed the biggest impact of the event was on the willingness of people to take risk. 
Previously, this was abnormally high, e.g., people w illing to invest in Internet start-up 
companies that had no assets and no earnings, Now, there is an unwillingness to take any 
risk at all. He believed that this would take a long time to recover from. This is 
impacting the travel, restaurant, and hotel industries particularly hard, with business 
down by about hall The U.S. economy had gotten used to a very high level of efficiency 
in transportation and distribution ("just in time* 1 ), w r hich is essentially now stopped. 

Because of this, he disagreed on the ability to wait before taking action on stimulus. He 
believed that we needed to act quickly to attack the new risk aversion directly and restore 
confidence. This lead him to favor a temporary cut in the corporate tax rate as the most 
direct approach. (Rubin questioned the effect a cut in corporate rates would have on the 
consumer side, i.e., if there isn't any customer demand, then businesses still won't 
invest). 

Congressional Leaders 

Daschle asked about whether "investment" in infrastructure would act as a stimulus, and 
about redoing the tax cut to more "front-load" it and reduce the back-end cost. (Not 
surprisingly, these are the ideas being pushed by Senators Byrd, and Conrad, 
respectively). Greenspan poured cold water on the first suggestion (sec above), and 
Lindsey left door open a bit on the latter (speeding up the rate cuts and shortening the 
sunset), 

Lott raised concerns about waiting too long before acting on a stimulus, and then 
belatedly finding out that the economy was far worse than originally thought. In addition 
to support for the airlines, Armey raised the prospect of Looking at other issues in this 
context, such as TPA and energy legislation. (Rubin and Greenspan both endorsed action 
on TPA,) The main point Gephardt made was about the need to act together as a 
"national unity government" to get through the crisis (i.e., <4 we can't go back to our old 
ways"). The Speaker concluded the meeting by suggesting that the group reconvene next 
week. 



October 1,2001 

Defense Intelligence Agency Report 

Re: Political climate of Afghanistan; The Assassination of Ahmad Shah Masoud in 
relationship to the September 1 1 attacks. 
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• TEARLINE 

2. -W^BB^^H POLITICAL HISTORY Of AFGHANISTAN. BURIN-' 
SOVIET- AFGHAN WAR THF WEST PREFERRED TO MAINTAIN A POL 7 C 
OENIABIL1TY AND ALLOWED PAKISTAN TO HANDLE THE DAILY 
ADMINISTRATION OF THE WAR, CASH, AND ARMS DISTRIBUTION . IT WAS A 
TASK PAKISTAN CARRIED OUT WITH GREAT ENTHUSIASM AND THEY HELPED 
THEMSELVES TO A GENEROUS PORTION OF CASH AND ARMS . THE PAKISTAN 
GOVERNMENT ALSO HAD A HIDDEN AGENDA. SHOULD THE SOVIETS EVER LEAVL 
THEY WOULD HAVE TO CONTEND, WTTH SOMETHING THF. WEST DID NOT HAVE TO 
DEAL WITH. IT WAS STILL GOING TO BE IN PAKISTAN, WITH ALL TIDES 
AND CURRENTS OF REGIONAL PROBLEMS. UNLIKE THE WEST, THEY WERE 
CONCERNED WITH WHAT WOULD HAPPEN AFTER THE WAR TO ENSURE INFLUENCE 
OVER ANY GOVERNMENT THAT CAMS TO POWER IN AFGHANISTAN AFTER A 
SOVIET WITHDRAWAL PAKISTAN DECIDED TO DIRECTLY INFLUENCE THE 
OUTCOME. RATHER THAN ALLOW THE MOST GIFTED AFGHAN COMMANDERS AND 
PARTIES TO FLOURISH, WHO WOULD BE HARD TO CONTROL LATER, PAKISTAN 
PREFERRED TO GROOM THE INCOMPETENT ONES FOR THE ROLE OF FUTURE 
LEADERS OF AFGHANISTAN. BEING INCOMPETENT THEY WOULD BE TROLLY 
RELIANT ON PAKISTAN FOR SUPPORT. THE PRINCIPAL BENEFICIARY OF THIS 
POLICY WAS GULBADIN I (HEKMATYR) ) . HIS CREDENTIALS WERE THAT OF AN 
ANTI-WESTERN ISLAMIC FUNDAMENTALIST WHO REPORTEDLY BOASTED ABOUT 
THROWING ACID IN THE FACES OF WOMEN WHO DID NOT WEAR THE 
TRADI TIONAL ALL COVERING AFGHAN CKADO? AT KABUL UNIVERSITY . 
A. -HttSI^HH ARAB INTRODUCTION. IN TANDEM WTTH FAVORING THE 
INCOMPETENT HEKMATYR OVER MORE ENTERPRISING AND GIFTED COMMANDERS 
! SUCH AS THE AHMAD SHAH i IMA3SOUD} ) , THE TADJIK COMMANDER FROM 
NORTHERN AFGHANISTAN) , PAKISTAN ALSO ENCOURAGED, FACILITATED AND 
OFTEN ESCORTED ARABS FROM THE MIDDLE EAST INTO AFGHANISTAN. 
EVENTUALLY A SPECIAL FACILITY WAS CONSTRUCTED IN 2AHWA (CHA) , IS 
PAKTIA PROVINCE, WTTH PAKISTAN TNTER-SERVTCES INTELLIGENCE 
DIRECTORATE (ISI) FUNDING. THE LOCAL AFGHAN MUJAHIDEEN COMMANDER 
WAS JALALUDIN ( (HAQANIi ', . AS AN INFLUENTIAL TRIBAL LEADER FROM 
PAKTIA, HAQANT WAS ABLE TO NEGOTIATE THE USE OF THE LAND FROM THE 
JADRAN TRIBE HE B ELONGED TO . 

H. -te^T^^^BS] rHE C1VJI L WAR. IN THE WAKE OF THE SOVIET 
WITHDRAWAL TN 1989, CAME CIVIL WAR BETWEEN THE REMNANTS OF THE 
AFGHAN COMMUNIST GOVERNMENT AND AFGHAN MUJAHIOEEN GROUPS THAT WERE 
FORCED INTO AN UNHAPPY ALLIANCE, THIS PERIOD INVOLVED VERY 
CASUALTY HEAVY FIGHTI NG UNOER PAKISTAN TSJ, MOST NO TABLY TN 
ATTACKS ONJALALABAD 

C. -r^TT^^^HBtl ARABS IN AFGHANISTAN. "VISITORS" FROM THE MIDDLE 
EAST HAD BEEN IN EVIDENCE SINCE THE VERY EARLY PART OF THE SOVIET - 
AFGHAN WAR. HOWEVER, THEY LACKED NUMBERS, CONFIDENCE, EXPERIENCE, 
OR BONDING TIES SUFFICIENT TO GIVE THEM A SEPARATE IDENTITY FROM 
THEIR HOSTS, THIS WAS ALLOWED TO EVOLVE OVER A PERIOD OF TIKE, 
WHICH WAS EFFECTIVELY THE INCUBATION OF AL QAEDA. FOR THE FIRST 
TIME, LARGER NUMBERS OF ARABS WERE OBSERVED IN AFGHANISTAN DURJ NG 
THE SOVTET WITHDRAWAL. ONE OF THE KEY FEATURES OF THE PAKTTA 



(b)(2) 



(b)(2) 



(b)(2) 



(b)(2) 
(b)(2) 



(b)(2) 



BORDER PROVINCE, IN WHICH THEY WERE FIRST ESTABLISHED, WAS THAT IT 

HAD MO RUSSIANS. THE EARLY PHASE OF INVOLVEMENT WAS ABOUT 

PERCEPTIONS RATHER THAT! ACTIONS. AT THAT POINT THE ARAB VISITORS 

WERE L ARGELY LIN KED AND RELIANT ON HAQANI ' S MUJAHIDEBN IN PAKTIA. (W\(0\ 

D - -^4HB| TilE FAILURE OF HEKMATYR . WHEN KABUL t' IN ALLY FELL WW 

IT WAS AHMAD SHAH { (MASSOUDj ) WHO CAPTURED IT, NOT HEKMATYR, THE 

INCOMPETENT ZEALOT SAVORED 3Y PAKISTAN. PAKISTAN COULD NOT ACCEPT 

THIS RESULT AND THE FRAGILE AFGHAN COALITION GOVERNMENT BEGAN 

ANOTHER CIVIL WAR, WITH THE PAKISTAN STOOGE (HEKMATYR) BFING 

BACKED TO SEIZE TOTAL POWER. IN THE END PAKISTAN WAS PROVED RIGHT 

ABOUT ONLY CNE THING, HEKMATYR WAS INCOMPETENT. HE WAS NEVER ABLE 

TO WREST KABUL FROM MASSOUD, OESPTTE MASSIVE LOGISTICAL AND 

MATERIAL (INCLUDING MANPOWER) SUPPORT FROM PAKISTAN. AGAINST THIS 

FAILURE IT SHOULD BE NOTED THAT PAKISTAN HAS LOST EVERY WAR IT HAS 

EVES F OUGHT ■ 

3.-t^^^^^HB INTRODUCTION OF THE TALIBAN (LEBANON! ZATION) . (b)(2) 
AFTER YEARS OF FUTILE EFFORT, WHICH EFFECTIVELY SAW THE 
LEBANON 1 7.ATICN OF AFGHANISTAN, PAKISTAN FINALLY ABANDONED 
HEKMATYR. HOWEVER, NOT IN FAVOR OF A MORE RATIONAL POLICY, INSTEAD 
THEY SET ABOUT DOING THE SAME THING ALL OVER AGAIN. THEY CREATED 
ANOTHER FORCE THEY HOPED TO HAVE BETTER CONTROL OVER THAN 
HEKMATYR ' S RABBLE. IT WAS CALLED TALIBAN. THE ARABIC NAME "TALIB" 
BEING LITERALLY TRANSLATED AS "ASKER " OR "SEEKER". TALIBAN MEANING 
"THE SEEKERS", SIGNIFYING A STUDENT OF DIVINITY. THIS INSPIRED /u\/o\ 
TITLE HELPED CLO AK PAKISTAN'S HIDDEN AGENDA IN A NEW ISLAMIC COAT. WW 
A - -^^■■■i TO LEAD THE TALIBAN PAKISTAN CHOSE MULLAH MOHAMMAD 
((OMAR)), WHO WAS WILLING TO DO AS HE WAS TOLD. ACCORDING TO TALIBAN 
PROPAGANDA THE MULLAH WAS DIVINELY INSPIRED TO RID AFGHANISTAN OF THE 
TROUBLESOME WAR AND WARLORDS. AFGHANISTAN WAS BLIGHTED WITH BOTH, 
LARGELY DUE TO YEARS OF CIVIL WAR SPONSORED BY PAKISTAN AND RELIANT 
ON THE STOCKPILE OF ARMS PLUNDERED FROM A COVERT WESTERN ARMS 
PTPEI.TNE FROM THE OLD SOVIET-AFGHAN WAR DAYS. THE MULLAH EMERGED WITH 
A FULLY FUNCTIONING, FULLY ARMED CONVENTIONALLY EQUIPPED, FULLY 
TRAINED MILITARY FORCE PRONE TO LARGE SCALE CONVENTIONAL ACTIONS. 
OMAR'S EMERGENCE IS CREDITED TO PAKISTAN ISI ACTIONS. THE ISI 
PRESSURED KAQANT TO UNDERTAKE ACTION AGAINST MATUN 
^^^^^nBKZSMHKKSmiK PRINCIPAL TOWN IN KHOST, PAKTIA 
PROVIN CE) ■ fh\fn\ 
B- -r^^HIH TALI3AN PREVAIL. WITH HAQANJ'S POORLY TRAINED WW 
PEASANT MUJAHIDEEN THERE WAS BOTH GREAT LOSS OF AFGHAN LIFE AND 
REPEATED FAILURE. IN THE WAKE OF THE SOVIET WITHDRAWAL, ISI ALSO 
ORCHESTRATED AND DIRECTED THE SAME FAILED STRATEGIES AGAINST 
JALAIA8AD, WITH EVEN HEAVIER AFGHAN CASUALTIES. THE REPEATED 
PRONOUNCED PATTERN UNDER ISI DIRECTION HAS BEEN TO IGNORE THE 
POORLY TRAINED GUERRILLA NATURE OF THE AFGHAN MUJAHIDBEN AND PRESS 
THEM TO CONDUCT CONVENTIONAL-STYLE ENGAGEMENT, THE SAME STYLE THAT 
TALIBAN ARE CREDITED WITH LEARNING FROM THE KORAK. AS A RESULT OF 
THESE ACTIONS, THE FULLY SUPPORTED (BY PAKISTAN) TAI.TBAN PRF.VATLF.O 
OVER T HE UNSUPPOR TED LEGITIMATE GOVERNMENT OF AFGHANISTAN. 

4 THE! ENEMY AS 'IALI BAN . THE TALIBAN IS ESSENT IALLY WW 

IMPORTANT TO Al, QAEDA BUT IS NOT A NATURAL AFGHAN PHENOMENON. 

WHILE IT HAS SWAY OVER 90 PERCENT OF AFGHANISTAN, IT DOSS NOT HAVE 

90 PERCENT OF THE POPULAR SUPPORT. AS SUCH ITS HOOTS ARE NOT THAT 

DEEP AND NEED NOT REPRESENT THE FUTURE OF AFGHANISTAN. EX.PI.OTTTNG 

THE DIFFERENCES BETWEEN AL QAEDA AND TALIBAN CAN BE MADE TC WORK 
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AUGUS T AL QASOA . 

-> ■ '^■■■Hi INTRODUCTION OF THE TALIBAN. THE TALIBAN IS NOT ( D )(^) 

SYNONYMOUS WITH AFGHANISTAN. IT WAS CREATED, IMPOSED AND 
RECOGNIZED BY PAKISTAN IN PURSUIT OF ITS OWN INTERESTS. PLAYING 
THE SLAMTC FUNDAMENTALIST CARD AS A MEANS OF SECURING CONTROL 
OVER A COMPLIANT PROXY REGIME IN NEIGHBORING AFGHANISTAN HAS 
SERIOUSLY BACKFIRED. PAKISTAN HAS ALSO LOST CONTROL OF THE 
TALIBAN, WHO ARE PROVING TO BE BOTH 'JNPREDI CTABLE AND UNGRATEFUL. 
UNDER THE SHADE OF THE TALIBAN UMBRELLA THE BIN LADEN BRAND OF 
EXTREM ISM HAS BE EN ABLE TO GROW UNMOLESTED INSIDE AFGHANISTAN. (b)(2) 



TALIBAN WEAKNESSES. WESTERN POLICY STB1VES TO 
FIND A UNITY OF ORDER IN AFGHANISTAN; HOWEVER, THE PREVAILING 
TREND IS A UNITY OF CHAOS. USED TO ORDER WESTERNERS SEE CHAOS AS 
FAILURE. IT IS AN ALTERNATE SYSTEM ALIEN TO WESTERN THOUGHT, BUT 
DOES MOT MEAN IT CANNOT WORK. AS SUCH IN THE MARTIAL ARENA CHAOS, 
ITS CREATION AND EXPLOITATION SHOULD 3E PART OF ALLIED STRATEGY. 
IN ADDITION, THE MEDIA ARE WIDELY DESCRIBING THE TALIBAN REGIME AS 
UNPREDICTABLE. IT IS, BUT ONLY TO THOSE WHO DO NOT UNDERSTAND IT. 
SEEN FROM THE TALIBAN'S VIEW, THEIR DECISION MAKING PROC2SS IS 
PREDIC TABLE - /h\/o\ 
''■-t#HKK^MB THF, WIDE DIVIDE. THERE IS A LARGE DIVIDE; BETWEEN WvO 
WESTERN AND AFGHAN PERCEPTIONS, ATTITUDES AND METHODS. 
UNDERSTANDING THEM MATTERS. VS IS ALSO IMPORTANT TO REALIZE THbiRE 
ARE FO UR VERY D- FFERENT AGENDAS AT ISSUE. 

A. -f-Cr^HHBH3 UNITED FRONT. ALSO KNOWN AS THE NORTHERN (b)(2) 
ALLIANCE, IT SUPPORTS AN INDEPENDENT AFGHAN STATE, ISLAMIC IN NATURE 
AND BASED ON AFGHAN IDEALS. HOWEVER, THE CONFLICT HAS FAS MORE TO 
DO WITH DEE? ETHNIC AND CULTURAL DIVIDES BETWEEN THE PRINCIPAL 
GROUPS THAN DIFFERENCES OF OPINION ON ISLAMIC INTERPRETATIONS . 
THESE ARE THE CRACKS THAT PAKISTAN SUCCESSFULLY EXPLOITED IN 
CREATING THE TALIBAN. ON THE GROUND THE WAR BETWEEN UNITED FRONT 
AND TALIBAN IS NOT A WAR ABOUT INTERPRETATIONS OF ISLAM. IT IS 
ABOUT ETHNIC DIFFERENCES AND HISTORICAL ROOTS. THE TADJIKS OF THE 
NORTH ARE OUTNUMBERED BY THE PUSHTOONS. WHILE THE WEST SEES 
AFGHANISTAN AS A SINGULAR NATION FEW AFGHANS HAVE ANY REAL GRASP 
OF THIS CONCEPT. TO MOST OF THE PUSHTOONS, THE TADJIKS ABE SIMPLY 
UNTRUSTWORTHY NORTHERNERS UNABLE TO SPEAK PUSHTU. THE UNITED 
FRONTS AREA OF CONTROL HAS GRADUALLY BEEN ERODED BECAUSE THEY ARE 
OUTNUM BERED AND P OORLY SUPPORTED. (b)(2) 



J TALIBAN AGENDA. THE TALIBAN AGENDA IS THE 

COMPLETE CONTROL OF AFGHANISTAN, USING . WHATEVER MF.ANS NF.CESSARY TO 
ACHIEVE THIS GOAL. THIS IS PRINCIPALLY RELIANT ON LOGISTIC AND 
MATERIAL SUPPORT FROM PAKISTAN. IT HAD BEEN CREATED BY PAKISTAN 
EXPLOITING POWERLESS AFGHAN FUNDAMENTALIST INDIVIDUALS AND 
FACTIONS BY DANGLING IN FRONT OF THEM THE PROMISE OF AN ISLAMIC 
STATE MOLDED TO THEIR DESIGN SPECIFICATIONS. THIS, AND CASH, 
ENCOURAGED ENOUGH RECRUITS TO CLOAK THE TALIBAN WITH SEEMINGLY 
IMPECC ABLE ISLAM IC CREDENTIALS. 

C. -t^-^^^^B THS AFGHANI STYLE OF ISLAM. THE FUNDAMENTALIST (b)(2) 

HABITS THE TALIBAN ESPOUSED ARE LARGELY ALIEN TO THE MAJORITY OF 

AFGHANS WHO TRADITIONALLY PRACTICED A FAIRLY RELAXED 

INTERPRETATION OF ISLAM. AFGHANI PRACTITIONERS OF ISLAM ENJOYED 

MUSIC, DANCING, RADIO, AND SPORTS. THE DEGREES OF PRACTICING 

MUSLIMS NATURALLY VARIED BETWEEN URBAN AND RURAL DWELLERS WITH 

WOMEN AT KABUL UNIVERSITY AND A MORE RIGID USE OF PURDAH IN THE 
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REMOTE R COUNTRYS IDE . 

D- "^-iflMIBH THE PROMISE OF THE TALIBAN. THE ATTRACTION TO THE 
TALIBAN AMONG THE ALMOST DESTITUTE AFGHAN POPULATION WAS LESS IS) 
ITS ISLAMIC CREDENTIALS THAN ITS PROMISE Or AN ALTERNATIVE TO A 
?ROTRACTED WAR- IT WAS AT THE TIME A CONFLICT THAT HAD FAR 
EXCEEDED ITS POPULAR LIFE SPAN BUT WAS BEING ARTIFICIALLY 
PROLONGED BY OUTSIDE SPONSORS IN PURSUIT OF THEIR OWN AGEKDA. 
HOWEVER, WHILE STILL HEAVILY RELIANT ON PAKISTAN SUPPORT, THE 
TALIBAN HAS NOW REMAINED IN POWER LONG ENOUGH TO DEVELOP AW 
INDEPENDENT MOMENTUM AND AUTONOMY NEVER ENVISIONED BY THEIR 
CPEATORS. THIS MAKES IT INCREASINGLY DIFFICULT FOP. PAKISTAN TO 
MAINTAIN THE RIGID CONTROL THEY HAD IN MIND. THE TALIBAN CREATED, 
IMPOSED AND RECOGNIZED BY PAKISTAN PROVED UNPREDICTABLE AND 
UNGRAT EFUL. 

H - -^M^HH OSAMA BIN LAD IN ' S AL QAEDA. THE AL QAEDA AGENDA 
IN AFGHANISTAN DIFFERS SIGNIFICANTLY FROM THAT OF THE TALIBAN. 
THEY ARE NOT ABOUT CREATING AN INDEPENDENT AFGHAN ISLAMIC STATE. 
LONG TERM THERE CAN BE NO ROOM FOR TALIBAN TN TitFIR AMBITIONS . 
HAVING BEING ARTIFICIALLY INTRODUCED TO THE REGION AND ENCOURAGED 
IN THEIR AM3ITI0NS SO FAR THEY HAVE GROWN IN CONFIDENCE AND 
STATURE. TALIBAN ACCEPTANCE AND APPROVAL OF FUNDAMENTALIST NON- 
AFGHANS AS PART OF TKETR FIGHTING FORCE WERE MERELY AN EXTENSION OF 
PAKISTANI POLICY DURING THE SOVIET-AFGHAN WAR. IT IS VERY 
IMPORTANT TO REALIZE THAT MEMBERS OF 03b BRIGADE MIGHT SERVE WITH 
TALIBAN FORCES, BUT THEY ARE NOT TN ANY WESTERN SENSE INTEGRATED. 
THEY REMAIN RATHER LIKE AN INTERNATIONAL BRIGADE, DIFFERENT IN 
LANGUAGE, HABIT AND IN THE INTERPRETATION OF ISLAM. ADDITIONALLY, 
THEIR VISION OF T HE FUTURE OF AFGHANISTAN DIFFERS. 

9. -f— '■^^^H PAKISTAN AGENDA. PAKISTAN'S GOALS ARE SIMPLE, THE 
CONTINUANCE OF THE POLICY THEY HAVE ALWAYS DEMONSTRATED REGARDING 
AFGHANISTAN . IT IS FAILING WITH THE TALIBAN AND IT CANNOT SUCCEED 
UNDER ANY AFGHAN GOVERNMENT CONTROLLED BY AL QAEDA. THE 

RE PERCUSS IONS FROM PAKISTAN'S ATTEMPT TO MANIPULATE THE ISLAMIC 
CARD IS ONLY JUST SURFACING. IN ISLAMABAD THEY HAVE TRIED TO 
IGNORE OR SURY THE EVIDENCE FOR SOME TIME, IT MUST BE A DEEPLY 
TROUBLING PERIOD FOR GENERAL ( (MUSHARRAF) ) IN PAKISTAN, WHO TS 
ASKED TO HELP HUNT DOWN THE CULPRITS THAT HE HELPED TO ESTABLISH 
AND SUPPORTED. NOT TO SUPPORT THE U.S. INVITES TROUBLE AND TO 
ASSIST THE U.S. TO THEIR AIMS ALSO PRESENTS PROBLEMS TO PAKISTAN. 
THE QUANDARY LEAVES TBE PAKISTANIS CONFUSED AS TO HOW THEY MIGHT 
BF ABSOLVED WITHOUT PERMANENTLY SHATTERING THEIR REGIONAL 
ASPIRAT IONS OR TH EIR GOVERNMENT. 

10. -~~WK^^B2 ™ F - TALIBAN HAD LITTLE TTMF. TO THINK THROUGH 
WHAT THE PRICE OF AL QAEDA SUPPORT MIGHT MEAN IN THE LONG TERM. 
THE TALIBAN WAS FOCUSED ON THE DESTRUCTION OF THE UNITED J'RONT AND 
OTHER OPPOSITION FACTIONS. HOWEVER, DEMANDS TO DELIVER BIN LADEN 
MAY HAVE ALREADY BROUGHT ABOUT THE REALISATION THAT THE TALIBAN 
ARE NO LONGER IN h POSITION TO DEMAND ANYTHING OF AL QASDA . 
INTRIGUE AND PARANOIA ARE, AFGHAN HABITS, AND WELL WORTH 
EXPLOIT ING ■ 

11. ^■■HH DEATH OF AHMAD SHAH [ (MASSOUD) ) . AHMAD SHAH, 
t (MASSOUD) ) WAS VERY UNASSUMING AND SOFTLY SPOKEN J IN FARSI, 
PUSflTO, URDU AMD FRENCH) . HE WAS THE CHIEF RIVAL OF TALIBAN AND 
THE CHIEF THORN IN AL QAEDA ' K AMBITIONS AS WELL. MASSOOD'S DEATH 
SERVED BOTH TALIBAN AND AL QAEDA. UNLIKE THE TWIN TRADE TOWERS THE 



(b)(2) 



(b)(2) 



(b)(2) 



(b)(2) 



(b)(2) 
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MURDER OF MASSOUD flAS A NO-LOSE SCENARIO FOR AL QASDA. GENERAL 
MOHAMMAD ( ( FAHIM) J IS RECORDED A3 THE NEW COMMANDER OF MASSOUD' S 
UNITED FRONT, WHET HER HE CAN KEEP TT UNITED REMAINS TO BE SEEN. 
12 . -^^■■H HUMANITARIAN AID. SELECTIVE ALLIED HUMANITARIAN 
All;, STRICTLY MONITORED AND BEYOND TALIBAN CONTROL, WOULD REAP 
ENORMOUS BENEFITS IN THE ERADICATION OF AL QAEDA INSIDE 
AFGHANISTAN. JUST BOMBS, NO MATTER HOW SURGICAL THE STRIKE, CONVEYS 
TO THE AFGHAN MIND NO DISTINCTION BETWEEN THE AFGHAN AND THE 
ENEMY. AND YET ANY LONG LASTING RESOLUTION IS RELIANT ON ENSURING 
THAT DISTINCTION IS MADE, UNDERSTOOD AND APPRECIATED NOT ONLY BY 
THE ALLIES hVV BY LOCAL POPULATIONS TO WHICH THE ENEMY 
PARAS ITrCALLY ATTACH THEMSELVES. 



(b)(1) (b)(2) 




END OF MESSAGE 
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THE SITUATION IN AFGHANISTAN. IN ANY JOINT STRATEGY THERE TS A 
NEED FOR THOSE WHO, BY VIRTUE OF PAST EXPERIENCE, MIGHT O^FER 
ALTERNATE INTERPRETATIONS, PERSPECTIVES AND INSIGHTS NOT BASED ON 
REMOTE STUDY OR SPECULATIVE ASSUMPTIONS. IT IS IMPERATIVE TO 
DERIVE THIS INFORMATION FROM HUMAN RESOURCES, (WHERE THE WESTERN 
NATIONS ARE WEAKEST) WHO NOT ONLY KNOW WHERE KABUL, KANDAHAR, 
KHOST AND KHAGA WAGA MIGHT 3E ON A MAP BUT ALSO KNOW WHAT THEY 
SMELL LIKE WHEN YOU GET THERE. THE GRAVEST APPREHENSION AT THIS 
POINT 13 THE LACK OF CLEAR DISTINCTION, OR UNDERSTANDING BETWEEN 
AFGHANS , UNITED FRONT (SYNONYMOUS TO THE NORTHERN ALLIANCE) 
TALIBAN, AMD OSAMA BIN LADIN'S AI. QAEDA ■ I 



(b)(1) 



| SEARCH FOR THE ENEMY. TO PLACETHEINroRMATION^ (b)(2) 

INTO CONTEXT, THE REMARKS ARE BASED ON THE PRINCIPLE THAT THE 
DEBATE I? ABOUT A WAR RATHER THAN A SINGLE OR MULTIPLE STRIKE 
RESOLUTION. IF THIS IS SO AND THE PRESENT FOCUS IS ON RECOGNIZING 
"Hi, ENEMY AND SEARCHING FOR THE ENEMY'S CENTER OF GRAVITV, THE 
MOST SERTOOS DANGER LIES IN USING WESTFRN POINTS OF RBFERF.NCF AND 
NOT THE ENEMIES'. IF THE WEST RELIES ON USING ITS POINTS OF 
REFERENCE, THEN THE BALANCE OF RESOURCES WILL BE GIVEN OVER TO 
SEARCHING FOR WHAT WESTERNERS MOST EASILY RECOGNIZE. IN THT.9 THE 
C3VIOUS CHOICE IS NATION STATE INVOLVEMENT. IT OFFERS WESTERNERS 
FIXED TARGETS THAT CAN BE EASILY ENGAGED IN THE MANNER WE ARE BEST 
SUITED TORANDMOST COMFORTABLE WITH. 

B - "* 6 ' 4 ^BHi™ WHILE NATION STATES MAY HAVE SOME INVOLVEMENT, WW 

AND THEIR FINGER PRINTS APPEAR TO BE IN EVIDENCE, THEY ARE NOT, IN 

THIS INSTANCE, THE PRIME ENEMY. THIS WAR HAS BEEN A LONG TIME IN 

INCUBATION AND NOW HATCHED IS NOT THE WAR BETWEEN NATION" STATES WE 

ARE FAMILIAR WITH. IT IS A WAR FOUGHT ON TWO FRONTS : ONE AGAINST 

MATERIAL ASSETS AND THE OTHER IN THE MINDS OF MEN. WEIILE THE 

REDUCTION OF MATERIAL ASSETS AND RESOURCES MUST PLAv A PART IN Tf-r 

WAR CONCENTRATING ON THEM ALONE CANNOT DELIVER LONG TERM SECURITY 

IF THE CONCENTRATION OF EFFORT TS UPON THE MATERIAL FRONT IT 

MISSES A VITAL POINT. IT IS THE MOST VISIBLE, NOT THE MOST 

IMPORTANT. IT MEANS THE ENEMY WILL HAVE SUCCESSFULLY DRAWN WESTERN 

PLANNI NG AND POL ICY AWAY FROM WHERE IT SHOULD BE STRONGEST. (b)(2) 

3 - -fr^^HllilH Tfls MINDS OF MEN FRONT. ULTIMATEL V ^HIS IS THE 

LARGEST FRONT, THE HARDEST TO FIGHT, AND THE HARDEST TO WIN. IT IS 

ALSO THE FTRST ONE TO ENGAGE. THE TARGET RESIDES IN THE SECRET 

POWER OF NAMES . IF WESTERNERS CAN ENGAGE (KILL) IT, THEN THEY HAV^ 

SCORED THE FIRS'? VICTORY. ENGAGING THE POWER OF NAMES R-'QurpES 

NOTHING BUT AN IDEA TO ACHIEVE IT. HOWEVER, WORSE THAN UNDERRATING 

THE SIGNIFICANCE, WESTERNERS OFTEN TAKE NO NOTICE IT. YET A NAM^ 

HAS POWER AND INFLUENCE OVER THE FOOT SOLDIERS OF BOTH SIDES IV 

THF POWER OP NAMES CAN ADO STRENGTH IT CAN ALSO TAKE STRENGTH 

AWAY. TAKTNG AWAY THAT STRENGTH FROM THE ENEMY IS A POSITIVE STEP 

TOWARDS A VICTORY, AND AN EXPLOITABLE WEAKNESS IN THE MINDS OF Al 

QAEDA MEMBERS . 

A. -^'■■■H TAKING POWER OF NAMES FROM AL QAEDA. IN THE MINDS ( b H 2 ) 
OF THE AL QAEDA, TH3Y HAD STOLEN THE POWER BESTOWED ON THE UNITED 
STATES, THEIR PRIMARY ENEMY, BY REPLACING IT WITH A NAME OF THEIR 
CHOICE, THE GREAT SATAN. BUT THE CHOICE IS A CONSIDERED ONE. IT ' 
DOES NOT REDUCE THE FOE TO A PAPER TIGER OF NO CONSEQUENCE IT 
RECOGNIZES THE ENEMY IS STILL POTENT AND THEREFORE DANGEROUS 



AFFF.CTTNG HOW THEY BEHAVE AROUND IT. EXPLOITING THE PSYCHOLOGICAL 
ADVANTAGE OF THE CONNOTATION Of GREEN BERET, SCREAMING EAGLE, RED 
WEAKEN TKE PSYCHOLOGICAL ADVANTAGE. THERE ARE DANGERS IN HUMOROUS 
CH OICES. 

E. T^i-^K^^M NAMING THE ENEMY. IN SELECTING A NAME FOR THE \ U J\^J 

ENEMY , IT IS ADVISABLE TO CONSIDER WHETHER THEIR NATURE AND HABITS 

ARE THOSE OF A COLLECTIVE FORCE RATHER THAN THOSE OF AN 

INDIVIDUAL. THE WESTERN PUBLIC WILL NOT CARE WHAT THE TITLE OF THE 

ENEMY IS, WHY PR OMOTE AL QAEDA'S PREFERRED CHOICE? (b)(2) 

C. «@HHHHD MEASURES TO 3E TAKEN. SEEK AN ALTERNATIVE NAME V A ' 

FOR THE ENEMY AND TAKE AWAY AL QAEDA'S CHOICE OF NAMES . GREAT CARE 

SHOULD BE TAKEN IN SEEKING AN ALTERNATIVE AND AVOID ANY NEGATIVE 

ISLAMIC STEREOTYPING. WHATEVER THE WIDER TITLE, IT IS PREFERABLE 

TO THE COLT OF PERSONALITY FOSTERED B if PROMOTING AN INDIVIDUAL 

SUCH AS OSAMA BIN LADEN. IT WILL CERTAINLY BEGIN TO AG T TATS AL 

QAEDA IF WESTERNERS DO NOT GRANT THEM THE LEGITIMACY OF USING 

THEIR PREFERRED CHOICE OF NAME. IT IS A SMALL STEP IN EXPLOITING 

THE PSYCHOLOGICAL WEAKNESSES , WHICH SHOULD BE A FOCUS OF A JOINT 

WESTERN STRATEGY. (U\(o\ 

4 - -t^T^^^^Hl EXPLOITATION OF AL QAEDA'S FORCE. AL QAEDA LACKS W\ Z ) 

THE CONVENTIONAL MATERIALS , RESOURCES AND TECHNOLOGY WE EXPECT AND 

SEEK TO EXPLOIT. THEIR FORCE MAY BE WIDELY DISPERSED, WELL 

DISGUISED AND CAPABLE OF DELIVERING BLOWS OUT OF ALL PROPORTION TO 

ITS SIZE. HOWEVER, NOT TO LOSE SIGHT OF WHERE THE ANSWERS LIE AND 

FOR ALL ITS DIFFERENCES, AL QAEDA'S FORCES CANNOT ESCAPE BEING THE 

SAME AS ALL MILITARY FORCES IN TWO RECOGNIZABLE WAYS: THEY ARE 

HUMAN AND THEY MAKE MISTAKES . THERE HAVE MADE AT LEAST THREE 

RECOGN IZABLE AND SIGNIFICANT MISTAKES SO FAR. 

A. -HrffliHHH FIRST, MEMBERS OF AL QAEDA IN AFGHANISTAN ARE \°>\^) 
UNABLE TO AVOID GATHERING IN SUFFICIENT NUMBERS TO PRESENT A 
TARGET THAT IS RECOGNIZABLE AND WORTHY OF OUR TECHNOLOGICAL 
ADVANTAGES. EXTENSIVE HUMAN RESOURCES ARE REQUIRED ON THE GROUND TO 
IMPROVE TARGET ACQUISITION AND MAXIMIZE THE IMPACT OF A STRIKE. 
THIS FAVORS DEPLOYMENT OF SUITABLE SPECIAL FORCES (SF), PREFERABLY 
AS THE INTERFACE WITH LOCAL RESISTANCE FORCES, TAKING INTO 
ACCOUNT THAT DEAD OR CAPTURED SF 1H AL QAEDA HANDS REPRESENTS A 
DISPROPORTICNAL ADVANTAGE OVER WESTERN LOSS. IN THE CASE OF AL 
QAEDA THEIR HUMAN ARMOR CRACKS CAN BE EXPLOITED AS PART OF A JOINT 
"MINDS OF MEN " STRATEGY TO ERODE AND DISMANTLE THEM. PROPERLY 
APPLIE D IT COULD MAKE THEIR LIFE IW AFGHANISTAN UNTENA3LE. (b)(2) 



^-^■ESISffl SECOND, THE STRENGTH OF THE ENEMY IS NOT IN THE 
MATERIAL RESOURCES 3CT IN ITS HUMAN RESOURCES. TO ENGAGE AL QAEDA, 
THE WEST MUST LOOK FOR DEFECTS TN AL QAEDA'S HUMAN ARMOR. THIS 
H-JMAN ARMOR DISPLAYS PRONOUNCED HUMAN WEAKNESSES. THE CHIEF CRACK 
STEMS FROM THE VERY SAME LIMITED IDEOLOGICAL PERSPECTIVE IT 
DEPENDS ON IN ORDER TO PRODUCE THE FOOT SOLD I ? MEEDS 
RESULT, ON BOTH A COLLECTIVE AND INDIVIDUAL BASIS, AL QAEDA 
REGARDS ITSELF AN ELITE FORCE SUPERIOR TO OTHERS. THE EXPLOITABLE 
WEAKNESS IS AL QAEDA'S INABILITY TO INTEGRATE SUFFICIENTLY WITH 
THE HOST POPULATION. DESPITE THE BISK OF ATTENTION AND THE RISKS 
CREATED FOR A COLLECTIVE MISSION, SOME MEMBERS ARE INCAPABLE OF 
CONCEALING THEIR SENSE OF ELITE SUPERIORITY. IN THIS NEK WAR, 
WHICH MUST LARGELY TARGET HUMAN RATHER THAN MATERIAL RESOURCES, 
THE EG O OF THE I NDIVIDUAL CAN BE EXPLOITED. /u\/o\ 
C, —T-Jg/RKM THIRD, RATHER THAN DISCREET INTEGRATION AND \®)\ Z ) 
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SUBVERSION FROM WITHIN, AL QAEDA HAVE LARGELY ALLOWED THEMSELVES 
TO DEFINE THEIR OWN DIFFERENCES WITH THEIR AFGHAN HOSTS. THIS IS A 
SERIOUS FLAW IK THEIR STRATEGY OF EXPANSION. INITIALLY, AL OAEDA'S 
PROSPERITY AUG GROWTH WERE GAINED THROUGH THE ABUSE OF THE AFGHAN 
TRADITION OF MELMA3TIA, HOSPITALITY . LATER, WITH SUFFICIENT 
GROWTH, IT RELIED MORE ON COKTROLLIMG ITS HOST. IN A LAST PHASE IT 
WILL CONSUME THE HOST AND REPLACE IT, A MOVE 3EST MASKED BY A 
LARGE ISLAMIC BA NNER . 

D . H-e-rJMBHKl BY FAILING TO FULLY INTEGRATE WITH TALIBAN FORCES ( b )( 2 ) 

AIi QAF.DA EXTENUATE BOTH THEIR ALIEN OUTLOOK AND ETHNICITY. AFGHANS 

HAVE SERIOUS PROBLEMS IN DEALING WITH THE DOMESTIC DIVERSITY OF 

AFGHAN ETHNICITY . THE AL QAEDA REMAIN RATHER LIKE AN INTERNATIONAL 

BRIGADE, ONF DIFFERENT IN LANGUAGE, HAH T T AND INTERPRETATION OF 

ISLAM (ALTHOUGH BOTH ARE ACTUALLY S'JNNI). BY RUNNING THEIR OWN 

CAMPS AND OPERATIONALLY LUMPING TOGETHER IN THE 055 BRIGADE, AL, 

QAEDA MEMBERS SET THEMSELVES APART- THIS POTENTIAL FOR 

EXPLOITATION SHOULD NOT BE IGNORED BY WESTERN MILITARY 

PLANNERS. THE PRIME TARGET MOST SUITED AND DESERVING OF THE 

CONVENTIONAL FORCS THAT THE ALLIES CAN BRTNG TO BEAR CAM BE 

EFFECTIVELY ISOLATED. SUPPORT ON THE GROUND BY THE RIGHT MIX OF 

ALLIED SF AND LOCAL RESISTANCE WOULD ENABLE THE CREATION OF THE 

IDEAL WEAPON WITH WHICH TO STRIKE AN OTHERWISE PROBLEMATIC ENEMY, 

WHICH MIGHT NORMALLY BE BOTH WIDELY DISPERSED AND EFFECTIVELY 

CONCEALED IN A HOST CIVILIAN POPULATION. 

b. -""/-■■mS BJN LADEN ' S AL QAEDA NETWORK WAS ABLE TC EXPAND (b)(2) 
UNDER THE SAFE SANCTUARY EXTENDED BY TALIBAN FOLLOWING PAKISTAN 
DIRECTIVES. IF THERE IS ANY DOUBT ON THAT ISSUE, CONSIDER THE 
LOCATION OF BIN LADEN ' S CAMP TARGETED BY US CRUISE MISSILES, 
ZAHAWA (CNA) . POSITIONED ON THE BORDER BETWEEN AFGHANISTAN AND 
PAKISTAN IT WAS BUILT BY PAKISTAN CONTRACTORS FUNDED BY THE 
PAKISTAN INTER-SERVICES INTELLIGENCE DIRECTORATE (TST) , AND 
PROTECTED UNDER THE PATRONAGE OF A LOCAL AND INFLUENTIAL JADRAN 
TRIBAL LEADER, JALALLUDIN ( (HAQAN1 ) ) . HOWEVER, THE RSKL HOST IN 
THAT FACILITY WAS THE PAKISTANI 1ST. IF TUTS WAS LATER TO BECOME 
BIN LADEN 1 S BASE, THEN SERIOUS QUESTIONS ARE RAISED BY THE EARLY 
RELATI ONSHIP BETW EEN BIN LADEN AND PAKISTAN'S ISI . th\n\ 
5- THE ACHILLES HEEL OF THE TALTBAN LT ES TN TTS 

GENESIS AND THE MOBILE NATURE OF ITS DEPLOYMENT IN AFGHANISTAN. 
ONE OF THE REMARKABLE FEATURES OF THE AFGHAN MUJAHIDEEN WHO 
OPPOSED THE SOVIET OCCUPATION, WAS TEAT IT NEVER EVOLVED INTO THE 
SECONDARY STAGE OF GUERILLA WARFARE, MOBILE GUERRILLA WARFARE. FOR 
THE VAST MAJORITY OF AFGHAN'S MUJAHIOEEN THE WAR REMAINED A 
LOCALIZED EVENT. IN A COUNTRY OF DIVERSE CULTURES AND LANGUAGE 
WITH DEEP HISTORICAL ENMITIES BETWEEN COMMUNITIES AND INDIVIDUALS 
THERE IS NO SENSE OF NATIONAL IDENTITY. AS A RESULT THE MASS 
MOBILITY OF THE TALIBAN, ONLY POSSIBLE THROUGH THE SUPPORT OF 
THOSE MADS THEM, HAS GENERATED A CIVIL WAR OF UNBRIDLED FEROCITY. 
THE TALIBAN FORCES FEEL NO SENSE OF SHARED IDENTITY WITH 

POPULATIONSFROM OTHER PARTS OF AFGHANISTAN. fh\fO\ 
7 ■ THERE ARE CRACKS BETWEEN TALIBAN ANO ORDINARY \ D )K Z ) 

AFGHANS. IF PROOF IS HEEDED, THEN LOOK CLOSELY AT THE UPRISING IN 
THE KKOST REGION IN FEB 2000. AN UPRISING THERE WAS NOTEWORTHY 
BECAUSE IT WAS THE HOME OF JALALUD.TN ( ( HAQANI ) ) , THE JADRAN TRIBAL 
LEADER MOST EXPLOITED BY 1S1 DURING THE SOVIET -AFGHAN WAR '!'0 
FACT LIT ATS THE INTRODUCTION OF ARAB EXTREMISTS. THE TALIBAN BEGAK 
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(b)(2) 



(b)(2) 



(b)(2) 



(b)(2) 
(b)(2) 



(b)(2) 



OOC t I..S ; EXTREMISM GREW AS THEIR CONFIDENCE GREW , 

A. <C/ IF 'THE PUSKTO TRIBES AROUND KHOST WERE PROVOKED 
TO UPRISING THEY MUST HAVE BEEN VERY 'JPSET. IT IS RUMORED THAT 
JALAUDIN HHAQNI)) WAS INCREASINGLY UNHAPPY WITH TALIBAN. IT IS 
POSSIBLE THAT AL QAEDA BEGAN TO TREAT THAT PART OF PART I A AS THEIR 
OWN. AL QAEDA APPARENTLY HAVE CAMPS NEXT TO PEWIR KOTAL (CNAJ , 
WHICH IS MANGAL LAND, AMD ANOTH ER IN TUN! 

<■ FORMER AFGHAN army base in JADRAK 
LAND. IT IS ALSO LIKELY THAT TALIBAN WAS IMPOSING ALIEN ATTITUDES 
INSENSITIVE TO LOCAL FEELINGS . WHATEVER THE CAUSE, UPRISINGS TOOK 
PLACE, AND THIS IS A SURE INDICATION 0? CRACKS BETWEEN TALIBAN AND 
ORDINA RY AFGHANS . 

H - < C ' ; HHHHHB 'THERE WAS ALSO AN UPRISING IN NTMRUZ PROVINCE TM 
SOUTH-EASTERN AFGHANISTAN AND ANOTHER WAS REPORTED TO HAVI BEEN 
NARROWLY AVERTED IN ,'JALALBAD t^B^.-S^f^ SBll^^ff^ ^!^W^i THE 

PRIME STOMPING GROUND OF ABD'JI. ( fHAQ) | , HAQ'S BROTHER, ABDUL 
UKAPIR)), CONTINUES TO RESIST THE TALIBAN IN KUNAR 

IN AFGHAN TERMS JUST UP THE ROAD. 

INFLUENCING A STABLE AFGHANISTAN . A STRATEGY OF 
ORDER, INVOLVING GENEROUS HUMANITARIAN AID, SHOULD BE ADOPTED IN 
AREAS OUTSIDE TALIBAN CONTROL WITH AN AIM AT INFLUENCING A MORE 
STABLE FUTURE FOR AFGHANISTAN. IT WOULD HELP REINFORCE TO THE 
WIDER AFGHAN AUDIENCE THAT THE AFGHAN PEOPLE ARE NOT TKS ENEMY. 
WHEN THEY REALIZE THEY ARE NOT THE ENEMY THEY WILL BEGIN TO WONDER 
WHO IS. FOR MOST AFGHANIS THAI WILL SE AN EASY ANSWER TO FIND, 
HAVING TOLERATED UNGRATEFUL FOREIGN GUESTS - AL QAEDA AND TALIBAN 

~* (b)(1) 

| IF THERE IS ONE THING AM AFGHAN CAN NOT BEAR ' (b)(2) 

ANOTHER AFGHAN TELLING HIM WHAT TO DO. EVEN WORSE IS A FOREIGNER 
ATTEMPTING TO TELL HIM WHAT TO DO. IN ATTITUDE, THE FUNDAMENTALIST 
ARAB AL QAEDA MEMBER WILL TREAT HIS A EG HAN HOST IK DIFFERING WAYS. 
SOMETIMES AUTHORITY WTTH DEMURE RESPECT (AT LEAST ABOVE THE WATER 
LINES, OR A PATRONIZING PATERNALISM BASED ON HIS SELF ASSURED 
CONVICTION THAT HE IS THE BETTER MAN, (NOT LEAST BECAUSE THE 
AVERAGE AFGHANI CANNOT READ OR WRITE IN THEIR OWN LANGUAGE LET 
ALONE IN THAT OF THE ARABIC OF THE KORAN) . 

8 r^r___H__j THE AVERAGE AFGHAN PEASANT RESPONSE TO 

SUPERIORITY EXHIBITED BY AL QAEDA OVER T11ETR HOSTS WTJ.iL BE 
LAYERED. FIRST, TOLERANCE BASED ON THE AFGHAN TRADITION OF 
MELMAST1A, HOSPITALITY. SECOND, RESPECT FOR THEIR SUPERIOR 
EDUCATION {TO SPEAK ARABIC IS REGARDED AS SCHOLARLY) . THIRD, IF 
IMPOSED UPON TOO MUCH, A SLOW BUT GROWING RESENTMENT AT THE 

FOREIG NER LORDING IT OVER KIM. tw\n\ 

9 - _HH£_ EVENTUALLY TALIBAN AND AL ORSHA WILL WAR WITH { 0 )\ Z ) 
EACH OTHER. THE FEAR MUST BE THAT AL QAEDA WILL HAVE BECOME FULLY 
FORMED, IN SIZE, STRENGTH AND CAPABILITIES WHICH WILL ENABLE THEM 

TO CONSUME THEIR HOST (ALTHOUGH THEY MIGHT CONTINUE TO USE THE 

HANDY TALIBAN CLOA K WOVEN BY PAKISTAN TO SHROUD THEIR PROGRESS) . 

10. -^tHBH POTENTIAL ALLIED RESPONSES. THE TERRAIK, THE ( D )(2) 

CLIMATE, THF> PEOPLE, AND THE PROBLEM STRONGLY ARGUE IN FAVOR OF A 

MORE COST EFFECTIVE MILITARY ENGAGEMENT THAN THE MASS DEFLO' 41 M 

OF GROUND FORCES. THE ENEMY DOES NOT HAVE MASS, WHICH MAKES TKEM 

HARDER TO ENGAGE. 



(b)(2) 
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HOWEVER, AL QAEDA IS NOT INDIGENOUS TO THE REGION (b)(2) 

AND IT LACKS THE ESSENTIAL POPULAR SUPPORT OF THE LOCAL POPULATION 
REACQUIRED FOP. ANY HOPE OF WINNING AN EXTENDED WAR. THE DANGER, 
F.VEN THE TRAP, RESIDES IN THE NATURE OF THE ENEMY . 

AS A NON INDIGENOUS FORCE AL QAEDA MAY LEAVE A HARD-CORE DEDICATED 
CADRE TO FIGHT, WHILE THE MORE IMPORTANT PARTS SIMPLY RELOCATE TO 
ANOTHER COUNTRY I POSSIBLY CHECHNYA). THE ISLAMIC FUNDAMENTALIST 
MOVEMENTS WOULD ALSO GAIN MORE PROPAGANDA VALUE OUT OF ANY ALLIED 
MASS DEPLOYMENT. IF THE GROUND DEPLOYMENT INVOLVES MASS AND 
DURATION, THERE IS A STRONG PROBABILITY THAT THE GROUND TROOPS 
WILL BECOME THE TARGETS OF ANOTHER CONFLICT, EVEN AFTER AL QAEDA 
ARE ER ADICATED. (.W\fO\ 
3.~f&A?HHNBQ RULING OUT MASS GROUND DEPLOYMENT, THE ONLY \ D )\^) 
3ERT0US OPTIONS MUST BE A STAND-OFF AIR REPRISAL. THIS OFFERS SOME 
IMMEDIATE MATERIAL AND PROPAGANDA GAIN, BUT ONLY TF THE RIGHT 
TARGETS ARE STRUCK WITH THE RIGHT RESULT. TARGETS LOCATED IN OR 
CLOSE TO CITIES SHOULD BE IGNORED REGARDLESS OF THE DESIRABILITY 
THAT THEY MIGHT OFFER. THE ODDS ARE WHAT IS THOUGHT TO BE T.N 7HF.M 
HAS ALREADY BEEN MOVED. ADDITIONALLY, COLLATERAL DAMAGE TO ALL 
NEIGHBORING AREAS ALREADY SUSTAINED IN THE WAR WILL BE BLAMED OlM 
THE AIR STRIKES . AIR STRIKES WILL ALSO INVOLVE AN INEVITABLE 
PROFCRTION OF CIVILIAN CASUALTIES, PROBABLY D 1 5 PRO PORT I ONAL TO THE 
SI2E OF THE TARGET. STRIKES AT THESE LOCATIONS WELD A BOND BETWEEN 
AL QAEDA, TALIBAN, AND THE WIDER AFGHANI POPULATION, AS THEY DO 
NOT EFFECTIVELY DISTINGUISH BETWEEN THEM. A VITAL COMPONENT OF ANY 
STRIKE ACTION SHOULD HE DIRECTED AT EMPHASIZING THEIR DIFFERENCES 
HOT MI NIMIZING TH EM. (h\(0\ 
C.-fe*^^^^^fl IDEAL AIR TARGETS ARE THOSE WELL AWAY FROM ANY \ D )\ Z ) 
LARGE CITIES, SUCH AS KABUL, KANDAHAR, JALALABAD, HERAT , MA2IR-1- 
SHARIEF. MASSIVE, NEAR TOTAL DESTRUCTION CAUSED BY PREVIOUS 
CONFLICTS WOuLD BE EFFECTIVELY BLAMED ON ALLIED ACTION. INSTEAD 
THEY SHOULD BE THOSE TARGETS AS CLOSE TO THE FRONT LINE WITH 
OPPOSITION FORCES AS POSSIBLE. IDEALLY LIMITED TO 055 AND ANY 
OTHER AL QAEDA R ESOURCES. , (b)(2) 



D . -re7 t Hi^BJSH AIR REPRISAL WITH LIMITED SF GROUND DEPLOYMENT IS 
THE BEST OPTION. GROUND DEPLOYMENT ENABLES AN IMMEDIATE AND 
SERIOUS APPRECIATION OF THE TERRAIN, WILL REINFORCE THE ERROR OF 
MASS GROUND DEPLOYMENT, AND IMPROVE THE ACCURACY OF THE AIR STRIKE 
TARGETING. AS A FIRST STEP, THE ONLY SERIOUSLY TENABLE OPTION IS 
DEPLOYMENT WITHIN OPPOSITION HELD TERRAIN. ONCE LOCAL RESISTANCE 
IS ESTABL ISHED, THE ENGAGEMENT CAN HAVE WIDER FOCUS THAN A L QAEDA . 

sup J: ^ IBriWfffflHUIKfCT f fti '^BT^? T?iti ^r7iig?SB3gM} (b)(2) 

THESE STEPS WOULD INCREASE THE EFFECTIVENESS OF A SF LED 

OPERAT IONS AND R ECEIVE LOCAL SUPPORT. /l-i\/0\ 

E. -1~r^BBCa2 STAND ALONE SF GROUND DEPLOYMENT. SINGLE RAID ( D )(4) 
OPTIONS MIGHT BE ATTRACTIVE FOR SPEEDY RESULTS TO SATISFY DOMESTIC 
DEMANDS. HUT, WITHOUT A LOT MORE LOCAL KNOWLEDGE, THEY RUN SERIOUS 
RISKS DISPROPORTION TO THE SHORT TERM GAINS. SF DEPLOYMENT WOULD 
ALSO, BY VIRTUE OF THE TERRAIN IDEALLY INVOLVE SIGNIFICANT AIR 
MOBILITY. WITHOUT AIR MOBILITY, RANGE AND CAPABILITY ARE SERIOUSLY 
DIMINIS HED WHILE RTSK IS SERIOUSLY INCREASED. 

11. -«HHBG TALIBAN AND AIR RESPONSE, TALIBAN GROUND FORCES ( b X^) 
(DISCOUNTING 055 BRIGADE WITH AL QAEDAJ LEFT TO THEIR OWN DEVICES 
ABE NEITHER VERY GOOD NOR VERY COMMITTED. GIVEN THE SMALL SCALE OF 
TALIBAN AIR CAPABILITY, ALLIED AIR POWER COULD 3E USED TO REMOVE 
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THE TALIBAN AIR MOBILITY AND STRIKE CAPABILITY. HOWEVER, UNLESS 

THAT ARM POSES A SERIOUS DIRECT THREAT TO ANY ALLIED SF DEPLOYMENT 

IT SHOULD NOT FORM PART OF THE FIRST LIST OF AIR STRIKE TARGETS. 

TALIBAN AIRCRAFT ON THE GROUND SHOULD BE LEFT INTACT WHILE AN 

EFFECTIVE NO-FLY ZONE IS DECLARED AND ENFORCED . THIS WOULD SERVE 

TO REINFORCE TO THE LOCAL TALIBAN THE PERCEPTION THAT AL QAEDA IS 

THE TARGET AND NOT THE TALIBAN. SIMULTANEOUSLY, THIS ACTION 

PROVIDES HOPE THAT IF THE TALIBAN ADOPT A NON-INTERFERENCE POLICY 

OVER STRIKES TARGETING AL QAEOA, THEY MIGHT BE LEFT UNMOLESTED. 

TARGETING AL QAEDA WOULD ISOLATE THEM AND EMPHASIS THE DISTINCTION 

MADE RY WESTERN MILITARIES OVER AFGHAN AND NON-AFGHAN FORCES 

INSIDE THE COUNTRY. THAT DISTINCTION IS NOT ONE THAT WOULD BE LOST 

ON THE AFGHANS. ALLOWING TALIBAN A HOPE OF ULTIMATE SURVIVAL MIGHT 

ALSC, RE DUCE THETR SUPPORT, IF NOT THEIR RHETORIC- FOR AL QAEDA. (b)(2) 

12. -j«n|^H THE ONLY EFFECTIVE DEFENSE TALIBAN CAN OFFER TO 
AIR STRIKE LIES IN WHAT STINGER MISSILES THEY MAY STILL HAVE 
STOCKPILED. TT SHOULD BE ASSUMED THAT AT LEAST SOME STINGERS ARE 
IN AL QAEDA HANDS CLOSE TO OSAKA BIN LADEN. THE REST WILL LARGELY 
B£ STOCKPILED NEAR MAJOR CITIES AND AIRPORTS. ANOTHER REASON FOR 
LEAVING SUCH SITES WELL ALONE, AT LEA3T IN THE SHORT TERM. (b)(2) 

13. -t€~^^H AI ' QAEDA AND A.;R RESPONSE. ANY FAILURE OF 
SUPPORT FROM TALIBAN WILL INCREASE AL QAEDA PARANOIA AND MAY 
EVENTUALLY RESULT IN THE TALIBAN PREMATURELY TURNING ON THEIR 
HOSTS. THE TALIBAN WOULD INDIRECTLY AKD UNWITTINGLY BE FORCED TO 
BECOME PART OF THE ALLIED EFFORT IN ERADICATING AL QAEDA OR AT 

LEAPT M AKING TT5 CO NTINUED PRESENCE IN AFGHANISTAN UNTENABLE . fbV2^ 
":.4. -f^^^^^^^H LONG TERM. TO ENSURE THE LONG TERM EXTINCTION WW 
OF AL QAEDA IN AFGHANISTAN, THE TALIBAN MOST, AS A SECONDARY 
MEASURE, BE SUCCESSFULLY MODERATED OR REMOVED FROM OFFICE. SHOULD 
THE TALIBAN EE FORCED TO DEFEND THEMSELVES AGAINST A DISAFFECTED 
AL QAEDA IT WOULD PRODUCE THE SPIN-OFF BENEFIT OF ALSO MATERIALLY 
WEAKENING THE TALIBAN. WHAT SHOULD FOLLOW IS THE ESTABLISHMENT OF 
A MORE STABLE COALITION AFGHAK GOVERNMENT FREE OF THE TALIBAN AND 
PAKISTANI INTERFERENCE. 




(b)(1) (b)(2) 
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October 2, 2001 
Letter 

To: Defense industry 

From Undersecretary of Defense, Pete Aldridge. 




THE UNDER SECRETARY < 
aoioc 

WASHINGTON, OC 2 



OCT 2 



to the wain of our »*wwi ' » recent ihift un *u footing, I would like 1© take fhia 

*b cm amwm^nSity. If put conflicts any guide, your product! will prove 
juaiaelotkeanmabie to MTfluccsn in rhearduoua task ahead u the auperb young 
Ajnericana w5v> will operate and utilise item. 

I weald alto like co aire**, during this nitional emergency, the importance of the tins of 
discretion In ill the public it*iemenl>. proa rtlm«, and conimuntceUoflt made by your 
rnpectire companies, and »> your major suppliers. Ax we*U know, even aeeaningry 
innocuous indwtrW infomuUan can reveal much about miliary aee>tdoc* and InhtnUoru 
to the trained intelligence collector. Statistical, production, contracting, and delivery 
--n can convey a tremradous amount <>r information that hostOe inorfHaence 



national c 



, Ttdi u doubly important in 
tight of the potential ly domesti c nature of the tbreat at hani 

Thank you egnio fur your bard work and contribution*, and for thoee of your respective 
work forces. Together we will prevail. 



Sincerely, 

BJC •Tete" AJdridge, Jr. ' 

Under Secretary of Defense \ AX&L.) 



October 5, 2001 

Department of Defense Cable 

Re: Change in Pakistan's stance since September 1 1 attacks 




DEPARTMENT OF DEFENSE 



COL: (0) 20011003. 
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(b)(1) 



^^^^^H MAINTAINS THE VAST MAJORITY OF PAKISTANIS ARE 
FTRMI.Y IN SUPPORT OF PRESIDENT MUSHARAFF; SAYS TNI 
SOUGHT A MEETING WITH UBL AND TALIBAN REPS TO ASK THEM • 
TO STOP SUPPORT FOR DOMESTIC INDONESIAN MUSLIM GROUPS; 
CLAIMS OOP CLOSED DOWN THE AIi RASH ID COMPUTER SCHOOL 
AND HARKAT [JL MUJAHADIN OFFICE IN LAHORE BECAUSE OF 
THEIR TIES TO THE TALIBAN; MAINTAINS AL QAEDA IS 
PRODUCING RUDIMENTARY CHEM7BI0 AGENTS IK AFGHANISTAN. 
MUSLIM GROUPS DEMONSTRATE IN FRONT OF THE PAKISTAN 
EMBASS Y . 



li i • 1 Ull 3 



(b)(1) 



2- ■BHHE MArN: ™ INED THAT PRESIDENT MUSHARAFF IS 

FULLY COMMITTED TO SUPPORT THE INTBRNATICN FIGHT 
AGAINST TERRORISM AND CONFIDENT THAT IT IS THE RTGHT 
COURSE OF ACTION THAT SERVES PAKISTAN'S SELF INTERESTS . 
IT HAS NOTHING TO DO WITH SUPPORT FOR THE U.S. P2R SE, 
BUT OF COURSE PAKISTAN WOULD LIKE TO BE RECOGNIZED AND 
ASSISTED BY THE U.S. AND REST OF THE INTERNATIONAL 
COMMUNITY FOR ITS COMMITMENT IN THE STRUGGLE. HE SAID 
MUSHARAFF AND OTHER PAKISTANI LEADERS SEE THIS AS AN 
OPPORTUNITY FOR A BETTER FUTURE AND EXPECT CONCRETE 
FORMS OF ASSISTANCE TO HELP PAKISTAN CLIMB OUT O?' THE 
TERRIBLE ECONOMIC CONDITION THE COUNTRY PRESENTLY IS 
IN. ^^^^^ 

3. — m~ ■■HI SAID THE VAST MAJORITY OF PAKISTANIS 
ARK FIRMLY TN SUPPORT OF THE PRESIDENT . HE MAINTAINED 
THERE IS NO DIVISION WITHIN THE MILITARY AND NO 
HESITATION TO SUPPORT THE PRESIDENT AMONG PAKISTAN'S 
MILITARY LEADERS . ALL Of THE CORPS, DIVISION AND OTHER 
SENIOR MILITARY COMMANDERS HAVE ALREADY PLEDGED THEIR 
LOYALTY TO MUSHARAFF. ALMOST ALL OK PAKISTAN'S 
TRADITIONAL TRIBAL LEADERS HAVE ALSO PLEDGED SUPPORT. 
ONLY A FEW FRINGE ISLAMIC PO LITICAL F IGURES ARE 
PROTESTING, BUT ACCORDING TO B3EM££i THESE POLITICIANS 
ARE CORRUPT AND DISCREDITED, WHILE MOST OF THEIR 
SUPPORTERS ARE IGNORANT, BEARDED VILLAGERS. 



(b)(1) 



(b)(1) 



(b)(1) 
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7, -l&r SAID THE SITUATION IN PAKISTAN REMAINS 

CAI.M. THERE TS NO SYMPATHY FOR THE TALIBAN AMONG THE 
ROUGHLY 2 MILLION AFGHAN REFUGEES INSIDE PAKISTAN. 
MANY OF THE REFUGEES FLED THE TYRANNY OF THE TALIBAN 
AND MOST ARE FED UP WITH THE TALIBAN LEADERSHIP. 
NEITHER ARE THEY SYMPATHETIC WITH UBL AND HIS 




(b)d) 



fi. -fet ^BEBD SAID MOST OF THE AFGHANS IN PAKISTAN 

ARE COMPLETELY DESTITUTE AND FORCED TO ACCEPT ANY "YPE 

OF MESIAL LABOR OR BEG TO SURVIVE . HE SAID THE (b)(1) 

INTERNATIONAL COMMUNITY SHOULD WORK WITH PAKISTAN TO 

PROVIDE HUMANITARIAN SUPPORT TO THESE PEOPLE - "TO WIN 

THE HEARTS AND MINDS" OF THE AFGHANS 2Y TELLING THEM, 

"WE ARE NOT AGATMST THE AFGHAN PEOPLE AND WANT TO HELP 



YOU, 



9. 4S-] ■^^■SAXD IT WOULD BE A MISTAKE FOR THE 
P.S. TO BACK THE NORTHERN ALLIANCE IN AFGHANISTAN. i 
MAINTAINED THAT THE NORTHERN ALLIANCE IS OF LITTLE 
IMPORTANCE. IT HAS PRIMARY ALLIEGENCE TO IRAN AND 
PAKISTA N TRADITIONALLY HAS NEVER HAD CLOSE TIES TO "I 
GROUP " 



10. ■■K3 SATD PRESIDENT MUSHARAFF ORDERED TKF, 
CLOSING OF THE At, RASHID COMPUTER SCHOOL IN LAHORE 
BECAUSE OF ITS CONNECTIONS TO THE TALIBAN. HE SAID THE 
PRESIDENT ALSO ORDERED AUTHORITIES TO SHUT DOWN THE 
KARKAT UL MUJAHADIN OFFICE IN LAHORE. HE SAID HARKAT 
UL MUJAHADIN IS A KASHMIRI GROUP WITH CONNECTIONS TO 
TALIBAN THAT HAD BEEN COLLECTING MONEY IN LAHORE. 
ACCORDING TO^^njJ] BOTH ORGANIZATIONS WERE CLOSED ON 
2 OCT. HE SAID THE CLOSING OF THE HARKAT UL MUJAHADIN 
OFFICE WAS CONTROVERSIAL BECAUSE SOME PAKISTANIS WERE 
ACCUSING MUSHARAFF OF BOWING TO U.S. PRESSURE TO CUT 
OFF SUPP ORT FOR KASHMIRI FREEDOM FIGHTERS. BUT, 

■ SAID THE HARKAT UL MUJAHADI N WAS CLOS ED PURELY 
BECAUSE OF ITS TIES TO THE TALIBAN. BB 
CATEGORICALLY DENIED INDIAN ALLEGATIONS THAT KASHMIRI 
MUJAHADIN WERE TRAVELLING TO AFGHANISTAN TO SUPPORT THE 
TALIBAN. 

11. -tet ■■■■SAID HE WAS SURE THAT UBL AMD AL 
QASDA HAVE MADE EFFORTS TO PRODUCE CHEMICAL AND 
BIOLOGICAL WARFARE AGENTS, BUT FELT THAT THESE PROGRAMS 
WERF VERY RUDIMENTARY. HE ASSUMED THAT THE GOP WAS 
SHARING ANY DETAILS ON THESE FACILITIES, ALONG WITH 
OTHER UBL ACTIVITIES IN AFGHANISTAN, WITH THE U.S. 

12. ■■■■SAID NEITHER INDIAN NOB PAKISTANI 
MILITARY FORCES WERE CONDUCTING DR* SEASON TRAINING 
MANUEVE8S NEAR THF. BORDER TUTS YEAR. PAKISTAN'S ONLY 
CONCERN WITH INDIA IS THE SITUATION IN KASHMIR. IN THE 
AFTERMAT H OF THE SERIOUS CAR BOMB INCIDENT IN INDIAN 
KASHMIR, ■■■QSATH PAKISTANI LEADERS ARE CONCERNED 
THAT THE U.S. WILL AGREE TO INDIA'S DEMANDS THAT 
KASHM.TR BE TREATED AS A GLOBAL TERRORISM PROBLEM. HE 
MAINTAINED THAT INDIAN LEADERS ARE NOW FKEI.TNG 
POLITICALLY AND MILITARILY STRONG. THEY ARE LIKELY TO 
EXPLOIT THE SITUATION BY ACTIVELY LQ3 BYING THE 
INTERNATIONAL COMMUNITY OVER KASHMIR. ■^^■S^ATD 
PAKISTANI LEADERS ALSO EXPECT THAT INDIA MIGHT TAKE 
SOME MILITARY ACTION IN KASHMIR DURING THE CURRISH? 
CRISIS. 



(b)(1) 



(b)(1) 



(b)(1) 
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October 26, 2001 

Department of Commerce Memo 

RE: Government- wide Freedom of Information Act Request Policy 



OCT 2 6 m 



MEMORANDUM FOR: 



Secretarial Officers 
Heads of Operating Units 



FROM: 



Barbaras. Fredericks^ 
Assistant General Coui 
For Adrninistration 




SUBJECT: 



Government-wide Freedom of Information Act (FOIA) Policy 



Last week, the Attorney General issued a memorandum reminding agencies mat discretionary 
disclosures under FOIA should be made only after full and deliberate consideration of the 
institutional, commercial, and privacy interests that could be implicated by disclosure of the 
information. This is a change in policy from the foreseeable harm standard, which operated 
on the presumption of disclosure and required that exemptions be asserted only after a 
determination that mere would be foreseeable harm to governmental or private interests. The 
new policy provides for withholding of information protected by FOIA. exemptions, without 
requiring a foreseeable harm analysis. 

When determining whether to make discretionary disclosures, an agency should consider such 
interests as national security, law enforcement effectiveness, business confidentiality, internal 
Government deliberations, and personal privacy. As always, information cannot be withheld 
under FOIA unless it is protected by a FOIA exemption. The written statement drafted by 
operating units prior to issuing an initial FOIA denial (formerly the foreseeable harm statement) 
must reflecHvhyair withheld information falls within a FOIA exemption or exemptions. 

If you have any questions about this issue, please contact me or Judith Means of my staff at (202) 
482-0387. We are available to meet with members of your staff to discuss these changes. 

cc: Department of Commerce FOIA officers 



Attachment 




#fftr<? of %Mortiqi (g^tt^ral 

October 12, 2001 
MEMORANDUM FOR HEADS OF ALL FEDERAL DEPARTMENTS AND AGENCIES 



John Ashcroft 
Attorney i 



SUBJECT: The Freedom of Information Act 

As you know, the Department of Justice and this Adininistration are committed to full 
compliance with the Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2000). It isonly 
through a well-informed citizenry that the leaders of our nation remain accountable to the 
governed and the American people can be assured that neither fraud nor government waste is 
concealed. 

The Department of Justice and this Adnunistration are equally committed to protecting 
other fundamental values that are held by our society. Among them are safeguarding our national 
security, enhancing the effectiveness of our law enforcement agencies, protecting sensitive 
business information and, not least, preserving personal privacy. 

Our citizens have a strong interest as well in a government that is fully functional and 
efficient. Congress and the courts have long recognized that certain legal privileges ensure 
candid and complete agency deliberations without fear that they will be made public. Other 
privileges ensure that lawyers' deliberations and communications are kept private. No leader can 
operate effectively without confidential advice and counsel Exemption 5 of the FOIA, 5 U.S.C 
§ 552(b)(5), incorporates these privileges and the sound policies underlying them. 

I encourage your agency to carefully consider the protection of all such values and 
interests when making disclosure determinations under the FOIA Any discretionary decision by 
your agency to disclose information protected under the FOIA should be made only after full and 
deliberate consideration of the institutional, commercial, and personal privacy interests that could 
be implicated by disclosure of the information. 

In making these decisions, you should consult with the Department of Justice's Office of 
Information and Privacy when significant FOIA issues arise, as well as with our Civil Division 
on FOIA litigation matters. When you carefully consider FOIA requests and decide to withhold 
records, in whole or in part, you can be assured that the Department of Justice will defend your 
decisions unless they lack a sound legal basis or present an unwarranted risk of adverse Impact 
on the ability of other agencies to protect other important records. 



This memorandum supersedes the Department of Justice's FOIA Memorandum of 
October 4, 1993, and it likewise creates no substantive or procedural right enforceable at law. 



U.S. Department of Justice 
Office of Information and Privacy 



Telephone: (202) 514-3642 



Washington, D.C. 20530 



October 15, 2001 



MEMORANDUM 



TO: 



principal FOIA Administrative and Legal 
Contacts at All Federal Agencies 



PROM: 




ichard L. Huff 



Spaniel J. Metcalfe 
co -Directors 
Office of Information and Privacy 

SUBJECT: New Attorney General Memorandu m on t.h* T?r>T& 

Enclosed is a new policy -memorandum on the Freedom of Infor- 
mation Act that was issued by Attorney General John Ashcroft this 
past Friday evening, October 12, 2001. 

As you can see, Attorney General Ashcroft' s FOIA Memorandum 
establishes a new "sound legal basis" standard governing the 
defense of Freedom of Information Act lawsuits by the Department 
of Justice. It also recognizes the continued agency practice of 
making discretionary disclosures of exempt information under the 
Act, "subject to statutory prohibitions and careful agency consid- 
eration of all institutional, commercial, and personal interests 
involved. 

This new statement of FOIA policy supersedes the FOIA policy 
statement that was issued by the Department of Justice in' October 
1993, and it is effective immediately. The presidential statement 
on the FOIA that was issued in 1993 remains in effect. 

Please ensure that this new FOIA policy memorandum is dis- 
tributed widely within your agency as expeditiously as possible. 
Additionally, we will be distributing and discussing it at a FOIA 
.Officers Conference to be held on Thursday, October 18, "at the 
Commerce Department's Main Auditorium, at 10:00 a.m. It" also is 
being made available through FOXa Post on the Department of Jus- 
tice's FOIA Web site as of today. 

Do not hesitate to contact OIP, through its FOIA Counselor 
service, at (202) 514-3642, .with any question about this FOIA pol- 
icy memorandum or any other aspect of FOIA administration. 



Enclosure 



October 21, 2001 

Department of Justice Memorandum 

From: Attorney General John Ashcroft 

To: Heads Of All Federal Departments and Agencies 

Re: Freedom of Information Act Policy Guidance 




(Mfice of % Attorney (General 

Washington, 3D. (E. 20530 

October 12, 2001 
MEMORANDUM FOR HEADS OF ALL FEDERAL DEPARTMENTS AND AGENCIES 



FROM: John Ashcroft 

Attorney Genera 1 



SUBJECT: The Freedom of Information Act 

As you know, the Department of Justice and this Administration are committed to full 
compliance with the Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2000). It is only 
through a well-informed citizenry that the leaders of our nation remain accountable to the 
governed and the American people can be assured that neither fraud nor government waste is 
concealed. 

The Department of Justice and this Administration are equally committed to protecting 
other fundamental values that are held by our society. Among them are safeguarding our national 
security, enhancing the effectiveness of our law enforcement agencies, protecting sensitive 
business information and, not least, preserving personal privacy. 

Our citizens have a strong interest as well in a government that is fully functional and 
efficient. Congress and the courts have long recognized that certain legal privileges ensure 
candid and complete agency deliberations without fear that they will be made public. Other 
privileges ensure that lawyers' deliberations and communications are kept private. No leader can 
operate effectively without confidential advice and counsel. Exemption 5 of the FOIA, 5 U.S.C. 
§ 552(b)(5), incorporates these privileges and the sound policies underlying them. 

I encourage your agency to carefully consider the protection of all such values and 
interests when making disclosure determinations under the FOIA. Any discretionary decision by 
your agency to disclose information protected under the FOIA should be made only after full and 
deliberate consideration of the institutional, commercial, and personal privacy interests that could 
be implicated by disclosure of the information. 

In making these decisions, you should consult with the Department of Justice's Office of 
Information and Privacy when significant FOIA issues arise, as well as with our Civil Division 
on FOIA litigation matters. When you carefully consider FOIA requests and decide to withhold 
records, in whole or in part, you can be assured that the Department of Justice will defend your 
decisions unless they lack a sound legal basis or present an unwarranted risk of adverse impact 
on the ability of other agencies to protect other important records. 



This memorandum supersedes the Department of Justice's FOIA Memorandum of 
October 4, 1993, and it likewise creates no substantive or procedural right enforceable at law. 



October 18, 2001 

Memorandum for Secretaries of the military Departments 

Subject: Operations Security Throughout the Department of Defense 




DEPUTY SECRETARY OF DEFENSE 




1 8 oct m 



MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS 



CHAIRMAN OF THE JOINT CHIEFS OF STAFF 

UNDER SECRETARIES OF DEFENSE 

DIRECTOR, DEFENSE RESEARCH AND ENGINEERING 

ASSISTANT SECRETARIES OF DEFENSE 

GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE 

INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE 

DIRECTOR, OPERATIONAL TEST AND EVALUATION 

ASSISTANTS TO THE SECRETARY OF DEFENSE 

DIRECTOR, NET ASSESSMENT 

DIRECTORS OF THE DEFENSE AGENCIES 

DIRECTOR OF THE DOD FIELD ACTIVITIES 



SUBJECT: Operations Security Throughout the Department of Defense 

On 14 September the President declared a national emergency by reason of terrorist 
attacks and the continuing and immediate threat of further attacks on the United States. As 
this Department assists wide-ranging efforts to defeat international terrorism, it is clear that 
US military and civilian service lives, DOD operational capabilities, facilities and resources, 
and the security of information critical to the national security will remain at risk for an 
indefinite period. 

It is therefore vital that Defense Department employees, as well as persons in other 
organizations that support DOD, exercise great caution in discussing information related to 
DOD work, regardless of their duties. Do not conduct any work-related conversations in 
common areas, public places, while commuting, or over unsecured electronic circuits. 
Classified information may be discussed only in authorized spaces and with persons having a 
specific need to know and the proper security clearance. Unclassified information may 
likewise require protection because it can often be compiled to reveal sensitive conclusions. 
Much of the information we use to conduct DOD's operations must be withheld from public 
release because of its sensitivity. If in doubt, do not release or discuss official information 
except with other DoD personnel. 

All major components in this Department to include the Office of the Secretary of 
Defense, the Military Departments, the Joint Staff, the Combatant Commands, the Defense 
Agencies, the DOD Field Activities and all other organizational entities within the DOD will 
review the Operations Security (OPSEC) Program, described in DOD Directive 5205.2, and 
ensure that their policies, procedures and personnel are in compliance. We must ensure that 
we deny our adversaries the information essential for them to plan, prepare or conduct 
further terrorist or related hostile operations against the United States and this Department. 




October 18, 2001 

Department of Health and Human Service E-mail 

RE: Department of Justice Freedom of Information Act Briefing 



Davis, Jeffrey (HHS/OS) 



From- Azar, Alex (HHS/OS) 

Sent- Thursday, October 1 8, 2001 2:00 PM 

To . ' White, Timothy (HHS/OS); Wiley, Ladd (HHS/OS) 

Cc ". Cade, David (HHS/OS); Davis, Jeffrey (HHS/OS) 

Subject: RE: FOIA 



Yes please. Could we air get a briefing? 

— Original Message—'-- 
From: White, Timothy (HHS/OS) 

Sent: Thursday, October 18, 2001 1:42 PM 

To: Azar, Alex (HHS/OS); Wiley, Ladd (HHS/OS) 

Cc: Cade, David (HHS/OS); Davis, Jeffrey (HHS/OS) 

Subject: FOIA 

Jeff Davis attended a presentation by the Justice Department on the FOIA this morning. The short message is that 
Justice is withdrawing the so-called Reno memo (which pretty much mandated disclosure especially of pre-decisional 
records) and will defend agency denial decisions if there is any credible reason to do so. Jeff would be glad to brief 
you if you want more information. 



l 



October 19, 2001 

Department of Health and Human Service E-mail 

RE: Department of Justice Freedom of Information Act Briefing 



UV.Hf fAA 2U2 J»U 8.JZU UHHS US ASfA tVl 



Cirrincione, Rosario (HHS/OS) 



1°™' Friday, October 19, 2001 4:01 PM , , . 

Comfort, Nancy (AHRQ); Posman, Harty (AO A); Armstrong, Lynn (CDC); Jackson, Lee J 
' °' (HCFAV Dorsey, Betfy B (FDA); Merrill, Steven (HRSA): Cornell, Susan (OD); Christian, 

Dariene (PSC); Kretschmaier, Roselyn (PSC); El-Hinnawy, Pat (OD) 
Cc . Davfe Jeffrey (HHS/OS); Eckert. Robert (HHS/OS); Blackwell, Maggie (HHS/OS); Wharton, 

Frances (HHS/OS); Rogers, Jo-Alice (HHS/OS) 
Subject: Attorney General's Memorandum on the Freedom of Information Act 

On October 12, 2001, Attorney General John Ashcroft signed a memorandum to the Heads of All Federal 
Departments and Agencies. A copy of the memorandum and a teansxnittal from the Office of Information and 
Privacy, DOJ, are posted on the FOIA POST page of the DOJ website, B 
ww-U5d£y\gov/oip/foiapost/rriainpage.htm. The memorandum recognizes both the citizen's right to know and 
the Governments need to safeguard national security, enhance law enforcement effectiveness, protect sensitive 
business information, protect personal privacy, and protect the decision making process. Please note that 
agencies are especially encouraged to give careful thought to the impact of discretionary releases on the 
privilege's that FOIA exemptions are designed to protect. The memorandum also establishes "a sound legal 
basis" and " an unwarranted risk of adverse impact on the ability of other agencies to protect other important 
records" as the standards which the Justice Department will use to deterrnine whether to defend an agency's 
denial in litigation. 

Both on the FOIA POST website and m a meeting held by OIP on October 18th, agencies are reminded that 
information regarding threat assessments, strategic materials stockpiling, and other information necessary for 
couriter-terrorism activities which may not meet -the deliberative process requirements of exemption (b)(5), may 
well be protected under the "high (b)(2)" exemption. Be sure to read the material referenced in the next to last 
paragraph of the OIP comments following the text of fhe Attorney General's memorandum. 

A hard copy of this E-mail and of the Attorney General's memorandum will follow shortly. 



October 25, 2001 

Memorandum From: Chris Smith, Kent Smetters 
To: Secretary of the Treasury, Paul O'Neill 

RE: Social Security Reform 



MEMORANDUM FOR SECRETARY O'NEILL 

From: Kent Smetters 

Chris Smith 

Date; October 25, 200 1 

Subject: Comments on CEA-NEC version of the PQTTJS briefing memo for the 

President's visit with the Social Security Commission Chairmen on October 30. 

Background 

The President is scheduled to meet with the co-chains of the Social Security Commission, 
Senator Moynihan and Richard Parsons, or. October 30 th , 200 1 , The Commission is slated to 
begin public deliberations on ihe outlines of a plan on November 

Status of Commission Deliberations 

The fiscal subgroup of the Commission is currently in a state of flux P but they have reached a 
tentative agreement to recommend reducingfuture benefit growth by moving to price indexing. 
Commission members are unclear about two issues: (1) what the President meant during 
his campaign by the ward ^voluntary t M and, (2) whether the President wants a list of 
reform options in the final report or a specific plan. 

Regarding "voluntary/ 3 it is clear that some players in (he White House had believed (and some 
still do) that "voluntary** means that people could, if they chose, stay in the current Social 
Security with no increase in payroll taxes and no cuts in benefits. One problem with that 
approach is that it would leave Social Security on an unsustainable course. The Other competing 
understanding of "voluntary" - and the interpretation desired by most Commission members - 
involves a two-steps approach originally proposed by Glenn Hubbard The first step would 
involve a benefit cut for everyone -- i.e., regardless of participation in personal accounts - in 
order to put Social Security on a sustainable on its own. The second step - and where voluntary 
becomes relevant - would give people the choice to receive an additional benefit reduction in 
exchange for allowing them to divert some of their payroll taxes to personal accounts. 

Regarding coming up with a list of reform options versus a specific plan, Commission members 
have been operating under the assumption that they will come up with a specific plan. In the 
past, there was significant resistance by Commission members to produce a report that outlines 
the "general reasons and principles" for creating personal accounts or to produce a list of options. 
However, now the White House seems to want the take the latter options approach in order to 
leave some wiggle room for the future. 

CEA-NEC Memo for the President 

The attached CEA-NEC memo is an attempt by Glenn Hubbard to engage the President on 
important related matters, Glenn has been working hard in trying to get input from the 




principals. Although the CEA has its own thoughts about personal accounts, they are not 
wedded to a particular plan and they seem 10 be genuinely interested in getting Treasury's input, 

Larry Lindsey is clearly wedded to his own particular plan - a plan that faces stiff resistance 
from many people outside of the NEC, including those in the CEA and Treasury, In the past, 
Larry has written some memos outlining his plan. But it is our understanding that, so far, these 
memos have not been sent to the President because of CEA objections. The current CEA-NEC 
memo reflects, in part, another attempt by Lany to present his plan to the President. Its 
inclusion, however, does not represent an endorsement by the CEA by any means. 

Problems with the CEA-NEC Memo 

Trie first part of the CEA-NEC memo (up until, but noi including, "A Comparison of Different 
Approaches to Creating Personal Accounts") summarizes some of the key bigger picture 
decisions that the CEA and NEC feels that the President must make before meeting with the 
Commission chairs next week. However, the rest of the memo appears to put the President in a 
position where he is to make a choice between several competing plans - none of which include 
Treasury's approach. The memo then concludes with an analysis of Larry's specific plan. 

The CEA's intention of presenting specific numbers for specific plans is simply to give the 
President an appreciation for the tradeoffs that are necessary under different approaches. 
However* the document provides many more details than arc necessary or appropriate for 
the President to make some key decisions right now. The Larry plan at the end of the 
document is an attempt by NEC to present the President with Larry's ideas. Clearly, the person 
who actually gives the President the verbal background briefing will play an important role in 
affecting the President's decision-making process. 

Right now, the document is currently in the middle of "no man's land." h contains much more 
information than is necessary to get the President focused on the few big questions that be must 
answer right now. At the same time, if the intention is to orient the President toward a particular 
approach (which is NEC's intention), the memo does not include a description of other 
approaches, including Treasury's. 

Although the issues dealt under the "Key Decisions" section are important and related to the 
Commission's tasks, the memo could be even more direct in engaging the President with the 
precise concerns facing the Commission. For example, what is the meaning of the "voluntary"* 
to the President? Does ihe President want the Commission to create a single plan or a list of 
plans? Or, does the President simply want the Commission to spell out some general principles 
without coming up with any specific plan? 

We recommend thai you request the following changes in the approach to the presentation to the 
Prraidcnt: 

Engage the President primarily and directly on 3 questions; 1) Is he willing to live 
with benefit cuts (I.e., ^pain") like that called for by price indexing benefits? 2) What h the 
meaning of "voluntary" {does he want to inflict pain on everyone, or just those who 



voluntarily opt out of the current system?) 3) Doe* he want to force the Commission to 
come tip with otic plan ar allqw multiple plans? (We can communicate directly with CEA 
some specific ideas that we have Tor sharpening the document in this regard.) The analysis 
Of the Larry plan (from "An Example of a Mi ted Approach" onward] should be dropped. 
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s Personal Accounts and Social Security Reform 

L 

Personal accounts are a bold, dram a tic reform that changes the focus of Social Security to 
i wealth accumulation. Accounts have many advantages over the existing system, including: 

; ■ Ownership 

• Investment choice 

• Ability to leave money to one's children 

• Benefits insulated from political risk (changes to benefits and taxes) 

• Opportunity to pursue higher returns 



Even with the h igher returns from personal accounts, there are only two ways to make the 
program fiscally sustainable; 

1 . Increase revenues 

j • General revenue 

[ • Voluntary contributions 

3 # We've ruled out a payroll tax hike 

2. Decrease expenditures 

3 • Slow the rate of benefit growth in the future 

0 

I 



g Key Decision Required: Sustainability? 

| 1 . To what extent do you wish to move toward fiscal sustainability? 

a. Leave fiscal problem for another day 

PROS: No change in benefits for any retiree 

CONS: Accounts will appear to worsen Social Security finances because 
general revenue is required to finance transition 
Delaying action makes future choices even more difficult 

b. Take action now to restore fiscal sustainability 

Requires a decision about how this is to be done 

? 

\ 

a 
Si 

I 



s Ke V Decision Required: Treatment of Workers Who Are Younger Than 55? 



2. In the campaign, you made it dear that workers now retired and those near retirement 
fj would not have their benefits changed, Does the same apply to younger workers who 

jj do not opt for persona? accounts? 

a. Do not change system for workers under 55 who do not take personal accounts 

PROS: No reduction in benefits 

CONS: Makes sustainability of the system more difficult 

Punishes workers who take the accounts relative to those who do not 
unless accounts subsidized with general revenue 

b. Require changes for ail workers under 55 to make system sustainable 

S 

PROS: Makes it easier to achieve financial sustainability 
J Personal accounts can be made much more attractive 

CONS: Benefits are cut for those not taking the account 



3 Key Decision Required: How To Achieve Sustainability? 

3. If you wish to move substantially toward fiscal sustainability. would you prefer to do it 
g primarily by slowing benefit growth, or by committing new money to the system. 

n 

a. Slowing the rate of traditional benefit growth (including those not taking the accounts) 

PROS: Places system on a permanently sustainable path 

System savings allows one to make accounts more attractive 

CONS; -Benefits are being reduced relative to currently scheduled benefits 



b. Contribute new money to the system, either through general revenue or through 
voluntary contributions 

PROS: No changes to benefits 

Could be used to place system on sustainable path 

Commits nation to significant increase in general revenue, or requires 
that individuals contribute additional money 
Opponents will say that general revenue or new contributions could 
save system "as is" 



CONS: 
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A Comparison of Different Approaches to 
d Creating Personal Accounts 

D 
D 

B 

J 1 ■ Personal Accounts Only (Leave System Unsustainable! 

• Individuals may stay in traditional system without any change to benefits 

• A voluntary personal account equal to 4% of wages, up to maximum annual 
contribution of $1000 

• The account increases benefits for anyone earning more than a 4% real return 

2. Sustainable System Through Benefit Adjustments 

• Price index the system starting in 2009, but allow benefits for low income individuals 
to rise through 2028. 

ii 

• A voluntary personal account equal to 4% of wages, up to maximum annual 
contribution of $1000 

-i 

^ * The account increases benefits for anyone earning more than a 2% reaf return 



11 3- Sustain able System Through New Revenue/Contributions 

■ New revenue (general revenue transfers or voluntary contributions) used to restore 
a sustarnability 

u 

• Individuals may stay in traditional system without any change to benefits 

• A voluntary personal account equal to 4% of wages, up to maximum annual 
contribution of $1000 

• The account increases benefits for anyone earning more than a 4% real return 
Note: Larqor Accounts are Possible Under Any of these Three Approaches 

D 
lJ 

1 

3.1 

s 



20 r 



System Costs Including Personal Accounts 




Current Syslem {assuming general revenues prevent bankruptcy) 

^—Personal Accounts Only and General Revenues 
^—Sustainable System \ntfth Personal Accounls 
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System Finances Over 75 Years 



Avera ge Tax Rate 

Current System (with General Revenues to Avoid Bankruptcy) 15.44% 
Sustainable System with Personal Accounts 14.63% 

Personal Accounts Only and General Revenues 15.91% 



Career Low Earner Benefit at Age 65 With a 5.15% Real Return 



$1,400 
$1,200 
S1 T 000 
$800 
$600 
$400 
$200 



$- 



^—Personal Account* Only/ Ne* Revenues 
-^—Promised Be ri elite {asstrning benefits paid after 2038) 
^"SustatiaWs System trift Personal Accounts 
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An Example of a Mixed Approach 

Mixed Account Plan 

■ A voluntary 5% account, 3.75% of which is from Social Security revenues. 1 .25% from 
additional voluntary contribution (a 3 for 1 match rate), 

• instead of current Social Security benefit, people receive $400 in 2001 dollars plus the 
real value of their contributions (employee share only). 

# System is balanced over 75 years with growing surpluses thereafter. 



System Costs Including Personal Accounts 




Career Average Earner Benefit at Age 65 With a 5.15% Real Return 



$2,500 



£ $2,000 
« 

o 
a 

§ $1,500 
c 

I $1,000 



£ $500 



^Exwitpte a! Mixed Approach 

"Prwnlssd BerwAs {assuming benefits paW after 2D3ft] 
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November 21, 2001 

Defense Intelligence Agency report 

Re: Assassination of Northern Alliance Commander Ahmad Shah Masoud 
to the September 1 1 attacks. 
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(0) AFGHANISTAN (AF) . 



MAS SOUD RELATED TO 11 SEPTEMBER 7001 ATTACK ;U) 



(b)(2) 



(b)(2) 



THl ASSASSINATION OF 



DEPARTMENT OF DEFENSE 



DOI : 
REQS : 
SOURCE : 



(b)(2) 



(b)(1) 



SUMMARY: (y/MF) THE RELATIONSHIP BETWEEN THE ASSASSINATION OF 
THE LATE NORTHERN ALLIANCE COMMANDER MASSOUD AND THF TERRORIST 
INCID3KT OF 11 SEPTEMBER 2001, INCLUDING AL-QAIDA INVOLVEMENT. 

TEXT : 1. (0/lir) BACKGROUND. IN THE EARLY ISSO'S, THE TALIBAN 
BEGAN AS A GROUP OF RELIGIOUS STGDENTS WHO REJECTED THE 
MUJAKADIN TAKEOVER OF AFGHANISTAN. DUE TO THE PAKISTANI 
GOVERNMENT SUPPORT TO TALIBAN FORCES, THE TALIBAN BECAME 
MILITARILY POWERFUL AND THEIR FORCES CONTROLLED APPROXIMATELY 30 
PERCENT OF AFGHANISTAN . MANY AFGHAN OPPOSITION FORCES WERE 
OUTNUMBERED AND OUTGUNNED BY TALIBAN FORCES, AND COULD NOT FIGHT 
THE TALIBAN FORCES DIRECTLY . THE FORMER MUJAHADIN COMMANDER, 
AHMED SHAH ( (MASSOUD) ) MANAGED TO FORM THE NORTHERN ALLIANCE 
FORCES (NAF) AND CON TINUED HIS FIGHT AGAIN ST TALIBAN FORCES IN 

fPiHHBB^H&^HMKl °' j - 1 SEPTE^BER20C1^COMMANDER 

MASSOUD WAS ASSASSINATED IN NORTHERN AFGHANISTAN. 



■ WARNING. THROUGH NORTHERN ALLIANCE INTELLIGENCE 
EFFORTS, THE LATE COMMANDER MASSOUD GAINED LIMITED KNOWLEDGE 
REGARDING THE INTENTIONS OF THE SAUDI MILLIONAIRE, L'SAMA j (31N 
LAD1N) ) (OBL), AND HIS TERRORIST ORGANIZATION, AL-QATDA, TO 
PERFORM A TERRORIST ACT AGAINST THE U.S., ON A SCALE LARGER THAN 



IKEASSISo IN KENYA AND TANZANIA 



IN APRIL 2001, MASSOUD ADDRESSED 

IENTS IN PARIS ■ IN HIS TELEVISED 

GOVERNMENT ABOUT UBL f — — — 



RELATIONSHIPS. ON 9 SEPTEMBER 2001, TWO ARA3S, 
LOVA1 TO UBL AND MEMBERS Of THE AL-OA1DA ORGAN 1 2 AT ION 
DECEPTIVELY PCSED A3 ARAB JOURNALISTS, ASKED FOR AN INTERVIEW 
WITH COMMANDER MASSOUD, AM D KILLED H IM WITH A SUICIDE BOMS THAT- 
i IN TlIETg CAMERA I ~~ 




(b)(1) 



(b)(1) 



ALTHOUGH COMMANDER MASSOJO WAS 

FIGHTING TALIBAN FORCES OVER THE CONTROL OF AFGHANISTAN, HE WAS 
NOT A THREAT TO DBL AND THE AL-QAIDA ORGANIZATION. TO MASSOUD, 
UBL WAS A SACJDT CITIZEN, EXILED TO AFGHANISTAN DUE TO HIS 
CHALLENGE TO THE LEGITIMACY OF THE SAUDI MONARCHY. AFTER THE 
TERRORIST STIKES ON THE U.S. EMBASSIES IN AFRICA, AND RECEIVING 
INTELLIGENCE FOR HIS FORCES REGARDING UBL'S FUTURE ATTACKS, 
MASSOUD BEGAN TO WARN THE WEST OF UBL AND AL-QAIDA I 



(b)(1) 



(b)(1) (b)(3) 
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COLL : 
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PREP-. 

ACO: 
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WARNING: (U) 
DERIVED FROM; 
DEC LAS ON: - 
END OF MESSAGE 
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December 6, 2001 - December 13, 2001 
To: News Outlet Bureau Chiefs 

From: Assistant Secretary of Defense for Public Affairs, Victoria 
Clarke 

RE: Media Coverage Issues, Military Operations in Afghanistan. 




OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 
1400 DEFENSE PENTAGON 
WASHINGTON. DC 20301-1400 



6 December 2001 



TO: 

FROM: 

CC: 

SUBJECT: 



Bureau, Chiafs 




RADM Craig Quigley 
Media Coverage Issues 



We owe you an apology. The last several days have revealed severe shortcomings 
in our preparedness to support news organizations in their efforts to cover U.S. 
military operations in Afghanistan. 

We have a significant responsibility to provide your correspondents the 
opportunity to cover the war. It is a responsibility that we take seriously. Our 
policy remains the same as it always has been: Keeping in mind our desire to 
protect operational security and the safety of men and women in uniform, we 
intend to provide maximum media coverage with minimal delay and hassle. That 
has not always been the case over the last few days, particularly with regard to the 
coverage of dead and wounded returning to the Forward Operating Base known as 
Rhino. 

The following are actions we have taken and will take to address our 
responsibilities and your concerns: 

• I have assigned an officer to work out of our Bahrain office whose full-time 
job is to stay on top of the logistics support for media ashore. Airplane 
flights into and out of Afghanistan; staying in touch with news organization 
representatives on changes; keeping the master list of who wishes to go into 
Afghanistan - all of it. Major Robert Winchester can be reached in Bahrain 
at 973-724-561/027. 



• We have decided we need more senior, more experienced PAOs on the 
ground in Afghanistan who can better handle the challenges. These officers 
will also facilitate access, filing, communication with higher headquarters - 
all of it. They will be stationed at Bagram Airfield, Mazar-e Sharif and 
Rhino within the next week. We will provide you their names and contact 
information as soon as possible. 

• We have stationed three military PAOs at Bagram, and three are enroute to 
Mazar-e Sharif, that are able to provide filing and access support to your 
efforts from within the country. We believe improving the communication 
and manning of our press centers at Bagram Airfield and Mazar-e Sharif will 
provide better and faster access to our troops there. 

• Today, we reissued public affairs guidance to all our subordinate commands 
so that everyone understands Secretary Rumsfeld's and General Franks' 
intent - maximum coverage, minimum hassle. 

• As ever, our primary goal is longer duration, larger numbers and unilateral 
filing status for news organizations covering the military action in 
Afghanistan. We remain committed to achieving that goal. 

The road ahead will not be easy. While we cannot do everything you might want 
in covering this most unconventional of wars, we can guarantee one thing: we will 
keep the lines of communication with you open at all times to address these and 
other issues. 
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PUBLIC AFFAIRS 



MEMORANDUM FOR: News Media Bureau Chiefs 

SUBJECT: Selection for Secretary of Defense Trips 

The attached documents outline the procedures and policies by which 
OSD (PA) will select media to travel with the Secretary of Defense. 

Individual correspondents, bureau chiefs and DOD public affairs 
officials contributed significantly to the development of this process with 
their advice and recommendations. These decisions are based largely on 
their input. Additional criteria that weighed heavily in reaching these 
decisions include: 

• Size and scope of news organizations 

• Commitment to on-going coverage of the Pentagon 

• Representation of DOD's diverse audiences 

These criteria, admittedly, contain quantitative and qualitative 
considerations. Simply selecting the largest media organizations every time 
would ignore outlets that reach diverse and important constituencies. 
Although we will not make everyone happy, we do think this system 
provides a balanced and predictable method for selection of the Secretary's 
traveling press contingent. 



Victoria Clarke 
Assistant Secretary of Defense 
for Public Affairs 



Attachments 
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Selection Procedures for Secretary of Defense Traveling Press 



1. Selection Criteria: The selection of news media accompanying the 
Secretary of Defense on trips is based on a number of criteria, but the 
driving factor in how many members of the media are allowed to 
actually travel with the Secretary is the size of the plane assigned to 
the trip and the number of seats allocated to Public Affairs. We will 
always try to accommodate as many members of the media, 
representing as many disciplines in the media as possible. 

2. Media Categories: We will consider media in the following 
categories when 

considering and selecting specific travelers. The OASD(PA) Press 
Operations office will be responsible for establishing and maintaining 
appropriate rotating travel rosters: 

• Wire Services (AP, Reuters, AFP. Others on a rotating basis) 

• Electronic Media (TV) 

• Electronic Media (Radio) 

• Large newspaper/news service/magazines - those organizations 
with audited circulations of at least 500,000 which cover the 
Pentagon on a regular basis. 

• Small newspaper/news service/magazines - all organizations not 
covered in the large category. 

• Photo (and all others not covered above) 
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3. Selection Criteria: Assume a seat allocation of 13. Pool rules do 
not necessarily apply in this situation and should be addressed in the 
planning stages of each trip. In any case, if there are five seats or less 
available, all products of the traveling media will be pooled. If more 
than 13 seats are available, they will be offered to news organizations 
in the following order: TV, radio, large newspapers, small 
newspapers, photo, wires. 

Allocated seats will be assigned like this (cuts, based seats available, 
will come from the bottom): 

1. AP 

2. TV Correspondent 

3. TV Camera (Pool) 

4. Reuters 

5. AFP 

6. TV 

7. TV 

8. Large newspaper/news service/magazine 

9. Small newspaper/news service/magazine 

10. Large newspaper/news service/magazine 

11. Radio 

12. Photographer 

13. Rotating wire service 

4. Selecting Media: Within a group, media outlets will initially be 
ranked based on their deliberate and long-term commitment (prior to 
September 1 1 , 200 1 ) to covering the Pentagon and the Secretary of 
Defense's traveling schedule. Once the initial list (group-level) is 
established, a numerical rotation will determine the media 
organizations that are invited to travel on the next trip. To avoid 
manipulation of the roster, if trip selection is offered to a media outlet 
and is subsequently turned down, that organization will move to the 
bottom of the list. Organizations that would like to be included after 
the initial rotation is established will be vetted for continuing 
commitment to covering the Pentagon, then added to the bottom of the 
roster. 

5. Unique situations will be considered and adjudicated on a case-by- 
case basis by the ASD(PA). 
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The Way Ahead in Afghanistan 



13 December 2001 



PUBLIC AFFAIRS 



1 . We intend to put in place a total of three nearly-identical Coalition Press 
Information Centers (CPICs) in Afghanistan at Mazar-e Sharif, Bagram and 
Qandahar Airport. 

2. We envision having 5-10 public affairs staff at each site, with rudimentary 
communication capability (small numbers of cell phones, e-mail, etc.). 

3. Function of staff at each site is to facilitate access to U.S. and coalition forces 
that are posted there. That means interviews, camera access - anything we can 
provide within available resources to help you do your job. 

4. Mazar-e Sharif . This site will become a hub of humanitarian aid activity in the 
northern part of Afghanistan. The runway is being repaired and upgraded by 
U.S. Air Force Red Horse engineers and local contractors; a Jordanian field 
hospital is being installed; French and American force protection soldiers are on 
station; and NGO reps will soon use this as a site for moving relief supplies in, 
then moving them further into Afghanistan. 

5. Bagram . Very similar function in the east central part of Afghanistan. Runway 
here is being repaired and upgraded by U.S. Navy SEABEES and local 
contractors; a Jordanian mine flail called an Aardvark is clearing mines and 
unexploded ordnance; American 10 th Mountain Division soldiers are providing 
perimeter security; and NGO reps will soon be here as well. 

6. Qandahar Airport . Same function in southwestern Afghanistan. This site still 
immature and many days away from a useable runway, living conditions, etc., 
but ultimate goal remains the same. 

7. Access. We hope to transition to a round-robin military aircraft leaving Bahrain 
weekly and moving news media reps to Qandahar - Bagram - Mazar - Bahrain. 
Will be coordinated out of a small (3-5 people) logistics cell in Bahrain. Don't 
have this set up yet, but we envision matching schedules, desires of 
correspondents and availability of our forces on the ground as much as possible 
to help you do your job. This system would remain in place until U.S. military 
forces leave Afghanistan or news interest fades. 
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OEF/OSW Public Affairs Contacts 12 December, 2001 

PUBLIC AFFAIRS 

CENTCOM/PA 
24 hours 

Comm: {813)827-6762 

Unclas Fax: (813)840-5629 

E-mail: mcgeebk@centcom . mi 1 

Additional E-mail: wallacma@centcom.mil 

CENT AF/ PA (SHAW AFB SC) 

Capt Richard Johnson 

Comm: (803) 895-2875/3 
Fax: (803)895-2871 

E-mail: j ohnson . richard@shaw . af . mi I 

JTF- SWA/PA 

Major Brett Morris 

Comm: 966-1-478-1100, then 433-3732 
E-mail: j tf swa . pa@psab . af . mil 

MAR CENT 

LTC0L Pat Sivigny, PA0 

Comm: (808)477-8308 

Fax: (808)477-8715 

E-mail: sivigny PA Su\tp . usmc . mil 

NAVCBNT/PA (Bahrain) 

Also logistics hub for TF 58 flights; co-located 

CDR Jeff Alderson (Navy questions and ship embarks) 
Major Rob Winchester (flight details into Afghanistan) 

Comm: 011-973-724-007/561/562/027/510 
E-mail: pao®cusnc . navy . mi 1 

SAF/PA CBNTAF-Watcher 

Major Donna Nicholas 

Comm: 703-697-5175 

E-mail: donna . nicholas@pentagon . af . mil 




U.S. Embassy , Riyadh, KSA 

Dr Rick Roberts 

Comm: 99-488-3800 ext. 1257 

U.S. Embassy, Kuwait 

Director: Holly Phee 

Coram: 99-00-965-539-0373 
E-mail: pheemc@state.gov 

Islamabad, Pakistan 

B6 Hawkins or Major Morris (CIC PK) 

Comm: 011-925-128-70428 

CJFLCC, Kuwait 

LTC Bonnie Herbert (CJPLCC PA) 

Comm: 011-965-468-8040 

UK Ministry of Defense Press Office 

Comm: 011-44-207-218-3256 

Rhino (Task Force 58, Media Center Bahrain) 

Major Hughes 

Comm: 00-973-920-7724 



January 4, 2002 

Memorandum from: Treasury Department Public Relations Chief, 
Michele Davis 

To: Secretary of the Treasury, Paul O'Neill 

RE: How to Handle Tim Russert During an Appearance on NBC's 
"Meet the Press" 



St* 1 * y.* 

S un day TV - Meet the Press 

8:30 AM 

1 0 minute segment 

Other guests: McCain and Lieberman from Uzbekistan 
Karzai 

MESSAGE 

FIRST ANSWER, no matter the question: 

We must act to ensure our economy recovers and people gel back to work. 

KEY LINES TO DELIVER: 

An economic security package to make the recession shorter and put people back to work faster. 
Creating jobs is the key to success, 

a growing economy creates a budget surplus, not the other way around 

If ibc Senate Majority Leader is serious about helping put people back to work, then we should 
have TP A and the economic security package on the President's desk by March 1. 

WORD CHOICES: 

"Economic 5ecurity ,T not "stimulus" 

talk about, people, and their jobs, not "growth'' 1 and "surplus" 
LONK: 

The economy is showing some signs of recovery, but they haven't yet solidified and we need to 
act to speed the recovery, because there's no reason people should be out of work for any longer 
than is necessary. 

On questions about the state of the economy, we can't just cite good slats, we need to talk about 
both the good and bad signs: 

• Unemployment went up, but not as much as it could be 
» WSJ poll, average expect 0.9 % growth in Ql 

* Car and truck sales bad the second strongest year to date, but they slowed in December 



I JKRI ..Y QUESTIONS: 



1 . Slate of the Economy 

The first several questions are likely lo be about the slate of the economy - without Russert 
mentioning the President's agenda or anything else related lo Washington. You need to interject 
the President's message, even if the question has nothing lo do with that. 

EXAMPLE: "What is the state of the economy today?" 

A. We're seeing hopeful signs of a recovery, but Ihcy aren't as strong as we'd like Ehcitt to be, 
Too many people are without a job right now. But confidence is up, which is a good sign. I 
saw in the WSJ that a consensus estimate on growth is something like 0.9% for the first 
quarter. That's growth, but it s just not good enough. The President doesn't want us to sit on 
my hands and hope this recovery lakes root. We need to act, to get people back to work 
more quickly and gel the economy growing again, 

2. Daschle's accusations, 

Russert will ask about Daschle's accusations that the tax cut created the deficit. You need lo say 
in a very succinct sentence that the terrorist attacks and the recession caused the deficit. You can 
give the numbers (attached), but don'l only give ibe numbers. First, give a clear succinct 
sentence, Russert likely will ask a series of questions about the deficit. You shouldn't make 
any projections budget numbers are still weeks away. 

Q Are you willing to increase the deficit to pay for a stimulus package we may not need, since 
the economy is already showing signs of recovery. 

A. (You need to respond very strongly that our primary concern is pulling people back to work.) 
Millions of people don't have jobs right now\ because our economy isn't growing. That has to 
be our primary concern. When people go back to work, the economy grows and the deficits 
disappear, 

Q. Let me follow up to thai: does the deficit not matter at all? Should we repeal the cut in the 
top tax rate to fill that hole? 

A. Even Senator Daschle didn't suggest that. Because everyone knows, raising taxes slows the 
economy - exactly the medicine we don't need right now, 

0- Is this the old, failed 1980s rhetoric about growing our way out of a deficit? 
A. Iti the 1980s, the economy grew and revenues to the Treasury grew a lot. The problem was 
that government spending grew even faster. What we learned from the mid 1990s is that 
economic growth, combined with spending discipline, is the path to budget surpluses, 

Q. Your asking for an increase in the debt ceiling, too. Isn't that an admission thai the tax cut 
was too big? 

A. We need an increase in the debt ceiling because of the recession and the war. Wc are going 
to defeat terrorism abroad and we are going to create jobs here at home. That requires the 



government lo borrow more money Ihis year, an obvious price we arc willing to pay to ensure 
our safety and prosperity bene at borne, 

Q. In 1 997* the Republican Congress refused So raise the debt ceiling when Rubin asked them to 
do so. Will you get the same reaction? 

A. It's inconceivable that they won't raise the debt ceiling. Our economy was wracked by a 
terrorisl attack and a recession. We need the tools to defeat terrorists abroad and reignite growth 
at home, 

3. Daschle's proposals 

Expect a series of questions about any of the particulars of Daschle' s proposals, But don 4 1 

answer only by critiquing that proposal. Instead, flip the question to talk about why the 

President^ proposal is the right way to ensure a stronger recovery. 

Q. Would you consider a new- worker las credit, lo encouraging hiring? 

A. Do you think NBC might just Hire everyone and rehire them to get a tax credit? Wouldn't 

that be nuts? The President has proposed the right tax incentives to create jobs - reducing 

income taxes on millions of small businesses, accelerating expensing of new investments. 

and fixing the corporate AMT so it doesn't raise taxes on companies when they are doing 

their best to avoid laying off workers. 

4, Likelihood of enacting anything. 

Senator Daschle said "We should move quickly to pass a bill mat boosts; demand, encourages 
investments, and creates jobs." Those are words the President has said many times. So you 
should welcome Senator Daschle's new willingness to enact an economic security package. You 
should also bring up dislocated workers as a reason you think we will gel something done. And 
then give your deadline. 

Q. Isn't this just posturing? You guys want to show the unemployed that you care. Will 

anything actually get done? 
A- Theresa only one way to find out T Tim. Senator Daschle showed new willingness lo enact an 

economic security package. He called for action to help strengthen our recovery. He's in 

charge in the Senate. So if he's serious, he will have Trade Promotion Authority and the 

economic stimulus package through the Senate by March 1. 

Q. Would you be willing to drop the las rate tuts to geE the rest oflhe package done? 
A, Millions of small businesses pay individual income taxes - not corporate income taxes. And 
those small businesses are the engines of job creation in our economy. We need lo give them 
relief so they can invest and hire. 

Q. Since you all can't agree on tax cuts, why not just do the package for dislocated workers? 
A, People don't just want help while they are out of work, they want jobs. And even on the 
dislocafed worker package, in December Senator Daschle objected Co our proposal to give 
unemployed Americans a tax credit to pay for 60% of their health insurance costs. Insurance is 
enormously expensive for so many of these families - that's got to be part oflhe help we give 
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Memorandum from: Michele Davis 

To: Secretary of the Treasury, Paul O'Neill 

RE: Terrorist Asset List 



MEMO 



To: Secretary O'Neill 
From: Michele 
Dale: L/8/02 

Re: Tomorrow's terrorist finance announcement 

We have scheduled a press conference for 1:30 PM Co announce the latest listing. Attached is a 
draft statement for you to read at that event. We spent most of the day making sure we had the 
fuels straight, so 1 will go over it onto again tonight to give it a little more punch. 

Attached is also a list of possible questions and suggested answers. We won't take loo many 
questions al the press conference, and anything that is very detailed you can refer the reporter to 
the press office for further information. 



DRAFT REMARKS ON NEXT TERRORIST ASSET LIST 



Good afternoon. Today wc listed four more terrorist entities - two organizations and two 
individuals - and blocked their assets in the United States. While portraying themselves 
as legitimate charitable enterprises, these two organizations and associated individuals 
have engaged in fiindraising activities for Usama bin Laden and al Qaeda, We've now 
listed 168 individuals and organizations in the US. Let me take a moment to highlight 
our progress in shutting down these terrorist financiers 1 access to not onJy the US 
financial system, but the world financial system they rely on to purchase the tools of their 
evil acts. 

As you have all read in the news, Treasury law enforcement,, the FBI, and other federal 
agents have tTaced much of ihe money that was wired to the hijackers who wreaked terror 
on the United States on September 1 1. Money was transferred to the US, in dollars. Ho 
one mailed a cheek from Afghanistan,, or even wired money from Afghanistan. The 
organizers of that horrible attack had to convert their money to dollars and wire it from a 
financial center, in this case Dubai, A terrorist organization wanting to send money into 
the US has to be able to turn their local currency inio dollars, and it isn't possible to do 
that in large quantities except in larger money centers around the world- Places like NY„ 
London, Dubai, and Hong Kong. The world financial system works, like a hub and spoke 
System, and these financial centers are the hubs. The most efficient way to move money 
from a non-hub city to anywhere else in the world is through a bank in a financial center. 

To shut terrorists out of the world financial system then T we need to shut down their 
access to the hubs of financial activity around the world, A principal means of doing this 
is through the United Nations. On December 2000, the UN passed UNSCR 1333, 
requiring every member nation to block the assets of groups listed on the resolution as 
flinders ofal Qaida. Since Septcmbcr23„ every time we designate a new entity for 
blocking in ihc US hecause ihey are associated with financing al Qaida> we then submit 
ihose names to the UN for addition to UMSCft 1333, So far, there are 3 24 names on the 
UNSCR list. Once the UN adds those names, nations around the world block their 
assets. On September 28, the UN passed UNSCR 1373 T requiring every member nation to 
block the assets of all terrorist financiers, not just the Taliban and al Qaeda. Each nation 
adds a brick in the wall that denies terrorists access to the world financial system. 

So far, Canada and Luxembourg have blocked all Lhe names wc have blocked and the UK 
has blocked all but a handful. After receiving each new list of terrorists from the US, the 
Hong Kong Monetary Authority has directed banks and other financial institutions to 
search for accounts under these names. Switzerland has blocked 30 terrorist-related 
accounts containing 1 5 million dollars (24.9 million Swiss franc?) since September 1 1 . 
The UAE has blocked on several of the US lists, and publicized an additional list of 30 
companies with suspected terrorist links. Their action to block the al Barakaat network 
effectively shm down the operation worldwide 



When the terrorists have nowhere to mm to transfer money, they are reduced to much 
riskier ways of financing their evil. They have to smuggle cash into the US, which is a 
crime US Customs can arrest them for. 

The web is closing. Because our allies in the money centers around (he world are 
working with us, terrorists who may still have resources well hidden somewhere remote 
can no longer move that money around the world with case. Imagine you had no 
checking account through which to pay your hills, and instead you had to cany cash and 
wait in line to pay the phone bill T then the electric and then the water. Even if you have 
the cash, think about how much more time and effort is involved, hew much more risk of 
the money not getting there on time. These are the pains we are inflicting on the 
financiers o f terrorism. 



Q and A 



Q. Are you alleging that the charities themselves are bad, or just branches of the charities? 

A, The ASC is a tool ofal qaida. The RIHC headquarters in Kuwait may have no knowledge of 

what its affiliates in Pakistan and Afghanistan arc doing. 

Q. How is ASC linked to al Qaida? 

A. We have solid information that ASC is funding al Qaida by misleading other NGOs into 
believing they are donating to help orphans. This is an appalling abuse of those people who are 
eager to fund real charitable activity. 

Q, Arc you alleging that hose who donate are aware that their donations arc going to a] Qaida? 
A In many instances, these organizations preyed upon people who simply wanted to help 
orphaned children. These organizations took money from orphans and gave it to terrorists. 

Q r Have you had cooperation from the Kuwaitis? 

A. We're pleased with the cooperation they've provided- 1 defer to lliem to give you details on 
their cooperation. 

Q. Have you had cooperation from Saudi Arabia? 

A, We're pleased with the cooperation they've provided. I defer to them to give you 

Q. Have you bad cooperation from Pakistan? 

A. We ' re pleased with the cooperation they' ve provided. 

Q Did any other nations block simultaneously? 

A. We shared information with our allies in advance of today 1 s designation, and several of them 
have blocked these organizations in coordination with us. We can provide specifics later, once 
we collect all the information on today's activities 

Q. How much do you expect to freeze in the US today? 

A. We are not aware of any US accounts held by these organizations or individuals. The 
primary purpose of our action today is lo cut off current and future access to the US financial 
market . With out action today we are putting citizens of the w orld on notice not to do business 
with these organizations and individuals who are doing business with al Qaida Now that we 
have designated them under the Executive Order, we will present the names to the United 
Nations for addition to the UNSCR requiring all nations to block the assets of listed groups, 

Q, Why hasn't the total dollar amount frozen world-wide not increased up much recently? 
A. Many nations are quietly participating in our effort, and therefore don't publicize their 
actions. In addition, the dollars frozen is only a small part of the effectiveness of this effort; 
Think of each of these accounts as part of a pipeline - every lime we freeze an account, wc not 
only capture what's in the account at this time, but also prevent future use of that pipeline. In the 
case of the Holy Land Foundation, for example, we froze hundreds of thousands of dollars in the 
United States, but the impact is far greater - Holy Land Foundation raised S 13 million in the 
United States in 2000 and will not raise a penny going forward 



Q. What about money centers like Frankfurt, Singapore? 

A, 1 couldn't mem ion everyone in my prepared remarks. Germany has blocked every name lhat 
we have, and we are pleased with the cooperation we've had from Singapore as well. 

Q. Yasin al Qadi has petitioned OFAC to be removed from the list. Was the US wrong? What 
is the procedure for reviewing his request? 

A, We arc confident in our evidence. We'll review his request, and he happy to discuss it with 
him, There is a procedure that has been in place for some time for reviewing these kinds of 
requests. 

Q, Holy Land Foundation has requested OFAC grant ihtan a license to use some of their frozen 
assets to pay bills, including legal bills, Will ihey get that license? Should ihey be granted 
access to their funds lo pay lawyers to make their case for delisting? 

A. We don't discuss license requests that are under review I his is a standard process, and will 
be handled like all other requests. 

Q. Today's designations are al Qaida related. Are you shying away from designating other 
groups, after seeing how the designation of the Kashmiri groups fed the tensions betw een India 
and Pakistan? 

A We sire focused on denying all terrorists access to funds to pay for their evil acts. Our 
primary' focus is al Qaida, but it is by no means our sole focus. We have a process in place to 
keep moving forward, adding new names as the information comes together, 

Q, The US still hasn't designated 21 terrorists named for blocking by the EL on December 28. 
How can you ask coalition members to designate US names and trust that the US is right, when 
you won't do the same for the EU? 

A. We are reviewing the evidence, and will make a designation as soon as we are able to do so. 
We are very happy that the EU took this step to name terrorist organizations - we urge every 
nation to help us identify terrorist financers whose activities must be stopped. 

Q. Do you have Treasury teams in Saudi Arabia, Kuwait, etc? 

A, We have sent people to several nations, for the purpose of gathering evidence, sharing 
ev idence and providing technical assistance. We are happy to support olher nations in their 
efforts to crack down on terrorist financing. I'm not going to discuss any particular trips. 
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CONTROLS 
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SERIAL: (U) IIRl 
TEXT 

COUNTRY. !U! PAKISTAN (PK) ; AFGHANIS'! AH !AF) . 

I T R ^^^■nHHBBHMBIBn - PAKISTANI POLITICAL, 

(b)(2) 

MILITARY SITUATION, AND TERRORISM ISS'JSS <U) 



DEPARTMENT OF DEF3NSE 
fU! 200106CO. 




SUMMARY: (Di'Ull THIS RF.PORT CONTAINS INFORMATION ON THE 
POLITICAL AND MILITARY SITUATION IN PAKISTAN INCLUDING PAKISTANI 
GOVERNMENT STABILITY, PAKISTANI ARMED FORCES CAPABILITIES, AND 
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2. (J/11F) FAKTSTANI GOVERNMENT STABILITY. THE PAKISTANI 
GOVERNMENT WAS STABLE AND THERE WAS NO CHANCE THAT ANY GROUPS 
WITHIN PAKISTAN, INCLUDING THE INTELLIGENCE ORGANIZATION, WOULD 
OVERTHROW THE GOVERNMENT . THE ONLY FORMATION CAPABLE OF 
OVERTHROWING THE GOVERNMENT WOULD BE THE PAKISTANI ARMED FORCES. 
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TERRORISM .ISSUES. MANY PEOPLE IN PAKISTAN FEARED 
THAT DEFEAT OF THE TALI BAN/ AL-D.AIDA FORCES WOULD CAUSE MORE 
ATTACKS ON WESTERNERS IN PAKISTAN. THE PAKISTANI GOVERNMENT 
WOULD NOT OFFICIALLY HIDE ANY TALI BAN/ AL-QAT OA TERRORISTS UNLESS 
IT WOULD 9E BENEFICIAL TO THEIR SECORITY INTERESTS. THERE WERE 
MANY ORGANIZATIONS WITHIN PAKISTAN, WHICH WOULD PROVIDE SHELTER 
ANS^j^PORTTALI^affi^3A T DA , T ERRpRIS T S ■ JBHiiBWjB B P W IS H W W\*) 

llglllllijBEH , 

WilAT WESTERN WORLD PERCEIVES AS TERRORISTS; TO THEM, T!;FY ARE 
FREEDOM FIGHTERS OR MOSLEM FIGHTERS OF THE SAME FATE (NFH . 
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Department of Justice Memorandum From: Deputy Assistant 
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FROM: John. Yoo 

Pcpuiy Assistant Auorney General 



Robert J. Delahunty 

Sperial Counsel ' r a?f 

RE; A pplication yfTrtoiies and frrar fo jf CW ia Taliban Delves* 

You bzvc asked for our Office 1 s views concerning the cffeci of internAtional trratirf and 
federal laws on The trtattocaT of individuals detained by Hie U.S. Aimed Tonus during the 
conflict in A^shasis-jiL Id particular, you have asked whether the laws of aimed conflict apply 
to the conditions of detention and lie procedures for Dial of memDcrs of al Qaoda and the 
Taliban militia. We conclude thai tnese .treaties do nol prolecr memhera of Joe ,.al .QfljEda,^ 
ofganizaiidii, Which as a non-Statc actor cannot be a party to the international tgictncncs 
governing war. We further conclude that that these treaties do nol apply to the Taliban militia- 
Tbii metDPrandum expresses no view as to whether the President should decide, a* * matter of 
policy, ihat the U-S Armed Forces should adhere to the standards of conduct in those treaties 
with respect to the treatment of prisoners. 



"We~eelievc it most useful co structure (he analysis of these questions by focusing on the 
War Crimes Act, IS TJ.S.C. 5 2+41 (Supp. m 199T) <'WCA"). The WCA directly iricorporalcs 
several provisions of international treaties governing the laws of war into the federal criminal 
code. Part I of this memorandum describes the WCA and the most relevant treaties that h 
incorporates: lie four 194* Geneva Conventions, which generally regulate the bcarmeoi d" 
combatants, such as primers of war fPOWs^ the injured and sick, and civilians. 1 



Part D examines whether al Qaeda detainees can clshn the protections of thes* 
agreements. A! Qaeda is merely; a violent political movement or organization not a nation* 
stale. As a result, it is ineligible to be a signatory to any maty. Because of the novel nature of 



L The fan Geneva OrrtfiDom Tor ibc ProtrrtU* of VirtLnii tfl We. (UtwJ Ajjpui 12. 1949. wn* fSftf**J by Hk 
Hatted Sem« Mi My I4 h ISrS5. These art the Ccwvratian fa Ac AjBeliflntLan qIHk CpaJdiion of the Wooded 
„*) Sitk in Aimed Fo™t in tb= Field, 6 U.S.T. 3115 rWi Convmnoa TJ; ibt Co^ralim ftff ibt 
AmOieiatimof the Gmditioii &rWi™»ieo\ £cV.aod ShifiwrakEdMeinbcn af Araacd Forces n St*, $ U-&T. 3319 
CGtnevi Canvojtie* 1TJ; the CairaUjor, JUUlfre n> rbe Tramicnl erf Priicam ef Wat, & U.S.T. IF 17 (tm^ 
Convcsicn uT*); and tht Cmvenriai Relative to ibt Ptqcceuen of Civiliin Persons m time of Wh, £ U.S,T. 3317 
PC™** Cwnnan™ IV*). 



this conflict, moreover, we do not believe that al Qaeda would be included in noB-intfimarinna] 
forms of aimed coufiitJ co which egeqc provisions of the Geneva C^venhons might apply- 
Therefore, neither ihe Geneva Ceavestions nor the WCA regulaie the detention of aj Qacda 
prisoners caplufed, during the Afghanistan conflitL 

Part m discusses whether the same deary provision, as moirporatcd through the WCA, 
apply lo Ihe treatment of captured members of Lhc Taliban militia. We believe ihat the Geneva 
Conventions Jo not apply for several reasons. First, the Taliban was not a govramnncnl and 
Afghanistan was not - even prior to the beginning of (he present conflict - h functioning State 
during the period in which they engaged in hostilities against the United Stales and, its allies. 
Afghanistan's status a* a friled state is ground alone to find that members of the Taliban militia 
are not entitled" to enemy POW status under the Gcnevi Conventions. Further, it is clear (hat the 
President has the wnstitirti™a]_ ^hflrity to suspend our treaties with Afghanistan pending the 
restoration of a legitimate gOvemrnEjn'capabrt oTperfonYLin^^^ — 
Second, it appears from the public evidence that Ihe Taliban militia may have been so 
intertwined with al Qacda as to be fractionally indistmguishable tom in To the extent that Bali 
Tahban militia was mmc akin to a nra-governmental organriation thai used mihtary force to 
pursue its reEgtOUS and political ideology than a functioning gpVianmcn'U its members would be 
oq the same legal footing as al Qaeda, 

In Pan IV, we addrtss the question whether any cusunnary international law or armed 
tcnShm might appLy to the al Qaeda or Taliban juiliua members detained during the course of :he 
Afghanistan wnflict. We conclude that customary international law, whatever its source and 
content, does not bind the President, or restrict the actions of the United Stales military, because 
it does not constitute federal law recognized under the Supremacy Clause of the Coititunon. 
The President, however, has the constirutioiiaJ auihnr.ty as Conanander in Chief to interpret and 
apply the customary or common laws of war in such a way that they would extend to the conduct 
of members of both al Qacda and the Taliban, and also to the conduct of the U.S. Armed Forces 
towards members of those groups taken as prisoner* in AfBhanistan. 

LSaggSwJ ««d Pvgvi^ tfjht War CrintsAtt and the (W. G,^/.^ 

It is our understanding that your Department is considering two basic plans regarding the 
treatment of members of al Qaeda and the Taliban militia detained during the Afghanistan 
conflict First, the Defense Department fiends to make available a facility at the U.S. Navy base 
at Guantanamo Bay, Cuba, for the long-term detention of these individuals, who have come 
under our control cither through capture by our military or transfer from our alhes in 
Afghanistan. We have discussed in a separate memorandum the federal jurisdiction issues that 
might arise conccmirte Guantanamo Bvy 1 Second, your Department is developing procedures 
to implement the President 1 ! Mihtary Order of November 13. 2001. which establishes mihtary 



Deputy An 
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commissions for (he trial of violations of die laws of war committed by non-UjS. citiacas 1 The 
queslioo his arisen whether the Geneva Conventions,, or other relevant mtouationit treaties or 
fedcra] la^s h regulate these proposed policies. 

We believe thai the WCA provides a useful starting point for nur analysis of ihr 
application of the Geneva Conventions id the treatment of detainees captured in the Afghanistan 
theater of operations.* Section 3441 of Title IE lenders certain acts punishable as "war crimes. 1 * 
The statute's definituHi of thai tern mrarporaic, by reference, certain treaties or treaiy 
provisions relaling to the laws of war, including we Geneva Conventions. 



Stcata 2441 reads in fall as fallows; 
Wer crimes 



(a) Offense,- Whoever, whether inside or outside the United States, commits a 
war crime, in any of the circumstances described in subsection fjb). shall be 
fined under this title or imprisoned for life or any term of years, or bolh, and if 
death results to the victim, shall also be subject Jo the penalty of death. ^ 

(h) CircuiRstances.-The circumstances referred to in subsection (a) are that the 
person onnmdtting such war crime or the victim of such war crime ii a 
member of the Armed Forces of the United Sutes or a natjoDal of (he United 
Stales (as defined in section 101 of the lmmierarioD and Nationality Act) 

(c) Definition. -As used in this section, the term "war crime" means any condnci- 

{ I ) defined as a grave breach in any of the irjlernatiuiia] conventions signed at 
Geneva 12 August 1949, or any protocol to Such convention IB which the United 
Stales is a party; 

K 2 ) prohibited by Article 23, 25, 27, or 26 of the Annex to the Hague 
Convention IV. Respecting the Laws aod Customs of War on Land, signed 18 
October 1907; 

(3) winch constitutes a violation of common Article 3 of the iirtcrnationaJ 
conventions signed at Geneva, 12 August 1949, or any protocol to such 
convention to which the United States it a party and which dcab with non- 
udernational aimed conflict; or 



' Set e mcrvlfy McB»indjam £w Alberto E_ Qfmrii1ri t Couek] to 1ir Prratiepi; fros Pwrici F. PbiDm Dtpuiy 
.fjjiatmt AndTftry ticnm^ Oflw* of Legal GjuowL At Lemlity of tfa Hit Miltwty Cexmusitms fC Jty 

" The ml* of kaily icqunrt cbM tine WCA be read to u in auurt (hit preipeetm drfrmUnti hav* atetptxtg. notice 
cftta uton crtta aeb am (btiMuteeaekfanw. Set, Caniltn v. VmieJSma. 530 120, JJJ (30005. b 
flusM easts tn irtuch the *ppfcn™ of > Wj b y ih£ WCA u mdw, therefon:, uk rule of lenity 

reqoira thai it* bterpreatN? Shu* Ik rewired in the dclWint 1 * 



(4) of z pmon who, in relation to an anned conflict and contrary Id the 
provisions of the Protocol on Prohibitions or Restrictions cm thE Lfee of Mines, 
Booby-Traps and Other Devices as amended at Geneva on 3 May 1996 (Protocol 
H as amended on 3 May 15WS)„ wbra me Uniicd States is a party io such Protocol, 
willfully fciJls or causes serious injury tn civilians. 

Section 244] lists few categoric, of war crimes First, ii criminalizes "grave breaches"' 
of lie Geneva Conventions, which an; defined by treaty and will be discussed below. Second, it 
mates illegal conduct prohibited by articles 23, 25, 21 and 38 of the Aunts tn the flague 
Convention IV._ Tbiiti^j^iAnAvij^ vjalatinns_of what is known as "common* Article 3, which 
is an identical provision coimjuon to id four of the {Itaeva {^vtatriULsTTo^^^ 
conduct prohibited by certain niber laws of war treaties, once the Lfalied Slates joins ihem. A 
Hnusc Report States that the orijsinai le#s[aU0£i "tarries out the inlfirna1iQt>al obligjitians of the ■ ■ 
United Stales under the Geneva Conventions of 1949 to provide criminal penalties for certain 
war crimes." H.R. Ren. Uo. 10^698 at 1 {\99Q reprinted* L996 U.S.C-C.A-N. 2166, 2166. 
fcach of those lour conventions includes a clause relating to legislative implenenlalion and to 
criminal puniihmmt 

in enacting section 2441,, Congress also sought to Ell certain perceived pnps in the 
coverage or federal criminal Jaw. Tic main gaps were thought to be of rwo kinds : subject matter 
jurisdiction and persona] jurisdiction. First, Congress found thai "[tjhere arc major gaps in lhe 
prosoculaiility of individuals Under federal criminal law for War crimes committed against 
Americans." Hit. Rcp r No. 1 04-ti98 at 6, reprinted i n 1996 U.S.C.CJLN. at 2171. For example, 
simple killing of a(n American] prisoner of war" was. not covered by any existing Federal 
statute. Id at 5, reprinted to 1996 U,£ r C,CJLN. at 21 70.* Second, Congress found that "[tjbc 
abili ty to court martial members or our armed services who commie war crimes ends when they 
Jeave military service. {Station 2U I J would allow for prosecution even after discharge." id at 

J rhi( odceudd cUuse retdi at ftUowiL " 

The [apiawry NieUh»| aaJertab; tn nnrt ay tagiitaaq neuraiy to pnrridc clbx&vt pool lanetiaa* 

P^*™ canmuttiiy, or aritrica to be nmExi&Bd, amy pf the yravt bwjjhes oF pww r^ wTwiiwr, 
. - Ex* [iipubory mScoJ Iaa ii bt ta ob lisitoB io awtf fo, pliant ilkgcd to We enmnnisr; 

or » b™c orda*d to be ill 1, wch snve breacbti, md shilJ bring ruth pmaos. rtgudlcii af iheif 

Mi4^La[ity r btfdn: ib o«n ewini . . . it miy *L* F if it prricn, . . load tud pentmi e™ fin md to 
*nDCfaiCT [i:putory mrioe], twd&d mcI [oaon] n»is oil!: ip™w/tfc(ecasf . 

SnU^Sf^ 1 *™ 1 ^ Gcbrt< Ctts * aSknl H SOj Get™ CenvoBtiaB HI, sr. I2J^ Cemq Ci>o¥tnik<o 
* la J»tj«iiag mij amail l*w atr*tomtari*l] r in crdo lo preicrt YdctirK wfaa he Unitod State nationali, 

prnsztplt "uaob rh>t ■ 5C1H iDay ^pty la 1 * -pwifailidy eiiaaiia] taw - » *■ >ctC(mumncd euoddc in tenflmv by 
Jpwwn not m HiiiDaal whm 0 K virtnD ict *n in e=h»oiL* tVflU^^hiftt v. itau, 1^1 F^d ] n.| h 1133 
JD.C Q.-,,. cm. 4/rnifid; 525 U.S. s_T* (1991). Tbn P ^, ; ,k , utij :^ £ ,^ ;11 ,,„ of tfac bd -Lac -™± ~ri^ Jwia 
l^uaie^niiBHi ttoi its ttiri*»li iod pomukESt idhifehuib flfl[ V Bsaaned w disiWed. fata *elf-siKM«t.' tn 

Jo?S»<{«5r V " £ *™' WS U,S ' ° 953Ji ""^ ^ ^ " 
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7, reprinted in 1996 U.S.C-C-A.N. at 2172. T Conpess compered it unportaoi io fill this gap, net 
only m the interest of the victim* of war Grimes, ton also of the accused "The Americana 
prosecuted would have available nil lie procedural protections of the American justice system 
These tnigjjl be lacVin£ if the United Slates extradited the individuals to their victims' home 
countries Tor prosecution." Id* Aocordingjy, Section 2441 crttniiiftiiacs forms of conduct in 
which a U.S. nation?! or a member of the Aimed Forces may be cither a victim oj a perpetrator. 

The Geneva Conventions were spproved hy a thpiorriatic conference on August l?- h 1949. 
and remain the agreements to which mere Stales have become pirtica than any other concerning 
the jaw* of war. Convention 1 deals with the treatment of wounded and sick in aimed forces in 
fi^iCorivfflbOn J adih^^ ^ aflddbjpwr^ced in aimed 

forces at sea; Convention m rebates treatment of POWs; Convention IV addresses the 
treatment of citizens. While the Hague Convention TV establishes the rules of conduct against 
the enemy, the Geneva Conventions set the rules for the treatment of the victims of war. ^ 

The Geneva Convcntieins, like treaties generally, structure legal relationships bet-ween 
Nation Slates, not between Nation States md private, subngtional groups or organizations,* All 
four Cortvcntigos share the same Article 2, known as "aymmon Article 2." k jutes: 

In addition lo the provisions Which Shall be ifripLcmenled irs peacetime, the 
present Convention shall apply to all cases of declared war or of any other armed 
conflict which may aritt fepran Iwq or w< of tU High Contracting Portia. 
even if the state of war ss not recognized by one of them. 

The Convention shall also apply to all eases of partial or tatal occupation of the 
, territory of a High Contracting Party, even if the said occupation meeta with no 
aimed resistance. 

Although one of the Powers io conflict may not be a party to the |.™ 
Convention, the Powers who are parties thereto shall rtmajn bound by it in t 
mutual relations. They shall Jurthcrmore be bound by the Convention w relation 
to the said Power, if the latter accepts and applies (he provisions thereof 



3 b VrtmdStetn a rtl TirA it frfirfcf, 350 U.S. 1 1 (1955), fc^pr™ Court Ud held ifair* fgrmerservicenna 
taMm eanstitirtiMaDy > trkd befim: a e*ui mufti ub *t Vmlonn. C**k &r MDitnv Juriee fihr UCMT) 
Jot cnmci he *Uf£td » luq c^meram! white in the a rmed trfrkct, 
TtejriBc ^lc ^ nrtomliry n nSnaiticina] kw twepiizei etui (u Ctapeii did hex*) * Stilt miy enmoOn «ts 
w * * U " tu * alj ' ^ tf. Skirirtv v. fTeriJc 313 Ui. 65, 73 (1 9*1}; ff^ K 

flu<<™ Wcich Co., 3+* tj^, JBO; 312 (1*53]l 

•Sm 7>™ mwd ^Wt, A™***, tfh, C™,,., 466 TJ.S 2«3, 235 £19M) f> imi* » m the jubk of* 

warar bct*«a anica,.'), TKt h'ttd Mwey 1 12 U.S. 580, 535 (tSft*) ("A t™ 4 primihlv > COSoMCt 

indepeedenfl naliflni.Tt t^Orf Jb^i „ re/, Jkwop v. Cwwa, 109 FJd l^J, ift (3d Ch. 1WTJ 

1W. 11H U-H-T^. 331, ("mrary nuu u uncnati-al oinduded btnrrai St.^ « writen 

376 VS, 3^ r -122 ( ]M 4j (The tmtibo^ view 0 f b-oiL ki L UT^i1^^L^ e 
prir^l^ lor etttnni^ *t«tfe 
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(Ejnphjuus added). 



As incorporated hy § 2441(c)(1), the four Geneva Convections similarly define "grave 
breaches." Geneva Convention m on FQWs defines a grave breach as 

wilful tilling, torture or inhuman bTarmcnt, iittluding biological experiments, 
wilfully causing great suffering or serious injury ro body or health, compelling a 
prisoner of war to serve in the forces of the hostile Power, or wilfully depriving a 
of war o/ the rights of fair and regular trial prescribed in this Convention. 



Geneva Convention 10. art. 110 As mentioned before, the Geneva Ccmventianx require the 
High Contracting Parties to a^ct penal legislation to punish anyone who commits or orders a 
grave hift£ch ; - S e t t eg-tfrszin 2P.'TurtJwrem^tale p^rtyba^e^J^lTQu fi-seare h1br ' and ~ 
bring To justice (either be fort it* courts or by delivering a suspect to another Stale party) anyone 
who commit* a grave breath. No Stale party is permitted to absolve itseir or any other nation of - 
liability for conunirting a grave breach. 

Tbiu^ tlie WCA floe* not criminal^ Failure to 

fnUow s™ of the rcEulaidons regarding the treatment of POWs, such as difficulty in meeting all 
of the COndjlion* set Forth for POW Camp conditions, does not constitute a grave breach within 
tr^ meaning of Geneva Convention III, art- 130. Only by causing great suffering or serious 
bodily injury to POWs, tilting or Torturing thtm, depriving them of access to a. fair iriai or 
forcing them to serve in the Armed Forc«. could the United States actually commit a grave 
breach. Similarly, unintentional, isolated collateral .damage on civilian targets would not 
consti rule a grove breach within the meaning of Geneva Convention rv, ait_ U7, Article 147 
require* that for a grave breach to have occurred, destruction of property must have been done 
j^urtcnly and without military jusrification, while the killing or injury of civilians must have 



common , 



Section 244l{c)(3) also define* a? a war crime conduct thai "constitutes o violation of 
ion Article 3" of the Geneva Conventions. Article J i& a unique provision that governs the 
conduct of signatories to the Conventions in a particular tiad of conflict that is rtof one between 
High Contracting Parties to the Couvencicas. Tnus, common Article 3 may require the United 
Slates, as a High Contracting Party, to follow certain rules even if other parties to the conflict are 
not parties to the Conventions, On the other hand. Article 3 requires state parties to follow only 
certain minimum standards of trearmeni toward prisoners, civilians^ or me sick and wounded, 
rather than the Conventions as a whole. 

Common Article 3 reads in relevant pan as follows: 

In the case of armed conflict not of an international character occurring in the 
territory of oat of (he High Contracting Parties, each Party to the conflict shall be 
bound to apply, as a minimum, the following provisions: 



(1 ) Persons taking no active part in the hostilities, iocludin % members of armed 
forces who have laid down their arm* and Ihose placed hen de cotr&arby 
sickness, wounds, dtnendoa. or my other cause, aball m all circumstances be 
treated humanely, without any adverse distinction founded on race, color rehgioTJ 
Of faith, Mk p birth Of wealth, or any other similar C rilfiria. 

To this end, the following ^ts are and shall rermd 2 prohibited al any ikdc mid 
m any pU£e whatsoever with /espect iq the ahovB-mtrttiorjecl p 



(a) violeace o? lift: and person, in particular murder of aj] kinds* mutilation, 
cruel treatment and torture; 

"plaiting pf bpstasesj — — - - — - — - 



(c) outages Upon personal di enity/in particular huimb'ahng and degrading ~ ' ' 
treatment; 

(d) iht praiog Q f scnleitcs and the carrying out of executions without previous 
judgment prnnfluneed by a regularly cooshruied conn, affording all the judicial 
guarantees which are raofinized as indispensable by civilized peoples. 

(2) The wounded artd sick shall be collected and cared for. . , . 

The application of the preeedi D £ provisions shall not affect (he legal status of the 
Parties En the conflict '„ 

Common, article 3 complements common Article 2, Article 2 applies le eases of declared 
war or of any other armed conflict that may arise between two or more of (he High Cootrac&ng 
Pam«, even .d (he stale of war is net receded by one of (hem. 10 Common Amelc 3, howler, 
covers aimed conflict not of an intemanooal character- - a war that does not involve cross- 
border attach - that occurs within the te^iory of one of (ho High Contracting Parties. There h 
ruftEtantial reason U> think that this language refers speci^eally to a condition of civil war, or a 
large-scale armed conflict between a Slate and ao armed movement within its own territory. 

To begin with. Article 3 s text strongly supports tfic inlerpieiation that it applies to larce- 

sMes that [t]he appbcaJjon of (he preceding protons shall not affect the legal status ofthr 
Part.es to (ht eonflicx." This prc^on was desifmed m ercu^ 

3 during a cnl war would not be understood to hnve granted the "recognition of ihe indents 
a JS?Y™ P . &Zty ' , ^K^™. CwLi^mti ^ Cfe Fffcg*T£ tf/KW 59 (1987). Second, 
Article 3 is a terms hmited lo "armed conflict . . occurring ut ihe territory tfanc tfiAe Hirh 
Ctntrotnng (ttnphHii linitHdflfl ^ . f ^ 

; ts 7 *i e^^T^^ "Sfe* ™ * <™ " ^ * 

r n *fcl!r^^ « bm™ Caua tad Jip»i. B*A«dwi!ea*ditotattaeef**-eiiirted. ^JoywJL 



applies to civil wars, which are fought prrmarily or solely within the territory of a single start 
The limitation makes Ltttlt sense, however, as eppbed id a conflict between * Stale and a 
transnational terrorist group, which may opcraic from different territorial basti, some- of which 
might be located in Stales thai arc parties ia (he Conventions, and some of which might not be, In 
such a case-, the Conventions would apply to a single armed Hmiict in some scenes of action but 
not in others - which seems inexplicable. 

This inlerpretaLon is supported by eemraentalorri. One well-known eoammenEary States 
that "a rion-mternational armed conflict is distinct from an in:emationa] armed conflict because 
of the legal status of the entities opposing each other the parti =s to the conflict me not sovereign 
States* but the government of a single State id conflict with one or more armed factions within its 
territory:* 11 A legal scholar writing in the same year in which the Conventions were prepared 
£tl, * d . f^I* coofljot_nQt_ofjmJntgmati^ in ihc ter ritory of one of the 
High Cectractirtg Parties . . . must sormallyincjui a civil war" 11- " ~" — ' ' — ~~ 

Analysis of the Background to the judcpritm of loc Geneva Conventions in 1549 confirms * 
our vjidcrstaiidmg of tommoo Article }. It appears that the draflcrs of the Conventions had in 
mind only the two forms of armed conflict mat were regarded as matters of general intematiaitai 
concern at the rime: aimed conflict between Nation States (subject to Article 2), and large-scale 
civil war within a Nation State {subject to Article 3). To understand me context in which the M 
Geneva Conventions were drafted, it will be helpful to identify three distinct phases in the " 
development of the laws of war. , 

Fust, tie traditional law of war was based on a stark dichotomy between "beHtgefaiicy" 
and -insurgency." The category of -be^^&ffe^ley 1, applied lo armed conflicts between sovereign 
States (unless there was recognition of bemgercray to a civil war), while the category of 
"msurgeiic/* applied to anned violence breaking out within the territory of a sovereign State." 
Correspondingly, international law treated the two classes of conflict in different way*. Inter- 
state wars were regulated by a body" of international legal rules governing both the conduct of 
hostilities and the protection of narieonjbatantl. By contrast, there were Very few international 
rules governing civil unrest, for States prefattd to regard internal strife as rebellion, muiiny and 
treason coming within the purview of national ■criminal law h which precluded any possible 
intrusion by other States. 1 * This was a Nearly sovereignly-oriented" phase of intemariona! 
la*." 



11 Cwnnjeotafy on ihe Additional fcuflmdj of I June IS 73 to the Gerim Omv*nji«j of 12 Aopm i$4$, a 1 
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The secant) phase bcjinu as early as the Spanish Civil War (1 936-39) and extended 
ihrougb the tune of liuc th-aftmg of the Geneva Conventions until relatively reeenUy, During this 
period, Stale practice began bo apply certain general principles of humanitarian law beyond the 
Traditional field of Slate- to-State coftfUrt to "these interna] conflicts that constituted large-scale 
civil wars."'* In addition to the Spanish Civil War h events in 1947 during the Civil War between 
the Co mm Limits ami the NaiiDn&li^a regime in fThitm illustrated this new lcndcDcy- 1? Cemmm 
Article 3, whiebf wa* prepared during this second phase, was apparently addressed to armed 
conflicts akin io She Chinese and Spanish civil wan, As one commentator has described it. 
Article 3 was designed to restrain governments "hi the handling of armed violence directed 
against Ihem for the express purpose of seccssioo or at securing a change in the government of a 
Slate,* but even after the adoption of the Conventions it remained k ^inceTtam wheih« J Article 3] 
applied to full-scale civil war." 1 * 



The third phase represents a more camplele brealt"than~Ehe sccond^tn"1he Tru£nDF7aT~ 
"Staie-sovereignty-sHlented approach" of international law. This approach .gives centra] place to 
individual human rights. As a consequence, it blurs the distinction between international and " 
internal aimed conflicts, and even that between civil wars and other forms of mterml armed 
conflict. This approach is well iHusiraicd by ibe ICTY's decision Lp Tadic y which appears to take 
the view that coromon Article 3 applies to Don-international armed conflicts of any description, 
and is not limited to civil win between a Slate and an insurgent Kroup. ha this coneepdoD, , 
common Article 3 is act just a complement to common Article 2; rather, it is a catch-all that 
establishes standards for any and all armed conflicts not included in wmmcn Article 2." 



Tadtt, 105 IUL at 1Q~(. Indeed, Lt* enTilf EpaaLsb Civil War, iq -which r baik the repubLi™ O-Jvcrmiira: 
lof Spaffl.] and fluflt SliIm refused Co rtefljpiEt "Jrx |ta(i«uiLiitJ LESuraentf a± betLigerents/ id- a1 507, iBay be 
rcCccted in bmdjbob Article 3"j reference u Tfcc Legal jtnru> of Lhe Fira« to 1^ tfloflieL' - ■ 

"feettetSvfc 

|i ,S**l>rBpi3 J /le^ecir^iOTj™fl»JJn^& II IBB- 

43 AniaierpnWHiii □ J wmns Article 3 ibai wuuLd if^lvit w ai] fmniof aoe-iElwDitimi] armed coefLict aaznnls 
better with some recent approaches to ictoniSH^ aiuraititaiiia la w. Fm euimpk, (he Commentary vrtike 
Addfamol Pt&iHxHi ef J Jutml 1977 wtte Ge**uit C^v*nri<iflj a/ J 2 slugv" Ji^™. after first locng in tha 
tdrtlhUAlllclcJ appb"tji**eai*1n« £ ovE™^ tf^ 

withiaitinsmtay- thtrtaJW Suee««* in » focniote, (bat m aimed wafljet not nf an irflcnMiMiiL character "n*ay 
alia exjal in ^fhicb mud factstraS figfcl ^tpk"* eari. oilier wUboirt ialu n-u tUm by the und ferscs ofUK 
C&Eiblubed tdvcnimfiart.'" U. f4UpallL2. A nJl bfOadar uj r i_L pil ar] Oft appcara bg rupppited kry the lai^lUge 

Bftlw d=da ion of tbt lueraantaa! Cftfl or Justice (me "ICT) in M^jw v. tAtrW^rej - whkh, il ihould be - ■ 
nude clear , the Uajted State refused a> ■ckpuwiedp by withdn vld^ fr™ tbf csnpfllaoiy jinisdicticia nTlhe ICJ: 

Arrkk 3 which it eamason to a" W <kacv» Coaweotiotti of 1Z Au£inl deimca tenaia 
ruiei to be applied W iftra^nf rtu^H ^fl HOn- in toruaJlmiiJdiciTiicier. Tbtft; ij » doubt thai, 
LUtteewUefiD 

aMhflDtOllasmmthhwaleiplH wbchBTtiliotoirplyloTs 
roic, wbiek, k die Comfi opini™. ^fl^i «bttbs C^Mrt in IMS alkd -demtnarj 



HJlileiiry prutf AuwniTirin^ Jctnafl-fl caJ ^0^^ Mewniiptfr rWtaTBJfttd V. E/flJfetf SiafCf), (lolerBfltLOEU] C»m of 
Justice UHfi). ?□ i 1,448,1 21S(F. jTbcICTj 
ia ptobnbh/ best read eg Biggest tail all "armed uuflka'' in cttW butmauQeal V uci^eadnQcal,, tad 
((ait if ihcy are ihD^bscrbanoaai. Uary tie feitirjed by earc^EaTo Article 3r If (bat a the corrCCllfflderf&Jlidiqi; ctf ifj£ 
quotBd laajnajc, bmmrr. it ibould be n«cd thai tin: raidi *h nxrely stated u a amlvw, witbam taldqa 

aDcitailleitaerofllrpre™ Laii£ua#: «f Articie J mr of tfe btctgTflwJ t£i ill aijotiea.. hW«VH, whik it «W BUC 



Nonctbdws, despite this recent trend, we think thai such an iBterpTec*tici& of BDin&n 
Article 3 fails to lake into account, not only the language of (lie provision but also its historical 
conicxL First, as we have described above, such a reading is inconjisteni with the teat of Article 
3 ilsdfj whicb applies only to "aimed conflict not of an intfmationaL character occurring Lithe 
territory of one of the High CratsctkLg Ptm« " In conjunction with common Article 2, the text 
of Article 3 simply docs tot reach iniernaiional conflicts where one oft&e parties is hot a Nation 
State- If we wwe to read the Geneva ConvcnUDJiE as applying to all forms of armed conflict, we 
■wpuld expect tiit High Cootraditig; Parties to have used broader language, which they easily 
could have dine. To interpret common Article 3 by expanding its scope well beyond the 
meaning borne by The l**t it effectively to amend the Geneva Conventions without the approval 
or the Stale Parties to the agrceraaiis. 



Second, as we have discussed, Article 3 was prepared during a period in which the 
traditional,. Stale-centered view of intcraatiwal law was still dominant and ^ only just 
beginning to give way to a humao-rights-bascd approach- Giving due weight to the State 
practice aod. doctrinal midertisnding of the timet k seems to us u^erwhelraingly likely that an 
armed conflict between a Nation State and a transnational terrorist organization, or beJWcen a 
NabOU Slate and a failed State harboring and fiUppcuting a transnational terrorist. organization, 
could not have hecn. within, the coniemplatiou of the drafters of common Article 3. These would , 
have been simply unforeseen and, therefore, not provided for. Indeed, il seems to have been 
uncertain even a decade after the Conventions were signed whether common Article 3 applied to 
armed conflicts thai were neither Intranational in charac^r nor civil wars, but anti-cc^nral±st 
^ars Of independence such as Those in Algeria and Kenya. Sf* Gerald Irving .Draper, Th± Rcd 
Cross Convention* 15 (1*57). Further, it is lolling that in order to address this unforeseen 
cirenmnanoe, the Stale Parties 10 the Geneva Conventions did not attempt to distort the terms of 
common. Article 3 to apply it to uses that did not fit within its leans. Instead, they drafted two 
new protocols (neither of which the United States has ratified) u adapt the Conventions to the 
conditions of contemporary hostilities^ Accordingly common Article 3 is best understood not 
to apply io such armed conflicts, ' ' 

"Third, it appears that in enacting the WCA> Congress did not understand the scope of 
Article 3 to extend beyond civil wars to all other types of internal atmod conJliel. As discussed 
in our review of the legislative history, when extending mt WCA to caver violations of commpn 
Article 3 P the House apparently imdenlood thai it was codifying treaty provisions that 'forbid 
alrncitics txiurrinR in both civU wars and wars between nations. If Congress had embraced a 
much broader view o f common Article 3, and heme* ofl 6 US C, § 2441 . we would expect both 



tint rae ortbc -. •>:.:::.-:•, io . h Uk 1CJ «u jdrfraiisa itulf - tonfiiti betweeo ihc c£jw**u h fartea and ilase 
of the Gov*™*! ofNifitrafua s '--*«i u mrf tmffia which » at n» nutratfwl chaw^r, 1 " id. «443 h 11 
219, 4ai rtnOk t «u rcwpiiiibly a civil wt between * S&tr mi u rjumpBl jpovp, jkA a am&ia bch*wn qj 
amaef violent tjoqs is 1 innttify is wbick ifac St^c but «ilbjp*p£ Thu» g>j= ij njfcjt*n±Ll rt+»D to qu?»tiiro 
tbe lopt and leapt die ICJV mterpxtaiimi 5>f comma Ankle 3. 

See, a*, Protocol Addituwil to 4c Gentvi Conveatiau ef IS Aujun 194^ and IUlaCm{ to Uic Protection of 
VicdeB eflntcsiatiDBi] Armed Cmaicls (Preunol IJ, June 8, j97T t 1125 U^T.T^. 4; Protocol AiJdrtLWial « it* 
CcDcn Cunvtmb^ns of 12 Aupuc 1949, tad Rfbbdg ta Ihe fratcttifta of Vieoest of Noo-letEnniiosaJ ABOted 
Omffidi (?TQBCica| June i, 19T? h 1 113 U J^.T.S. 61 .. • " 

11 143 Cftat Sec. HJseS-M (diibfed. JtJj 38, Iffl) {luuEfa rf Rep. jentimj. 
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January 19, 2002 



From: Secretary of Defense Donald Rumsfeld 
To: Chairman of the Joints Chiefs of Staff 

RE : "Status of Taliban and Al Qaidq; Determines are not entitled to prisoner of 
war status for purposes of the Geneva Conventions of 1949. 



SECRETARY OF DEFENSE 

^lOOO DEFENSE PENTAGON 
WASHINGTON,. DC 203O1-1OO0 



JAN 1 9 2002 



I 



MEMORANDUM FOR CHAIRMAN OF THE JOINT CHIEFS OF STAFF 
SUBJECT: Status of Taliban and Al Qai da 

(U) Transmit the following to the Combatant Commanders: ^ 
U. , • a at Oaida and Taliban individuals under 

forpurposes of the Geneva Conventions of 194V. 
(U) The Co— C^-d-**^ 
consistent with the pnnciples of the Geneva Conventions of 1949. 

(U) Keep me appropriately mformed of the. imputation of this order. 



DECLASSIFIED ON 4 FEB 2002 
tlRsafiH3 Seifef PER DOD GENERAL COUNCIL MEMO 

Kflld) Pie.* Notify All Recipients ,o Oowngr.de .bis Memorandum -o Unclassified 

reclassify cr,: 01/19/12 
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■ fl Jl Dm 



PATSZYUW RUEKJCS7350 0211934 -SSSS- -RUEKAMH . 
ZNY SSSSS 

p r 2H933Z jan 02 Declassified by Joint Staff c 

FM CJCS WASHINGTON DC Pat wXS ■ 

TO RUCJACC/USCINCCENT MACDILL AFB FL f\<3 

RUFGCIN/USCINCEUR VAIHINGEN GE 

RHMFISS/USCINCEUR VAIHINGEN GE 

RHHMUNA/USCINCPAC HONOLULU HI 

RUMIAAA/USCINCSO MIAMI FL 

RUCBACM/USCINCJFCOM NORFOLK VA 

RHMFISS/USCINCJFCOM NORFOLK VA 

INFO RUCQSOC/USCINCSOC MACDILL AFB FL 

RHMFISS/USCINCSOC MACDILL AFB FL 

RHCUAAA/USCINCTRANS SCOTT AFB IL 

RHMFISS/USCINCTRANS SCOTT AFB IL 

RUCUSTR/USCINCSTRAT OFFUTT AFB NE 

RUPEUNA/USCINCSPACE PETERSON AFB CO 

RUEADWD/CSA WASHINGTON DC 

RUENAAA/CNO WASHINGTON DC 

RUEACMC/CMC WASHINGTON DC 

RUEAHQA/ CSAF WASHINGTON DC 

RULS JGA/COMDT COGARD WASHINGTON DC 
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MSGID/ GENADMIN/ CJCS// 
REF/A/DOC/ SECDEF/19 JANP 
AMPN/REF A IS 19 JAN 02 
TALIBAN AND AL QAIDA DP 
SUBJ/j#^ STATUS OF TAL: 
RMKS/ (U) 1 . SECDEF ME 
YOUR INFORMATION. 
{y}40^2. THE UNITED STA' 
INDIVIDUALS UNDER THE 
ENTITLED TO PRISONER C 
CONVENTIONS OF 194 9. 
(U) 3 . THE COMBATANT .' 
TALIBAN INDIVIDUALS UK 
TREAT THEM HUMANELY AN 
WITH MILITARY NECESSI7 
OF THE GENEVA CONVENT] 
(U) 4 . THE COMBATANT 
SUBORDINATE COMMANDERS 



2/NOTAL/-// 

SECDEF MEMO TO CJCS REGARDING THE STATUS OF 
TAINEES . // 
3 AN AND AL QAIDA// 

) OF 19 JAN 02 (REF A) IS RESTATED BELOW FOR 

IS HAS DETERMINED THAT AL QAIDA AND TALIBAN 
'NTROL OF THE DEPARTMENT OF DEFENSE ARE NOT 
WAR STATUS FOR PURPOSES OF THE GENEVA 

MMANDERS SHALL, IN DETAINING AL QAIDA AND 
R THE CONTROL OF THE DEPARTMENT OF DEFENSE, 
TO THE EXTENT APPROPRIATE AND CONSISTENT 
IN A MANNER CONSISTENT WITH THE PRINCIPLES 
3 OF 1949 . 

1MANDERS SHALL TRANSMIT THIS ORDER TO 
JNCLUDING COMMANDER , JOINT TASK FORCE 160, 



January 21, 2002 

Message from the Chairman, of the Joint Chiefs of Staff 
To: Unified Commands and Services 

Re, "Status of Taliban and Al Qaida" 



Page 2 of 2 
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FOR IMPLEMENTATION. 

(U) 5. KEEP ME APPROPRIATELY INFORMED OF THE IMPLEMENTATION OF THIS 
ORDER.// 

DECL/CLBY: G.S NEWBOLD, LTGEN, USMC; RES: 1.5 (A); DECLON: X4// 
BT 

CJCS V6 3 
ACTION (6) 
INFO CHAIRMAN DISTRIBUTION REQUIRED (*) SJS-C(*) 

SJS-C(*) NMCC:CWO(*) CMAS(*) J3(l) CMAS(*) J5 (1) 



J4 : LRC ( 1 ) 



TOTAL COPIES REQUIRED 



3 



#7350 



Declassed by Joint Staff 

OP 



NNNN 

Received from AUTODIN 211935Z JAN 02 

\\PAMHSl\telos\data\feed\2002\general\r02l\l93534 . 851 



» 




January 22, 2002 Department of Justice memo to White House and Defense 
Department Counsels regarding the application of the War Crimes Act and the 
Geneva Conventions to prisoners from the Afghanistan conflict. 



voc 

P1PLBJN 

KETOlECFJIFVAiiirOC 
FILE 



Office of ihe Ajjijwni Attorney Central 



U.S. Department of Justice 
Office of Legal Counsel 



January 22, 2002 



Memorandum for Alberto R. Gonzales 
Counsel (o (he Presided!, 
and William J. Hayoes II 
General Counsel of (he Department of Defense 



Re: Application of Treaties and Laws to al Qaeda and Taliban Detainees 

You have asked for our Office's views concerning the effect of international ireaties and 
federal Jaws on the treatment of individuals detained by the U.S. Armed Forces during the 
conflict in Afghanistan. In particular, you have asked whether certain ireaties forming part of the 
Jaws of armed conflict apply to the conditions of detention and (he procedures for trial of 
members of al Qaeda and the Taliban militia. We conclude that these treaties do not protect 
members of the aJ Qaeda organization, which as a non-State actor cannot be a party to the 
international agreements governing war. We further conclude that that President has sufficient 
grounds to find that these treaties do not protect members of the Taliban militia. This 
memorandum expresses no view as to whether the President should decide, as a matter of policy, 
that the U.S. Armed Forces should adhere to the standards' of conduct in those ireaties with 
respect to the treatment of prisoners. 

We believe it most useful to structure the analysis of these questions by focusing on the 
War Crimes Act, J 8 U.S.C. § 244] (Supp. Ill 1997) ("WCA"). The WCA directly incorporates 
several provisions of international treaties governing the Jaws of war into (he federal criminal 
code. Part I of this memorandum describes the WCA and the most relevant treaty that it 
incorporates: the Geneva Convention Relative to the Treatment of Prisoners of War ("Geneva 
111"). 

Parts }J and HI of this memorandum discuss why olher deviations from the text of 
Geneva III would not present either a violation of the treaty or of the WCA. Part II explains that 
aJ Qaeda detainees cannot claim the protections of Geneva Ul because the treaty docs not apply 
to them. Al Qaeda is merely a violent political movement or organization and not a nation-State. 
As a result, it cannot be a state party to any treaty. Because of the novel nature of this conflict, 
moreover, a conflict with al Qaeda is not properly included in non-international forms of armed 



' The four Geneva Conventions for the Protection of Victims of War, dated August 12, 1949, were ratified by the 
United States on July 14, 1955. These are the Convention for the Amelioration of the Condition of the Wounded 
and Sick in Armed Forces in the Field, 6 U.S.T. 31 15 ("Geneva Convention I"); the Convention for the 
Amelioration af the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 6 U.S.T. 3219 
("Geneva Convention 11"); the Convention Relative 10 the Treatment of Prisoners of War, 6 U.S.T. 35 1 7 ("Geneva 
Convention 111"); and the Convention Relative to the Protection of Civilian Persons in Time of War, 6 U.S.T. 33 17 
("Geneva Convention IV"). 



conflict lo which some provisions of ihc Geneva Conventions might apply. Therefore, neither 
the Geneva Conventions nor the WCA regulate the detention of 3I Qaeda prisoners captured 
tk during the Afghanistan conflict. 

Pari JJ1 discusses why the President may decide that Geneva HJ, as a whole, does not 
protect members of the Taliban miUtiz in the en/rent situation. The Presrdeni has the 
constitutional authority to temporarily suspend our treaty obligations to Afghanistan under the 
Geneva Conventions. Although he may exercise this aspect of the treaty power at his discretion, 
we outline several grounds upon which he could justify that action here. In particular, he may 
determine that Afghanistan was not a functioning Stale, and therefore lhat ihe Taliban militia 
was not a government, during the period in which the Taliban was engaged in hostilities against 
the United States and its allies. Afghanistan's status as a failed State is sufficient ground alone 
for the President to suspend Geneva HI, and thus to deprive members of the Taliban militia of 
POW status. The President's constitutional power to suspend performance of our treaty 
obligations with respect to Afghanistan is not restricted by international Jaw. 1c encompasses the 
power to suspend some treaties but not others, or some but not all obligations under a particular 
treaty. Should the President make such a determination, then Geneva III would not apply to 
Taliban prisoners and any failure to meet that treaty's requirements would not violate either our 
treaty obligations or the WCA. 

Part IV examines justifications for any departures from Geneva HI requirements should 
the President decline to suspend our treaty obligations toward Afghanistan. It explains lhat 
certain deviations from the text of Geneva HI may be pennissible, as a matter of domestic law, if 
they fall within certain justifications or legal exceptions, such as those for self-defense or 
I infeasibiJity. Further, Pari JV discusses the President's authority to find, even if Geneva III . were 
to apply, that Taliban members do not qualify as POWs as defined by the treaty. 

In Part V, we address the question whether, in the absence of any Geneva HI obligations, 
customary international law requires, as a matter of federal law, that the President provide certain 
standards of treatment for al Qaeda or Taliban prisoners. We conclude that customary 
international law, as a matter of domestic law, does not bind the President, or restrict the actions 
of the United States military, because it does not constitute either federal law made in pursuance 
of the Constitution or a treaty recognized under the Supremacy Clause. 

L Background and Overview of the War Crimes Act and the Geneva Conventions 

It is our understanding that your Department is considering two basic plans regarding the 
treatment of members of al Qaeda and the Taliban militia detained during the Afghanistan 
conflict. First, the Defense Department intends to make available a facility at the U.S. Navy base 
at Guantanamo Bay, Cuba ("GTMO"), for the long-term detention of these individuals, who 
have come under our control either through capture by our military or transfer from our allies in 
Afghanistan. At the present moment, your Department has confined these individuals in 
temporary facilities, pending the construction of a more permanent camp at GTMO. While it is 
conceivable that some might argue that these facilities are not fully in keeping with the terms of 
Geneva 111, we understand that they meet minimal humanitarian requirements consistent with the 
need to prevent violence and for force protection. We understand that GTMO authorities are 
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providing ihesc indi\idu3ls with regular food and medical care, and thai basic hygiene and 
sanitary standards are being maintained. You have further informed us thai your plans for a 
longer-term facility at GTMO are slil) under development/ 

Second, your Department is developing procedures to implement the President's Military 
Order of November 13, 2001, which establishes military commissions for the trial of violations 
of the laws of war committed by non-U.S. citizens/ The question has arisen whether Geneva III 
would restrict the proposed rules, or even require that only courts-martial be used to try members 
of al Qaeda or the Taliban militia for war crimes. 

We believe that the WCA provides a useful starting point for our analysis of the 
application of the Geneva Conventions to the treatment of detainees captured in the Afghanistan 
theater of operations/ Section 2441 of title 18 renders certain acts punishable as "war crimes." 
The statute's definition of that term incorporates, by reference, certain treaties or treaty 
provisions relating to the Jaws of war, including the Geneva Conventions. 

A. Section 2441: An Overview 

Section 2441 of Title 18 lists four categories of war crimes. First, it criminalizes "grave 
breaches" of the Geneva Conventions, which are defined by treaty and will be discussed below. 
Second, it makes illegal conduct prohibited by articles 23, 25, 27 and 28 of the Annex to the 
Hague Convention IV Respecting the Laws and Customs of War on Land, Oct. 18, 1907, 36 Stat. 
2277 ("Hague Convention JV"). Third, it criminalizes violations of what is known as 
"commonarticJe 3," which is a provision common to all four df the Geneva Conventions. Fourth, 
it criminalizes conduct prohibited by certain other laws of war treaties, once the United States 
joins them. A House Report states that the original legislation "carries out the international 
obligations of the United States under the Geneva Conventions of 1949 to provide criminal 
penalties for certain war crimes." H.R. Rep. No. 104-698, at 1 (1996), reprinted in 1996 
U.S.C.CA.N. 2166, 2166. Each of those four conventions includes a clause relating to 
legislative implementation and to criminal punishment. 5 



3 Wc have discussed in a separate memorandum the federal jurisdiction issues that might arise concerning 
Guantanamo Bay. See Memorandum for William J. Haynes, II, General Counsel, Department of Defense, from 
Patrick F. Philbin, Deputy Assistant Attorney General and John Yoo, Deputy Assistant Attorney General, Office of 
Legal Counsel, Re: Possible Habeas Jurisdiction over Aliens Held in Cuantanamo Bay, Cuba (Dec. 28, 2001). 
3 See generally Memorandum for Alberto R. Gonzales, Counsel to the President, fiom Patrick F. Philbin, Deputy 
Assistant Attorney General, Office of Legal Counsel, Re: Legality of the Use of Military Commissions to Try 
Terrorists (Nov. 6, 200 1). 

* The rule of lenity requires that the WCA be read so as to ensure that prospective defendants have adequate notice 
of the nature of the acts that the statute condemns. See, e.g., Castillo v. United States, 530 U.S. 120, 131 (2000). In 
those cases in which the application of a treaty incorporated by the WCA is unclear, therefore, the rule of lenity 
requires that the interpretive issue be resolved in the defendant's favor. 
3 That common clause reads as follows: 

The [signatory NationsJ undertake to enact any legislation necessary to provide effective penal sanctions 
for persons commining, or ordering to be committed, any of the grave breaches of the present Convention. . 
. . Each [signatory nation] shall be under the obligation to search for persons alleged to have committed, or 
to h3ve ordered to be committed, such grave breaches, and shall bring such persons, regardless of their 

nationality, before its own courts Jt may also, if it prefers,. . . hand such persons over for trial to 

another [signatory nation), provided such (nation) has made out a prima facie case. 



In enacting section 244), Congress soughl lo fill certain perceived gaps in the coverage 
| of federal criminal Jaw. The main gaps were Ihoughl lo be of two kinds: subject matter 
jurisdiction and personal jurisdiction. First, Congress found that "[tjhere are major gaps in the 
prosecutability of individuals under federal criminal law for war crimes committed against 
Americans." 6 For example, "the simple killing of afn American] prisoner of \var" was not 
covered by any existing Federal statute. 7 Second, Congress found that "ftjhe ability to court 
martial members of our armed services who commit war crimes ends when they leave military 
service. [Section 24-4 1] would allow for prosecution even after discharge."* Congress considered 
it important to fill (his gap, not only in the interest of the victims of war crimes, but also of the 
accused. "The Americans prosecuted would have available all the procedural protections of the 
American justice system. These might be lackine if the United Slates extradited the individuals 
to their victims' home countries for prosecution." Accordingly, section 2441 criminalizes forms 
of conduct in which a U.S. national or a member of the Armed Forces may be either a victim or a 
perpetrator. 

B. Grave Breaches of the Geneva Conventions 

The Geneva Conventions of 1949 remain the agreements to which more States have 
become parties than any other concerning the laws of war. Convention I deals with the treatment 
of wounded and sick in armed forces in the field; Convention 11 addresses treatment of the 
wounded, sick, and shipwrecked in armed forces at sea; Convention HI regulates treatment of 
POWs; Convention IV addresses the treatment of citizens. _ 

The Geneva Conventions, like treaties generally, structure legal relationships between 
nation-States, not between nation-States and private, transnational or subnational groups or 
organizations. 10 Article 2, which is common to all four Geneva Conventions, makes the 



Geneva Convention J, art. 49; Geneva Convention II, art. 50; Geneva Convention III, an. 129; Geneva Convention 
IV, art. 146. 

' H.R. Rep. No. 104-698, at 6, reprinted in 1996 U.S.C.C.A.U. at 2 171. 

' Id. at 5, reprinted in 1 996 U.S.C.C.A.N. at 2 1 70. In projecting our criminal law exnatemtorially in order to 
protect victims who are United Stales nationals, Congress was apparently relying on the international law principle 
of passive personality. The passive personality principle ""asserts that a state may apply law - particularly criminal 
Jaw - to an act committed outside its territory by a person not its national where the victim of the act was its 
national.'" United States v. Rezaq, 134 F.3d II 21,1 133 (D.C. Cir.), cert, denied, 525 U.S. 834 (1998). The 
principle marks recognition of the fact that "each nation has a legitimate interest that its nationals and permanent 
inhabitants not be maimed or disabled from self-support," or otherwise injured. Lauritzen v. Larsen, 345 U.S^ 57 1, 
586 (1953); see also Hellenic Lines Ltd. v. Rhoditis, 398 U.S. 306, 309 (1970). 

* H.R. Rep. No. 104-698, at 7, reprinted in 1996 US.GCA.N. at 2172. In United States ex rel. Toth v. Quarks, 
350 U.S. 11 (1955), the Supreme Court had held th3t a forma serviceman could not constitutionally be fried before 
a court martial under the Uniform Code for Military Justice (the "UCMJ") for crimes he was alleged to have 
commined while in the armed services. The WCA cured this problem. 

' H.R. Rep. No. 104-698, at 7, reprinted in 1996 U.S.C.CA.N. ai 2 172. The principle of nationality in international . 

law recognizes thai (as Confess did here) a State'may criminalize acts performed extraieniiorially by its own 
nationals. See. e.g., Skiriotes v. Florida, 313 U.S. 69, 73^1941); Steele v. Buhvo Watch Co., 344 U.S. 280, 282 
(1952). ■' 

t0 See Trans World Airlines, he. v. Franklin Mint Corp., 466 U.S. 243, 253 (1984) ("A rreaty is in the nature of a 
contract between nations."); The Head Money Cases, 1 12 U.S. 580, 598 (1884) ("A treaty is primarily a compact 
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application of the Conventions to relations between state parlies clear. Jl stales thai: "the present 
Convention shall apply to all cases of declared war or of any other armed conflict which may 
arise between nvo or more of the High Contracting Parties, even if the state of war is not 
W recognized by one of them."" Similarly, it stales that "(tjhe Convention shall alsp apply to all 
. cases of partial or total occupation of the territory of a High Contracting Party, even if the said 
occupation meets with no armed resistance." ' ' 

As noted above, Section 2441(c)(1) criminalizes "grave breaches" of the Convention. 
Each of the four Geneva Conventions has a similar definition of "grave breaches." Geneva 
Convention 111 defines a grave breach as: 

wilful killing, torture or inhuman treatment, including biological experiments, 
wilfully causing great suffering or serious injury to body or health, compelling a 
prisoner of war to serve in ihe forces of the hostile Power, or wilfully depriving a 
prisoner of war of the rights of fair and regular trial prescribed in this Convention. 

Geneva Convention 111, art. 130. As mentioned before, the Geneva Conventions require the 
High Contracting Parties to enact penal legislation to punish anyone who commits or orders a 
grave breach. See. e.g., id. art. 129. Further, each State party has the obligation to search for and 
bring lo justice (either before ils courts or by delivering a suspect to another State party) anyone 
who commits a grave breach. No State party is permitted to absolve itself or any other nation of 
liability for committing a grave breach. 

Given the specific definition of "grave breaches," it bears noting that not all breaches of the 
Geneva Conventions are criminalized under Section 2441. Failure to follow some of the 
regulations regarding the treatment of POWs, such as difficulty in meeting all of the conditions 
set forth for POW camp conditions, does not constitute a grave breach within the meaning of 
Geneva Convention 111, art. 130. Only by causing great suffering or serious bodily injury to 
POWs, killing or torturing them, depriving them of access to a fair trial, or forcing them to serve 
in the Armed Forces, could the United States actually commit a grave breach. 

C. Common Article 3 of the Geneva Conventions 

Section 244 1 (c)(3) also defines as a war crime conduct that "constitutes a violation of 
common article 3" of the Geneva Conventions. Article 3 is a unique provision that governs the 
conduct of signatories to the Conventions in a particular kind of conflict that is not one between 
High Contracting Parties to the Conventions. Thus, common article 3 may require the United 
Slates, as a High Contracting Party, to follow certain rules even if other parlies to the conflict are 
not parlies to the Conventions. On the other hand, article 3 requires State parlies to follow only 
certain minimum standards of treatment toward prisoners, civilians, or the sick and wounded - 
standards that are much less onerous and less detailed than those spelled out in the Conventions 
as a whole. 12 



between independent nations."); United States ex rel. Sar/oop v. Garcia, 109 F.3d 165, 167 (3d Cir. 1997) 

("JTJrealies are agreement between nations.") 

" Geneva HI an. 2 (emphasis added). 

" Common Article 3 reads in relevant pan as follows: 



Common article 3 complements common article 2. Article 2 applies lo cases of declared 
war or of any of her armed conflict that may arise between two or more of the High Contracting 
Parties, even if the state of war is not recognized by one of them.' 3 Common article ^, however, 
covers "armed conflict not of an international character" - a war that does not involve cross- 
border attacks - that occurs within the territory of one of the High Contracting Parties. : 

Common article 3's text provides substantial reason to think that it refers specifically to a 
condition of civil war, or a large-scale armed conflict between a State and an armed movement 
within its own territory. First, the text of the provision refers specifically to an armed conflict 
that a) is not of an international character, and b) occurs in the territory of a state party to the 
Convention. If does not sweep in all armed conflicts, nor does it address a gap left by common 
article 2 for international armed conflicts that involve non-state entities (such as an international 
terrorist organization) as parties to the conflict. Further, common article 3 addresses only non- 
international conflicts that occur within the territory of a single state party, again, like a civil war. 
This provision would not reach an armed conflict in which one of the parties operated from 
multiple bases in several different states. Also, the language at the end of article 3 states that 
"(tjhe application of the preceding provisions shall not affect the legal status of the Parties to the 
conflict." This provision was designed to ensure that a state party that observed article 3 during 
a civil war would not be understood to have granted the "recognition of the insurgents as an 
adverse party." 14 

This interpretation is supported by commentators. One well-known commentary states 
that "a non-international armed conflict is distinct from an international armed conflict because 
of the legal status of the entities opposing each other: the parties to the conflict are not sovereign 
Stales, but the government of a single State in conflict with one or more armed factions within its 
territory." 13 A legal scholar wriiing in the same year in which the Conventions were prepared 



In ihc case of armed conflict noi of an international character occurring in the territory of one of the High 
Contracting Panies, each Party lo the conflict shall be bound to apply, as a minimum, the following provisions: 

(!) Persons taking no active part in the hostilities, including members of armed forces who have laid down their 
arms and those placed hors de combat by sickness, wounds, detention, or any other cause, shall in all circumstances 
be treated humanely, without any adverse distinction founded on race, color, religion or faith, sex, birth or wealth, or 
any other similar criteria. 

To this end, the following acts arc and shall remain prohibited at any lime and in any place whatsoever with 
respect to the above-mentioned persons: 

(a) violence lo life and person, in particular murder of all kinds, mutilation, cruel treatment and torture; 

(b) taking of hostages; : 

(c) outrages upon personal dignity, in particular humiliating and degrading treatment; 

(d) the passing of sentences and the carrying out of executions without previous judgment pronounced by a 
regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by ch ilt icd 
peoples. 

(2) The wounded and sick shall be collected and cared for 

The application of the preceding provisions shall not affect the legal status of the Parlies lo the conflict. 

13 Article 2's reference to a state of Avar "not recognized" by a belligerent was apparently intended to refer to 
conflicts such as ihe 1937 war between China and Japan. Both sides denied that a stale of war existed. See Joyce A. 
C. Guncridge, The Geneva Conventions of 1949, 26 Brit//Y.B. Int'l L. 294, 298-99 (J949). 
M Frits Kalshoven, Constraints on the Waging of War 59 ( 1 987). 

15 Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, at % <*.:■ 39 
(Yves Sandoz et a I. eds.. J987) 
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slated lhat "a conflict not of an international character occurring in the territory of one of the 
High Contracting Parties . . . must normally mean a civil war."' 6 

Analysis of the background to the adoption of the Geneva Conventions inJW confirms 
our understanding of common article 3. Jt appears that the drafters of the Conventions had in 
mind only the two forms of armed conflict that were regarded as matters of general 'international 
concern at the time: armed conflict between nation-Slates (subject to article 2), and large-scale 
civil war within a nation-State (subject to article 3). To understand the context in which the 
Geneva Conventions were drafted, it will be helpful to identify three distincl phases in the 
development of the laws of war. 

VixsX, the traditional laws of war were based on a stark dichotomy between "belligerency" 
and "insurgency." The category of "belligerency" applied to armed conflicts between sovereign 
States (unless there was recognition of belligerency in a civil war), while the category of 
"insurgency" applied to armed violence breaking out within the territory of a sovereign State. 17 
International law treated the rwo classes of conflict in different ways. Inter-state wars were 
regulated by a body of international legal rules governing both the conduct of hostilities and the 
protection of noncombatants. By contrast, there were very few international rules governing 
armed conflict within a state, for states preferred to regard internal strife as rebellion, mutiny and 
treason coming within the purview of national criminal law, which precluded any possible 
intrusion by other States.'* This was a "clearly sovereignly-oriented" phase of international 
law." 

The second phase began as early as the Spanish Civil War (1936-39) and extended 
through the time of the drafting of the Geneva Conventions until relatively recently. During this 
period, State practice began to apply certain general principles of humanitarian law beyond the 
traditional field of Siaie-to-State conflict to "those internal conflicts that constituted large-scale 
civil wars." 20 Jn addition to the Spanish Civil War, events in 1947 during the civil war between 
the Communists and the Nationalist regime in China illustrated this new tendency. 21 Common 
article 3, which was prepared during this second phase, was apparently addressed to armed 
conflicts akin to the Chinese and Spanish civil wars. As one commentator has described it, 
article 3 was designed to restrain governments "in the handling of armed violence directed 
against fhem for the express purpose of secession or at securing a change in the government of a 



'* Gufleridge, supra, at 300. 

17 See Joseph H. Beale, Jr., The Recognition of Cuban Belligerency. 9 Harv. L. Rev. 406, 406 n.l (1896). 
11 See The Prosecutor v. Dusko Tadic (Jurisdiction of the Tribunal) (Appeals Chamber of Ihe International Criminal 
Tribunal for ihe Former Yugoslavia J 995) ("Tadic"), 105 I.L.R. 453, 504-05 (E. Lauierpacht & C.J. Greenwood 
eds., 1997). 

" Id. at 505; see also Gerald Irving Draper, Reflections on Law and Armed Conflicts 1 07 ( 1 998) ("Before 1 949, in 
ihe absence of recognized belligerency accorded lo ihe elements opposed to the government of a Stale, Ihe law of 

war ... had no application to internal armed conflicts International Jaw had linle or nothing lo say as to how the 

armed rebellion was crushed by the government concerned, for such matters fell within the domestic jurisdiction of 
States. Such conflicts were often waged with great lack of restraint and cruelty. Such conduct was a domestic 
maner."). ' 

70 Tadic, J 05 I.L.R. at 507. Indeed, the events of the Spanish Civil War, in which "both the republican Government 
fof Spain] and third Slates refused to recognize the (Notionalist] insurgents as belligerents," id. at 507, maybe 
reflected in common Anicle 3's reference to "the legal status of the Panics to the conflict." 
" See id, at 508. 
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Stale," but even after the adoption of the Conventions it remained "uncertain whether [Article 3] 
applied to full-scale civil war." 22 



The third phase represents a more complete break than the second with the traditional 
"State-sovereignty-oricnted approach" of international Jaw. This approach gives central place to 
individual human rights. As a consequence, it blurs the distinction between international and 
internal armed conflicts. This approach is well illustrated by the decision of the International 
Criminal Tribunal for the Former Yugoslavia in Prosecutor v. Tadic, which appears lo take the 
view that common article 3 applies lo all armed conflicts of any description other than those 
between state parties, and is not limited lo internal conflicts between a State and an insurgent 
group. In this conception, common article 3 is not just a complement to common article 2' 
rather, it is a catch-all that establishes standards for any and all armed conflicts not included in 
common article 2. 23 

Such an interpretation of common article 3, however, ignores the text and Ihe context in 
which it was rati/ied by the United States. If the stale parties had intended the Conventions to 
apply to all forms of armed conflict, they could have used broader, clearer language. To 
. interpret common article 3 by expanding its scope well beyond the meaning borne by its text is 
effectively to amend the Geneva Conventions without the approval of the State parties to the 
agreements. Further, as wc have discussed, article 3 was ratified during a period in which the 
traditional, State-centered view of international law was still dominant and was only just 
beginning to give way to a human-rights-based approach. Giving due weight to the state practice 
and doctrinal understanding of the time, the idea of an armed conflict between a nation-State and 
a transnational terrorist organization (or between a nation-State and a failed Stale harboring and 
supporting a transnational terrorist organization) could not have been within the contemplation of 
the drafiers of common article 3. Conflicts of these kinds would have been unforeseen and were 
not provided for in the Conventions. Further, it is telling that in order to address this unforeseen 
circumstance, the State parties to the Geneva Conventions did not attempt to distort the terms of 



21 See Draper, fie/lections on Law and Armed Conflicts, supra, at 1 08. 

23 Some international law authorities seem to suggest lhat common Article 3 is better read as applying to all forms of 
non-international armed conflict. The Commentary on the Additional Protocols of 8 June ] 977 to the Genew 
Conventions of 12 August 1949, supra, after first slating thai Article 3 applies when "the government of a single 
State f is} in conflict with one or more armed factions wiihin its lem'tory," suggests, in a footnote, that an armed 
conflict not of an international charocter "may also exist in which armed factions fight against each other without 
intervention by the armed forces of the established government." id. \ 4339 at n.2. A still broader interpretation 
appears to be supported by the language of ihe decision of ihe International Court of Justice (the "ICJ") in 
Nicaragua v.. United States - which the United Slates refused to acknowledge by withdrawing from ihe compulsory 
jurisdiction of the 1CJ. Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United States), 
(International Court of Justice 1986), 76J.L.R. 1,448, U218(E. Lautcrpachl & CJ. Greenwood eds., 1 988). The 
ICJ's decision is probably best read to suggest that all "armed conflicts" are either international or non-international, 
and thai if they arc non- international, they are governed by common Article 3. If that is the coned understanding, 
however, the result was merely stated as a conclusion, without talcing account either of the precise language of 
Article 3 or of the background to its adoption. Moreover, while it was true that one of the conflicts lo which the 1CJ 
w3s addressing itself - -, |tjhe conflict between the comras' forces and those of the Government of Nicaragua" - 
"was an armed conflict which is "not of an international character,'" id. at 448, H 219, lhat conflict was recognizably 
a civil war berween a State and an insurgent group, not a conflict between or among violent factions in a territory in 
which the State had collapsed. Thus there is substantial reason to question the logic and scope of the ICJ's 
interpretation of common Article 3, which, in any event, is not binding as a matter of domestic law on the United 
States. 
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common article 3 to apply il lo cases ihal did not fit within ils terms. Instead, ihey drafted two 
new protocols to adapt the Conveniions to the conditions of contemporary hostilities. 24 "The 
| United States has nof ratified these protocols, and hence cannot be heJd to the reading of ihe 
" Geneva Conventions they promote. Thus, the WCA's prohibition on violation^ 1 of common 
article 3 would apply only to internal conflicts between a state party and an insurgent group, 
rather than to all fonns of armed conflict not covered by common article 2. 

II. Application of WCA and Associated Treaties to al Oaeda 

We conclude that Geneva 111 does not apply to the al Qaeda terrorist organization. 
Therefore, neither (he detention nor trial of al Qaeda fighters is subject to Geneva III (or the 
WCA). Three reasons, examined in detail below, support this conclusion. First, al Qaeda is not 
a State and thus cannot receive the benefits of a State party to the Conventions. Second, al 
Qaeda members fail lo satisfy the eligibility requirements for treatment as POWs under Geneva 
Convention 111. Third, the nature of the conflict precludes application of common article 3 of the 
Geneva Conventions. 

Geneva III does not apply to a non-State actor such as the al Qaeda terrorist 
organization. A I Qaeda is not a State. It is a non governmental terrorist organization composed 
of members from many nations, with ongoing operations in dozens of nations. Non- 
governmental organizations cannot be parties to any of Ihe international agreements here 
governing ihe laws of war. Common article 2, which triggers Ihe Geneva Convention provisions 
regubting detention conditions and procedures for trial of POWs, is limited to cases of declared 
war or armed conflict "between two or more of the High Contracting Parlies." Al Qaeda is not a 
High Contracting Party. As a result, the U.S. military's treatment of al Qaeda members is noi 
governed by the bulk of the Geneva Conventions, specifically those provisions concerning 
POWs. Conduct lowards captured members of al Qaeda, therefore, also cannot constitute a 
violaiion of 18 U.S.C § 2441(c)(1). 

Second, al Qaeda members fail to satisfy the eligibility requirements for treatment as 
POWs under Geneva Convention III. It might be argued that, even though it is not a State party 
to Ihe Geneva Conveniions, al Qaeda could be covered by some protections in Geneva 
Convention III. Article 4(A)(2) of Geneva HI defines prisoners of war as including not only 
captured members of ihe armed forces of a High Contracting Party, bui also irregular forces such 
as "fmjembers of other militias and members of other volunteer corps, including those of 
organized resistance movements." Article 4(A)(3) also includes as POWs "fmjembers of regular 
armed forces who profess allegiance to a government or an authority not recognized by Ihe 
Detaining Power." Id. art. 4(AX3). It might be claimed that the broad terms of these provisions 
could be stretched to cover al Qaeda. 

This view would be mistaken. Article 4 does not expand ihe application of the 
Convention beyond Ihe circumstances expressly addressed in common articles 2 and 3. Unless 



24 See P/oiocol Additional lo the Geneva Conventions of/2 August 1949, and Relating to the Protection of Victims 
oflniemational A/med Conflicts (Piotocol 1), June 8, 1977, 1 125 U.N.T.S. 4; Protocol Additional to the Geneva 
Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-Jnicmaiional Armed Conflicts 
(Protocol 11), June 8, 1977, 1125 U.N.T.S. 610. 
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iherc is a conflict subject to article 2, ariicle 4 simply does no( apply. If rhe conflict is one to 
which article 3 applies, then article 4 has no role because article 3 does not trigger application of 
the rest of the provisions of Geneva JJ1. Rather, article 3 provides an alternative set of standards 
that requires only minimal humanitarian protections. As we have explained, the conflict with a] 
Qaeda docs not fall within article 2. As a result, article 4 has no application. In other words, 
article 4 cannot be read as an alternative, and a far more expansive, statement of the application 
of the Convention. Jt merely specifies, where there is a conflict covered by article 2 of the 
Convention, who must be accorded POW status. 

Even if article 4, however, were considered somehow to be jurisdictional as well as 
substantive, captured members of al Qaeda still would not receive the protections accorded to 
POWs. First, al Qaeda is not the "armed forces," volunteer forces, or militia of a state party that 
is a party to the conflict, as defined in article 4(A)(1). Second, they cannot qualify as volunteer 
force, militia, or organized resistance force under article 4(A)(2). That article requires that 
militia or volunteers fulfill four conditions: command by responsible individuals, wearing 
insignia, carrying arms openly, and obeying the Jaws of war. Al Qaeda members have clearly 
demonstrated that they will not follow these basic requirements of lawful warfare. They have 
attacked purely civilian targets of no military value; ihey refused to wear uniform or insignia or 
carry arms openly, but instead hijacked civilian airliners, took hostages, and killed them; and 
they themsch'es do not obey the Jaws of war concerning the protection of the lives of civilians or 
the means of legitimate combat. As these requirements also apply to any regular armed force 
under other treaties governing the laws of armed conflict, 25 al Qaeda members would not qualify 
under article 4(A)(3) either, which provides POW status .to captured individuals who are 
members of a "regular armed force" that professes allegiance lo a government or authority not 
recognized by the detaining power. Members of al Qaeda, therefore, would not qualify for POW 
treatment under article 4, even if it were somehow thought that they were participating in a 
conflict covered by common article 2 or if article 4 itself were thought to be jurisdictional in 
nature. 

Third, the nature of the conflict precludes application of common article 3 of the Geneva 
Conventions. As discussed in Part J, the text of common article 3, when read in harmony with 
common article 2, shows that the Geneva Conventions were intended to cover either: a) 
traditional wars between state parties to the Conventions (article 2), b) or non-international civil 
wars (article 3). Our conflict with al Qaeda does not fit into either category. It is not an 
international war between nation-States because al Qaeda is not a State. Nor is this conflict a 
civil war under article 3, because it is a conflict of "an international character." Al Qaeda 
operates in many countries and carried out a massive international attack on the United Stales on 
September 11, 2001. Therefore, the military's treatment of al Qaeda members is not limited 
either by common article 3 or 18 U.S.C. § 2441(c)(3). 

111. Application of the Geneva Conventions to the Taliban Militia 

Whether the Geneva Conventions apply to the detention and trial of members of the Taliban 
militia presents a more difficult legal question,. Afghanistan has been a party to all four Geneva 
Conventions since September 1956. Some might argue that this requires application of the 



" Hague Convention IV, Fespeciing the Laws and Customs of War on Land, Oct. 18, 1907, 36 Slat. 2277. 
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Geneva Conventions to the present conflict with respect to the Taliban militia, which would then 
trigger the WCA. Nonetheless, we conclude that (he President has more than ample grounds to 
find thai our treaty obligations under Geneva IJJ toward Afghanistan were suspended during the 
period of the conflict. Under Article IJ of (he Constitution, the President has the unilateral power 
to suspend whole treaties or pans of them al his discretion. Jn this part, we describe the 
President's constitutional power and discuss thegrounds upon which he can justify the exercise 
of that power. 

There are several grounds which mightthe President could exercise that authority here. 
First, the weight of informed opinion indicates that, for the period in question, Afghanistan was a 
"failed Slate" whose territory had been largely held by a violent militia or faction rather than by 
a govemmenl. As a failed state, Afghanistan did not have an operating government nor was it 
capable of fulfilling its international obligations. Therefore, the United Stales could decide to 
partially suspend any obligations that the United States might have under Geneva III towards the 
Taliban militis. Second, there appears to be developing evidence that the Taliban leadership had 
become closely intertwined with, if not utterly dependent upon, a] Qaeda. This would have 
rendered the Taliban more akin to a terrorist organization that used force not to administer a 
govemmenl, but for terrorist purposes. The President could decide that no treaty obligations 
were owed lo such a force. 

A. Constitutional Authority 

Article II of the Constitution makes clear that the President is vested with all of the 
federal executive power, that he "shall be Commander in Chief" thai be shall appoint, with the 
ndvice and consent of the Senate, and receive, ambassadors, and that he "shall have Power, by 
and with the Advice and Consent of the Senate, lo make Treaties." U.S. Const, art. II, § 2, cl. 2. 
Congress possesses its own specific foreign afTairs powers, primarily those of declaring war, 
raising and funding the military, and regulating international commerce. While Article II, 
section I of the Constitution grants the President an undefined executive power, Article I, section 
1 limits Congress lo "[ajll legislative Powers herein granted" in the rest of Article 1. 

From the very beginnings of the Republic, this constitutional arrangement has been 
understood lo grant the President plenary control over the conduct of foreign relations. As 
Secretary of Stale Thomas Jefferson observed during the first Washington administration: "The 
constitution has divided the powers of government into three branches {and} . . . has declared that 
'the executive powers shall be vested in the President,' submitting only special articles of it to a 
negative by the senate." 26 Due lo this structure, Jefferson coniinued, "(l]he transaction of 
business with foreign nations is Executive altogether. It belongs then lo the head of that 
department, except as lo such portions of it as are specially submitted to the Senate. Exceptions 
are to be construed strictly. In defending President Washington's authority to issue the 
Neutrality Proclamation, Alexander Hamilton came to the same interpretation of the President's 
foreign affairs powers. According to Hamilton, Article JJ "ought ... to be considered as 
intended ... to specify and regulate the principal articles implied in the definition of Executive 



f, 

H Thomas Jeffctson, Opinion on the Powers of the Senate Respecting Diplomatic Appointments ( 1 790), reprinted in 
1 6 The Papers of Thomas Jefferson VS (Julian P. Boyd ed., 1 96 1 ). 
27 M.st 379. 
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Power; leaving ihe rest to flow from the general gram of that power."" As future Chief Justice 
John Marshall famously declared a few years later, "The President is the sole organ of the nation 
in its external relations, and its sole representative with foreign nations. . . . The [executive] 
department ... is entrusted with the whole foreign intercourse of the nation ,,2 V t' » 

On the few occasions where it has addressed the question, the Supreme Couri has lent its 
approval to the executive branch's broad powers in the field of foreign affairs. Responsibility for 
the conduct of foreign affairs and for protecting the national security are, as the Supreme Court 
has observed, '"central Presidential domains."" The President's constitutional primacy flows 
from both his unique position in the constitutional structure and from the specific grants of 
authority in Article II making the President the Chief Executive of the Nation and the 
Commander in Chief. 31 Due to the President's constitutionally superior position, the Supreme 
Court has consistently "recognized 'the generally accepted view that foreign policy [is] the 
province and responsibility of the Executive.'" 32 This foreign affairs power is independent of 
Congress: it is "the very delicate, plenary and exclusive power of the President as sole organ of 
the federal government in the Held of international relations - a power which does not require as 
a basis for its exercise an act of Congress." 33 

In light of these principles, any unenumerated execuiive power, especially one relating to 
foreign affairs, must be construed as within the control of the President. Although the 
Constitution docs not specifically mention the power to suspend or terminate treaties, these 
auihoriiics have been understood by the courts 9nd long executive branch practice as belonging 
solely to the President. The treaty power is fundamentally an executive power established in 
Article II of the Constitution, and power over treaty matters post-ratification are within the 
President's plenary authority. As Alexander Hamilton declared during the controversy over the 
Ncuirality Proclamation, "though treaties can only be made by the President and Senate, their 
aciivity may be continued or suspended by the President alone." 34 Commentators also have 
supported this view. According to the drafters of Ihe Restatement (Vtird) of the Foreign 
Relations Law of the United States, the President has the power eiiher "to suspend or terminate 
an [international] agreement in accordance with its terms/' or "to make the determination that 
would justify the United Slates in lerminating or suspending an agreement because of its 
violation by another party or because of supervening events, and to proceed to terminate or 
suspend the agreement on behalf of the United States." 33 Indeed, the President's power to 
terminate i re a lies, which has been accepted by practice and considered opinion of the three 
branches, 36 must include ihe lesser power of temporarily suspending them. We have discussed 
ihese questions in detail in recent opinions, and we follow their analysis here. 3 ' 



71 Alexander Hamilton, Pociftcus No. J ( 1 793), reprinted in 15 The Papers of Alexander Hamilton 33, 39 (Harold C. 

Syren real, cds., 1969). 

29 lOAnnah of Cong. 613-14 (1800). 

30 Harlow v. Fitzgerald, 457 U.S. 800, 812 n.l 9 (1982). 

31 Nixon v. Fitzgerald, 457 U.S. 731, 749-50 (1982). 

" Department of the Navy v. Egan, 484 U.S. 5 1 8, 529 (1988) (quoting Hoig v. A gee, 453 U.S. 280, 293-94 (198 1)). 

33 United States v. Curtiss- Wright Export Corp., 299 U.S. 304, 320 (1936). 

34 Hamilton, Paciftcus No. 1, supra, ai 42. 

33 Restatement (Third) of the Foreign Relations low of the United States § 339 (1987). 

* See. e.g., Memorandum for Alberto R. Gonzales, Counsel to ihe President, from: Jay S. Bybce, Assistant Attorney 
General, Re: Authority of the President to Denounce the ABM Treaty{Dec. 14, 2001); Coldwoterv. Carter, 61 7 
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The courts have often acknowledged the President's constitutional powers with respect to 
treaties. Thus, it has long been accepted that the President may determine whether a treaty has 
lapsed because a foreign Slate has gained or lost its independence, or because it has undergone 
other changes in sovereignty. 31 Nonperformance of a particular treaty obligation may, in the 
President's judgment, justify a decision to suspend or terminate the treaty. 39 While Presidents 
have unrestricted discretion, as a matter of domestic law, in suspending treaties, they can base 
the exercise of this discretion on several grounds. For example, the President may determine that 
"the conditions essential to [the treaty's] continued effectiveness no longer pertain." 40 He can 
decide to suspend treaty obligations because of a fundamental change in circumstances, as the 
United States did in 1941 in response to hostilities in Europe. 41 The President may also 
determine that a material breach of a treaty by a foreign government has rendered a treaty not in 
effect as to that government. 42 

Exercising this constitutional authority, the President can decide to suspend temporarily 
our obligations under Geneva JJ1 toward Afghanistan. Other Presidents have partially suspended 
treaties, and have suspended the obligations of multilateral agreements with regard to one of the 
slate parties. 43 The President could also determine that relations under the Geneva Conventions 



F.2d 697, 706-07 (D.C. Cir.) (en banc), vacated and remanded with instructions to dismiss. 444 U.S. 996 ( ] 979); 
Senate Comm. on Foreign Relations, 106* Cong., Treaties and Other International Agreements: The Role of the 
United States Senate 201 (Comm. Prim 2001) (prepared by Congressional Research Service, Library of Congress) 
( footnotes omitted) 

31 See Memorandum for John Bellinger, JIJ, Senior Associate Counsel andtegal Adviser to the National Security 
Council, from John C. Yoo, Deputy Assistant A norncy General and Robert J. Delahumy, Special Counsel, Office of 
Legal Counsel, Re: Authority oj the President to Suspend Certain Provisions of the ABM Treaty (Nov. 15, 2001); 
see also Memorandum for William Howard Tafl, IV, Legal Adviser, Department of State, from John Yoo, Deputy 
Assistant Attorney General, Office of Legal Counsel, Re: Presidents Constitutional Authority to Withdraw Treaties 
from the Senate (Aug. 24, 2001). 

3 * See Kennett v. Chambers, 55 U.S. 38,47-48, 51 (1852); Terlinden v. Ames, 184 U.S. 270. 288 (1902); Saroop v. 

Garcia, 109 FJd 165, 171 (3d. Cir. 1997) (collecting cases). Alexander Hamilton argued in 1793 that the 
revolution in France had triggered the power (indeed, the duty) of the President to determine whether the pre- 
existing treaty of alliance with the King of France remained in effect. The President's constitutional powers, he said, 
"includefj that of judging, in the case of a Revolution of Government in a foreign Country, whether the new rulers 
are competent organs of the National Will and ought to be recognised or not: And where a treaty antecedently exists 
berween the UStates and such nation that right involves the power of giving operation or not to such treaty.' 
Alexander Hamilton, Paci/icus No. 1 (1793), reprinted in 15 The Papers of Alexander Hamilton 33, 41 (Harold C. 
Syrett el al.eds 1969). 

" See Taylor v. Marion, 23 F. Cas. 784, 787 (CCD. Mass. 1855) (No. 13,799) (Curtis, Circuit Justice), afpd. 67 
U.S. (2 Black) 481 (1862). 

40 See International Load Line Convention, 40 Op. Att'yGen. 1 19,124 (1941). Changed conditions have provided a 
basis on which Presidents have suspended treaties in the past. For example, in 1939, President Franklin Roosevelt 
suspended the operation of (he London Naval Treaty of 1 936. "The war in Europe had caused several contracung 
panics to suspend the" treaty, for the obvious reason that it was impossible to limit naval armaments. The notice of 
termination was therefore grounded on changed circumstances." David Gray Adler, The Constitution and the 
Termination of Treaties 187(1986). 

41 International Load Line Convention, 40 Op. AH'y Gen. at 123. 

42 See. e.g.. Charlton v Kelly. 229 U.S. 447, 473 ( 1 9 1 3); Escobedo v. United States, 623 F.2d 1 098, 1 1 06 (5th Cir.), 
cert, denied, 449 U.S. 1036 (1 980). // 

43 In 1986, the United States suspended the per forma ncc-cjf its obligations under the Security Treaty (ANZUS Pact), 
T.I.A.S. 2493, 3 U.S.T. 3420, entered into force April 29, 1 952, as to New Zealand but not as to Australia . See 
Marian Nash (Lcich), 1 Cumulative Digest of United States Practice in International Law 1981-1988, at J 279-81. 
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with Afghanistan should be restored once an Afghan government that is willing and able to 
execute the country's treaty obligations is securely established. 44 A decision 10 regard the 
Geneva Conventions as suspended would not constitute a "denunciation" of the Conventions, for 
which procedures are prescribed in the Conventions. 45 The President need noV regard the 
Conventions as suspended in their entirety, but only in part. 46 ^ , 

Among the grounds upon which a President may justify his power to suspend treaties is 
the collapse of a tieaty partner, in other words the development of a failed state that could not 
fulfill its international obligations and was not under the control of any government. This has 
been implicitly recognized by the Supreme Court. In Clark v. Allen, 331 U.S. 503 (1947), the 
Supreme Court considered whether a 1923 treaty with Germany continued to exist after the 
defeat, occupation and partition of Germany by the victorious World War II Allies. The Court 
rejected the argument that the treaty "must be held to have failed to survive the [Second World 
War], since Germany, as a result of its defeat and the occupation by the Allies, has ceased to 
exist as an independent national or international community.'"" Instead, the Court held that "the 
question whether a state is in a position to perform its treaty obligations is essentially a political 
question. Terlinden v. Ames, 184 U.S. 270, 288 ((1902)]. We find no evidence that the political 
departments have considered the collapse and surrender of Germany as putting an end to such 
provisions of the treaty as survived the outbreak of the war or the obligations of either party in 
respect to them." 48 In Clark, the Court also made clear that the President could consider whether 
Germany was able to perform its international obligations in deciding whether to suspend our 
treaty relationship with her. 



Thus, suspension of the Geneva Conventions as to Afghanistan would not affect the United Stales' relationships 
under the Conventions with other state parties. 

" On June 20, 1 876, for example, President Grant informed Congress that he was suspending the extradition clause 
of ihe 1842 "Webster-Ashburton Treaty" with Great/Britain, Convention as io Boundaries, Suppression of Slave 
Trade and Extradition, Aug. 9, 1842, U.S,-Gr. Brit- An 10, 8 Stat. 572, 579. Grant advised Congress that the release 
of rwo fugitives whose extradition was sought by the United Slates amounted to the abrogation or annulment of the 
exrradiiion clause, and that ihe executive branch in response would take no action to surrender fugitives sought by 
ihe British Government unless Congress signified that it do so. The clause remained suspended until il was 
reactivated by the British Government's resumed performance. 

'* See. e.g.. Geneva Convention 111, an. 142. The suspension of a treaty is distinct from the denunciation or 
termination of one. Suspension is generally a milder measure than termination, often being partial, temporary, or 
contingent upon circumstances that can be altered by the actions of the parties to the rreafy. Moreover, at least in the 
Uniied States, suspension of a treaty can be reversed by unilateral executive action, whereas termination, which 
annuls a treaty, and which is therefore more disruptive of international relationships, would require Senate consent 
to a new treaty to be undone. 

"* In general, the partial suspension of the provisions of a treaty (as distinct from both termination and complete 
suspension) is recognised as permissible under inleniaiional law. Article 60 of the Vienna Convention on treaties 
explicitly permits the suspension of a treaty "in whole or in pan." "(UJnder both treaty law and non-forcible reprisal 
law as a oasis for responsive suspension it is clear that suspension may be only panial and need not suspend or 
if rminate an agre emenl as a whole, in contrast, for example, with neaty withdrawal clauses.* John Norton Moore, 
Enhancing Compliance With International Law: A Neglected Remedy, 39 Va. J. Int'I L. 881, 932 (1999). It should 
be noied, however, that the Uniied Slates is not a pany to the Vienna Convention on treaties, although it has treated 
its rules as customary international law. This issue is explored in greater detail, infra Pan 1II.C. 
47 331 U.S. at 514. 

4, ld.; see also id. at 508-09 (President might have "formulated a national policy quite inconsistent with the 
enforcement" of the treaty). 
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Clark demonstrates the Supreme Court's sanction for the President's constitutional 
authority to decide the "political question" whether our treaty with Germany was suspended 
| because Germany was not in a position to perform its international obligations. Equally here, the 
' executive branch could conclude that Afghanistan was not "in a position to perform its treaty 
obligations" because it lacked, at least throughout the Taliban's ascendancy, a functioning 
central government and other essential attributes of statehood. Based on such facts, the President 
would have the ground to decide that the Nation's Geneva III obligations were suspended as to 
Afghanistan. The President could further decide that these obligations arc suspended until 
Afghanistan became a functioning state that is in a position to perform its Convention duties. 
The federal courts would not review such political questions, but instead would defer to the 
decision of the President. 

B. Status as a Failed Sf ate 

There are ample grounds for (he President to determine that Afghanistan was a failed State, 
and on that basis to suspend performance of our Geneva III obligations towards it. 49 Indeed, the 
findings of the State and Defense Departments, of foreign leaders, and of expert opinion support 
the conclusion that Afghanistan under the Taliban was without a functioning central government. 
The collapse of functioning political institutions in Afghanistan is a valid justification for the 
exercise of the President's authority to suspend our treaty obligations towards that country. 

Such a determination would amount to finding that Afghanistan was a "failed state." A 
"failed State" is generally characterized by the collapse or near-collapse of State authority. Such 
a collapse is marked by the inability of central authorities tc^maintain government institutions, 
ensure law and order or engage in normal dealings with other governments, and by the 
prevalence of violence that destabilizes civil society and the economy. 

An initial approach to the question whether Afghanistan was a failed state is to examine 
some of the traditional indicia of statehood. 50 A State has failed when centralized governmental 
authority has almost completely collapsed, no central authorities are capable of maintaining 
government institutions or ensuring law and order, and violence has destabilized civil society and 



" We should not b« understood 10 be saying ihal ihe President's basis for suspending che Geneva Conventions as to 
Afghanistan is merely the fact that Afghanistan underwent a change of government in 1996, after the military 
successes of Taliban. The geneial rule of international Jaw is that neaty relations survive a change of government. 
See. e.g., 2 Marjorie M. Whiteman, Digest of International Law 771-73(1 963); J.L. Brier ly, 77i* Law of Nations 
144-45 (6th ed. 1963); Eleanor C. McDowell, Contemporary Practice of the United States Relating to International 
Law, 71 Am. J. Jnl'l L. 337 (1977). The general rule is that neaties may still be observed even as to State parties, the 
current governments of which have been unrecognized. See New York Chinese TV Programs v. U.E. Enterprises, 
954 F.2d S47 (2d Cir. 1 992); see also Restatement (Third) of the Foreign Relations Law of the United States § 202 
cmts. a, b(J987). 

50 It would be mistaken to argue that the concept of a' failed State is not legal in nature, and thus cannot be taken into 
account in determining whether to suspend our Geneva JH obligations toward Afghanistan. Legal scholars as well 
as political scientists have employed the concept for sonk-time. Moreover, even if taken only as a category of 
political science, the term "failed State" encapsulates a description of structural conditions within a country such as 
Afghanistan) that are directly relevant to considering whether that country has lapsed for legal purposes into a 
condition of statelessness. 
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the economy. 51 Borrowing from the Restatement (Third) of US. Foreign Relations Law. we may 
conclude thai a state has "failed" if il cannot saiisfy some or all of the Ihree traditional tests for 
"statehood" under international Jaw: i) whether the entity has a defined territory and population; 
ii) whether the territory/population is under the control of its own government; ar\4\iii) whether 
the entity engages in or has the capacity to engage in formal relations with other Slates, 32 The 
Stale Department has restated this formulation by elaborating a four-part lest foi^ statehood: i) 
whether the entity have effective control over a clearly defined territory and population; ii) 
whether an organized governmental administration of the territory exists; iii) whether the entity 
has the capacity to act effectively to conduct foreign relations and to fulfill international 
obligations; iv) whether the international community recognizes the entity. 33 

We want to make clear that this Office does not have access to aJJ of the facts related lo 
the activities of the Taliban militia and al Qaeda in Afghanistan. Nonetheless, the available facts 
in the public record would support the conclusion that Afghanistan was a failed State - including 
facts thai pre-existed the military reversals suffered by the Taliban militia and the formation of 
the new transitional government pursuant lo the Bonn Agreement. Indeed, there are good 
reasons lo doubl whether any of the conditions were met. 

First, even before the ouiset of the conflict with the United States, the Taliban militia did 
not have effective control over a dearly defined lemiory and population. It is unclear whether 
the Taliban militia ever fully controlled most of the territory of Afghanistan. At the lime that 
the United States air strikes began, at least ten percent of the country, and the population within 
those 3reas, was governed by the Northern Alliance. Indeed, the facts suggest that Afghanistan 
was divided between different tribal and warring factions, rather Ih3n controlled by any central 
Stale. The Taliban militia in essence represented only an ethnically Pashtun movement, a "tribal 



51 "Stales in which institutions and law and order haye totally or panially collapsed under the pressure and amidst 
the confusion of erupting violence, )«ct which subsist as a ghostly presence on ihe world map, are now commonly 
referred to as 'failed States' or 'Etats sans gouvernmement. "' Daniel Thurcr, The Failed State and International 
Law, International Review of the Red Cross No. 836 (Dec. 31, 1999), available at lntpry/www.icrc.org/engyreview 
(visited Jan. 10, 2002). Somewhat different tests have been used for determining whether a Slate has "failed." First, 
the most salient characteristic of a "failed State" seems to be the disappearance of a "central government." Yoram 
Dinsiein, The Thirteenth Waldemar A. Sol/ Lecture in International Law, 166 Mil. L. Rev. 93, 103 (2000); see also 
id. ("All that remains is a multiplicity of groups of irregular combatants fighting each other."). Closely related to 
this lest, but perhaps somewhat broader, is the definition of a "failed Stale" as "a situation where the government is 
unable to discharge basic governmental functions wiih respect to its populace and its territory. Consequently, laws 
are not made, cases are not decided, order is not preserved and societal cohesion deteriorates. Basic services such as 
medical care, education, infrastructure maintenance, tax collection and other functions and services rendered by 
central governing authorities cease to exist or exist only in limited areas." Ruth Gordon, Growing Constitutions, 1 
U. Pa. J. Const. L. 528, 533-34 (J 999). Professor Thurer distinguishes three elements (respectively, territorial, 
political and functional) said to characterize a "failed Slate": I) failed States undergo an "implosion rather than an 
explosion of ibe structures of power and authority, the disintegration and desrrucruring of States rather than their 
dismemberment;" 2) they experience "the total or near total breakdown of structures guaranteeing law and order;" 
and 3) there are marked by "the absence of bodies capable, on the one hand, of representing the State at the 
international level and, on the other, of being influenced by the outside world." 

" See Restatement (Third) of the Foreign Relations Law 1 of the United States § 201 ; see also 1 933 Montevideo 
Convention on Rights and Duties of States, art. J, 49 Stat. 3097. 28 Am. J. Int'l L. Supp. 75 (1934). 
" Eleanor C. McDowell, Contemporary Practice of the United States Relating to international Law, 71 Am. J. Intl 
L. 337 (1977). 
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militia," 54 that did not command Ibc allegiance of other major ethnic groups in Afghanistan and 
(hat was apparently unable to suppress endemic violence in the country. As a prominent writer 
| on the Taliban militia wrote welJ before the current conflict began, "fejven if fthe Taliban] were 
lo conquer the north, it would not bring stability, only continuing guerrilla war by the non- 
Pashtuns, but this time from bases in Central Asia and Iran which would further destabilize the 
region." 53 

Second, again even before (he United States air strikes and the successes of the Northern 
Alliance, an organized governmental administration did not exist in Afghanistan. One noted 
expert on the Taliban has concluded that the country had 

ceased to exist as a viable stale .... The entire Afghan population has been 
displaced, not once but many limes over. The physical destruction of Kabul has 
turned it into the Dresden of (he late twentieth century. . . . There is no semblance 
of an infrastructure that can sustain society - even at the lowest common 
denominator of poverty. . . . The economy is a black hole that is sucking in its 
neighbors with illicit trade and the smuggling of drugs and weapons, undermining 
them in the process. . . . Complex relationships of power and authority built up 
over centuries have broken down completely. No single group or leader has the 
legitimacy to reunite the country. Rather than a national identity or kinship-tribal- 
based identities, territorial regional identities have become paramount. . . . (T]he 
Taliban refuse to define the Afghan stale they want to constitute and rule over, 
largely because they have no idea what they want. The lack of a central authority, 
state organizations, a methodology for command and control and mechanisms 
which can reflect some level of popular participation . . . make it impossible for 
many Afghans to accept the Taliban or for the outside world to recognize a 
Taliban government. ... No warlord faction has ever felt itself responsible for the 
civilian population, but the Taliban are incapable of carrying out even the 
minimum of developmental work because they believe that Islam will lake care of 
everyone. 3 * 

Another expert had reached similar conclusions before the outbreak of the conflict: 

Afghanistan today has become a violent society, bereft of political institutions that 
function correctly and an economy that functions at all. When this is coupled 
with the destruction of population and the physical infrastructure . . ., it becomes 
clear that Afghanistan is a country on the edge of collapse, or at least profound 
transformation. . . . With Ihe Taliban, there are few meaningful governmental - 
slniciures and little that actually functions. 57 



u Larry P. Goodson, Afghanistan 's Endless War: Slate Failure, Regional Politics, and the Rise of the Taliban 46, 
115(2001). $' 

33 Ahmed Rashid, Taliban: Militant Islam. Oil & Fundamentalism in Central Asia 213 (2001). 

*M. at 207-08, 212-13. 

57 Goodson, supra, al 103-04; ) J 5. 
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The Slate Department has come to similar conclusions. In testimony early in October 
200J before the Senate Foreign Relations Committee's Subcommittee on Near East and South 
Asian Affairs, Assistant Secretary of State for South Asian Affairs Christina Rocca explained 
that: , , 

[tjwenly-two years of conflict have steadily devastated (Afghanistan], destroyed 
its physical and political infrastructure, shattered its institutions, and wrecked its 
socio-economic fabric. . . . The Taliban have shown no desire to provide even the 
most rudimentary health, education, and other social services expected of any 
government. Instead, ihey have chosen to devote their resources to waging war 
on the Afghan people, and exporting instability to their neighbors. 5 * 

Rather than performing normal government functions, the Taliban militia exhibited the 
characteristics of a criminal gang. The United Nations Security Council found that the Taliban 
militia extracted massive profits from illegal drug trafficking in Afghanistan and subsidized 
terrorism from those revenues. 59 

Third, the Taliban militia was unable to conduct normal foreign relations or to fulfill its 
international legal obligations. Publicly known facts suggest that the Taliban was unable to obey 
its international obligations and to conduct normal diplomatic relations. Thus, the Taliban 
militia consistently refused to comply wi(h United Nations Security Council Resolutions 1333 
(2000) and 1267 (1999), which called on it to surrender Osama bin Laden to justice and to take 
other actions to abate terrorism based in Afghanistan. 60 Those resolutions also called on all 
States to deny permission for aircraft to take off or to land ifihey were owned or operated by or 
for the Taliban, and to freeze funds and other resources owned or controlled by the Taliban. 
Reportedly, the Taliban militia also may have been unable to extradite bin Laden at the request 
of Saudi Arabia in September, J 998, despite its close relations with the Saudi government. As a 



51 United Stales Department of State, International Information Programs, Rocca Blames Taliban for Humanitarian 
Disaster in Afghanistan (Oct. 10, 2001), available or hitp^/^w.usinfo.staie.gov.'rcgional^nea/sasiayafghan' 
te;ii2001/1010roca.htm (visited Jan. JO, 2001). 

"See U.N. Securiry Council Resolution 1333 (2000), available at hiw:/A\^v.un.arti/Docs/scr*'s/2000/rcs i333e.pdf 
(finding that "the Taliban benefits directly from the cultivation of illicit opium by imposing a tax on its production 
and indirectly benefits from the processing and trafficking of such opium, and . . . these substantial resources 
strengthen the Taliban's capacity to harbor terrorists"). The United States Government has amassed substantial 
evidence that the Taliban has condoned and profited from narco- trafficking on a massive scale, with disastrous 
effects on neighboring countries. See The Taliban, Terrorism, ana" Drug Trade: Hearing Before the Subcomm. on 
Criminal Justice. Drug Policy and Human Resources of the House Comm. on Government Reform, 107th Cong. 
(2001) (testimony of William Bach, Director, Office of Asia, Africa, Europe, N1S Programs, Bureau of International 
Narcotics and Law Enforcement Affairs, Department of State; testimony of Asa Hutchinson, Administrator, Drug 
Enforcement Administration, U.S. Department of Justice). 

W U.N. Security Council Resolution 1333 "strongly condemnledj" the Taliban for the "sheltering and training of 
terrorists and (the) planning of terrorist acts," and "deplorfed] the fact that the Taliban continues to provide a safe 
haven to Usama bin Laden and to allow him and others associated with him to operate a network of terrorist training 
camps from Taliban-controlled lemtory and to use Afghanistan as a base from which to sponsor international 
terrorist operations." U.N. Security Council Resolution \JL 14, \ 13 (1998) enjoined ihe Taliban to stop providing a 
sanciuary and training for terrorists. U.N. Securiry Couricil Resolution 1267, 1 2 (1999), stated that the Taliban's 
failure to comply with the Council's 1998 demand constituted a threat to the peace. See Scan D. Murphy, Efforts to 
Obtain Custody of Osama Bin Laden, 94 Am. J. Int'l L. 366 (2000). 
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result, (he Saudi government expelled Ihe Afghan charge d'affaires* 1 The Taliban's continuing 
role in sheltering and supporting ihose believed lo be responsible for Ihe terrorist attacks of 
September 1 1, 2001 placed it in clear breach of international law, which required it to prevent the 
use of its territory as a launching pad for attacks against other nations. 62 j 

£ 

Jt has been suggested by government officials and independent press reports that the 
Taliban militia had become so subject to the domination and control of al Qaeda that it could not 
pursue independent policies with respect to ihe outside world. 63 Former Ambassador Robert 
Oakley described the relationship as "very close. The Taliban and bin Laden, particularly 
Mullah Omar, go way, way back . . . (Bin LadenJ has helped the Taliban with materia! support 
since they began their movement in Afghanistan." 64 Richard Haass, Director of the State 
Department's Office of the Policy Planning Staff, has noted thai the Taliban "have accepted 
substantial financial support from and proved themselves subservient to" a] Qaeda. 65 Al Qaeda 
apparently supplied the Taliban regime with money, materiel, and personnel to help it gain the 
upper hand in its ongoing battles wiih the Northern Alliance. 66 Because a] Qaeda was capable of 
mvslering more formidable military forces than the Taliban at any given point, and because 
failure to protect bin Laden would have cost the Taliban the support of radical Islamists, it may 
well have been impossible for the Taliban to surrender bin Laden as directed by the United 
Nations, even if it had been willing 10 do so. While a policy decision to violate international law 



*'See Yossef Bodansky, Bin Laden: The Man HTio Declared War on America 301-02 (2001). 
°Se e Robert F. Turner, International Law and the Use of Force in Response to the World Trade Center and 
Pentagon Attacks, available at hnpy/jurist.law.pin.edu/torum/fommnew34.hjm (visited Jan. 10, 2002) ("If (as has 
been claimed by ihe US and UK governments) bin Laden masierminded ihe attacks on New York and Washington, 
Afghanistan is in breach of its state responsibility to lake reasonable measures to prevent its tem'toiy from being 
used to launch attacks against other states. The United Stales and its allies thus have a legal right to violate 
Afghanistan's territorial integrity to destroy bin Laden and related terrorist targets. If the Taliban elects to join 
forces with bin Laden, it, loo, becomes a lawful target."); see also W*. Michael Reisman, International Legal 
Responses to Terrorism, 22 Hous. J. Inll L. 3. 40-42, 51-54 (1999). 

63 See. e.g., Michael Dobbs & Vernon Loeb, 2 U.S. Targets Bound by Fate. Wash. Post, Nov. 14, 2001 at A22 
("According to Thomas Gounierre, an Afghan eapen at ihe University of Nebraska and a former UN adviser, the so- 
calJed Afghan Arabs surrounding bin Laden were much more educated and aniculate than the often illiterate Taliban 
and succeeded in convincing ihcm lhat they were at ihe head of a world-wide Islamic renaissance. 'Al Qaeda ended 
up hijacking a large part of the Taliban movement,* he said, noting thai (Taliban supreme religious leader 
MoriammedJ Omar and bin Laden were 'very, very light* by J 998."); Peter Baker, Defector Says Bin Laden Had 
Cash, Taliban In His Pocket, Wash. Post, Nov. 30, 2001 at A 1 (reporting claims by former Taliban official of al 
Qaeda's corruption of Taliban officials). 

*" Online Nen-s Hour: The Taliban (Sept. 1 5, 2001), available at htmyAv^vwvnbs.or^ncwshour/bb/terTorism/iulv- 
decOI/taliban 9-15.html (visited Jan. 15, 2002). 

u The Bush Administration 's Response to September II*- and Beyond, Remarks lo the Council of Foreign . 
Relations (Oct. 15, 2001), available at litrpr/Avwnv.vale.cdii./lawwcb/are'on/srpi llrtiaass 001 htm (visited Jan. 
15,2002). 

M The so-called "55* Brigade," a military force consisting primarily of Arabs under Syrian and Saudi commanders, 
was based outside of Kabul and was trained, mainlained and paid for by al Qaeda. it "provided crucial suppon to 
Taliban faces during offensives against ihe Northern Alliance over the past five years." Michael Jansen, US 
focused initially on bin Laden Mercenaries. The Irish Times on Ihe Web (Oct. 30, 200 1), available at 
ltrrp:,Vwiv->v,irfland.foc^n3perAvorld/2001/l030Avoi6.litm (visited Jan. 15, 2002). According to some reports, 
these al Qaeda fighters were ihe most aggressive and ideologically commined forces available to the Taliban 
leadership, and were used lo control oiher Taliban units. ' See also Michael Kranish & Indira A.R. Lakshmanan, 
Partners in Jihad': Bin Laden Ties to Taliban. Boston Globe, Oct. 28, 2001, at Al. This article contains 
especially detailed information about the close linkages between the two movements and their leaders. 
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would not be grounds lo deny slaiehood, if al Qaeda- a non-governmental terrorist organization 
- possessed such power within Afghanistan to prevent its alleged rulers from taking action 
i against it as ordered by the U.N., this would indicate that the Taliban militia did not exercise 
sufficient governmental control within the territory to fulfil] its international obligations,. 

The Taliban militia's failure to carry out its international obligations became even further 
apparent during the conflict itself. During the United States' campaign in Afghanistan, Secretary 
Rumsfeld noted that the Taliban "are using mosques for ammunition storage areas. They are 
using mosques for command and control and meeting places. They are putting tanks and 
artillery pieces in close proximity to hospitals, schools, and residential areas."* 7 In a series of 
"Fact Sheets" issued during the campaign, the State Department described in detail many of the 
atrocities committed by the Taliban and al Qaeda before and during the United States' military 
operations. These included massacres of both prisoners and civilians. For example, the State 
Department reported that in August, 2000, the Taliban had "executed POWs in the streets of 
Herat as a lesson to the local population." 68 The State Department also reported on November 2, 
2001 that "fijhe Taliban have put the Afghan civilian population in grave danger by deliberately 
hiding their soldiers and equipment in civilian areas, including in mosques." 49 According to 
State, the Taliban "massacred hundreds of Afghan civilians, including women and children, in 
Yakaoloang, Mazar-J-Sharif, Bamiyan, Qezelabad, and other towns." 0 For example, the State 
Department noted, a report by the United Nations Secretary General regarding the July, 1999, 
massacre in the Shomaili Plains stated that "{tjhe Taliban forces, who allegedly carried out these 
acts, essentially treated the civilian population with hostility and made no distinction between 
combatants and non-combatants." 7 ' All of (his evidence goes to prove that the Taliban militia 
regularly refused to follow the laws of armed conflict, which, besides independently providing 
grounds for a presidential suspension of Geneva HI, also demonstrate that Afghanistan had 
become a failed state and was under the control not of a government but of a violent terrorist 
group. 

Fourth, the Taliban militia was not recognized as the legitimate government of 
Afghanistan by the United Stales or by any member of the international community except 
Pakistan. Neither the United States nor the United Nations ever recognized that the Taliban 
militia was a government. The only two other States that had maintained diplomatic relations 
with it before the current conflict began (Saudi Arabia and the United Arab Emirates) soon 



*' Transcript: Rumsfeld Says Taliban Functioning As Military Force Only, supra. 

61 Fact Sheet on Al Qaeda and Taliban Atrocities (rcicascd Nov. 22, 2001 by Coalition Information Center), , 
available at htTO://'wwwusinfo.sta te^ov/iopical/pol/ienor/O HI 230 1 .litm (visited Jan. 15, 2002). The source cited 
for this particular report was the Defense Department. 

w Fact Sheet: Taliban Actions Imperil Afghan Civilians (Nov. 2, 2001), available at htTp://w^vnv.usinfo.st3ie.t;ov/ 
lopical'pol/icrTor/OII I0?03.hfm (visited Jan. 15, 2002). Further, the State Department publicized reports from The 
Washington Post that the Taliban was using entire villages as human shields to protect their stockpiles of 
ammunition and weapons, that they were relocating the police ministry in Kandahar to mosques, that tbey had taken 
over NGO relief organization buildings, and that they were discovered transporting tanks and mortar shells in the 
guise of humanitarian relief. Fact Sheet: Tlie Taliban 's Betrayal of the Afghan People (Nov. 6, 2001 ), available at 
hirp:/yww-w.i)sinfo.siaic.uovAopical/p<)l/ierTor/OI I 1 0608.htm (visited Jan. 15, 2002). 
* Id. 

71 Id. (quoting report; no citation given). 
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severed them. 72 Even Pakistan had withdrawn its recognition before the end of hostilities 
between the United States and the Taliban forces. This universal refusal to recognize the Taliban 
miJitia as a government demonstrates that other nations and the United Nations concurred in a 
judgment that the Taliban militia was no government and that Afghanistan had ceased to operate 
as a nation-Stale. . \ . 

!: •• 

Indeed, the cabinet departments of the U.S. Government best positioned- to determine 
whether Afghanistan constituted a failed state appear to have reached that conclusion some time 
ago. Secretary of Defense Donald Rumsfeld, for example, declared at a November 2, 2001 press 
conference that the "Taliban is not a government. The government of Afghanistan does not exist 
today. The Taliban never was a government as such. It was a force in the country that is not 
svbstantially weakened - in many cases cloistered away from the people." 73 Secretary Rumsfeld 
has made substantially the same remarks on several other occasions. On October 29, 2001, he 
described the Taliban as "an illegitimate, un-elected group of terrorists." 74 And on November 4, 
2001, he stated at a press conference with the Foreign Minister of Pakistan that "Taliban is not 
really functioning as a government as such. There is really not a government to speak of in 
Afghanistan today." 73 On November 11, 2001, the Secretary emphasized the extent to which 
Afghanistan had fallen under the control of al Qaeda: "for all practical purposes, the al Qaeda 
has taken over the country." 76 Secretary Rumsfeld's final statement indicates his belief that no 
real government functioned in Afghanistan, but rather that groups of armed, violent militants had 
come into control. 

In the recent past, the State Department took the same view. Near the start of the 
conflict, the Bureau of South Asian Affairs found that "ftjhere is no functioning central 
government fin Afghanistan], The country is divided among fighting Tactions. . . . The Taliban 
(is) a radical Islamic movement [that] occupies about 90% of the country." 77 Undersecretary of 
State Paula J. Dobriansky said on October 29, 2001, that "young Afghans cannot remember a 
lime when their country really worked. There was a time - a little over 20 years ago - when 
Afghanistan was a functioning state, a member of the world community. . . . Unfortunately it is 



12 See A Look at the Taliban, USA Today, Sept. 30, 2001, available at hrtp:/A\-ww.usaioday.conVncws/ 
world/2 001/ihe laliban.hrm (visited Jan. JO, 2002). Indeed, Pakistan had been ihe only country in the world that 
maintained an embassy in Kabul; Ihe overwhelming majority of Slates and the United Nations recognized exiled 
President Burhanuddin Rabbani and his government as ihe country's legal authorities. See Taliban tactics move to 
hostage ploy, Aug. 8, 2001, available at hrrp:/Ayww.ianes.comfrei>ional news/ asia pacific/news/jid/ 
iid010808_l__n.shlml (visited Oct. 19, 2001). 

3 Secretary Rumsfeld Media Availability en Route lo Moscow (Nov. 2, 2001), available at 
hnp://ww-w.valc.fdu < law^\Tb/avalon/sept ll.'dod bnef64.htm (visited Jan. 15, 2002). 

u Rumsfeld Says Taliban to Blame for Casualties (Oct. 29, 200}), available at hrnjr/Avww.usinfosiaic.i'ov/topical 
/Dol/ierror/'0n 0290<him (visited Jan. J 5, 2002). 

Transcript: Rumsfeld Says Taliban Functioning As Military Force Only (Nov. 4, 2001), available at 
http.www.usinfo.siate.gov/iopical/pol/tenor/Ol 1 0403.htm (visited Jan. 15, 2002). 
76 Rumsfeld on Afghanistan Developments on "Fox News Sunday, " (Nov. 12, 2001), available at 
h»p:/Av^vw.»^nfo.state.gov/iopicaypol'ienor/OI 1 1204.htm (visited Jan. 15, 2002). 

" Background Note (October, 2001), available at hHp://ww>v.state.eov/r/Daybgn/index.cfm?docid*5380 (visited Jan. 

1 0, 2002). prepared by the Bureau of South Asian Affair?/ See also Reuters AlenNet - Afghanistan, Country 
Profiles ("There are no siaie-consiituted armed forces. It is not possible to show how ground forces' equipment has 
been divided zmong ihe different factions. "), available at 

h>n3 /Av>v^-.3lermet.or£/ihefacis/counirvproti)es. , 152-t78?vfTsion»l (visited Jan. 15, 2002). 
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now diflicu/l to remember that functioning Afghanistan." 78 As recently as December 12 2001 
ihe State Department's O/Tice of International Information Programs, drawing on Coalition 
Information Center materials and media reports, stated that both the Taliban and al Qaeda "are 
terrorist organizations," and characterized the Taliban's leader, Mullah Omar, as "a terrorist." 79 

Some international officials concur with the views of our Government. Lakhdar Brahimi, 
for example, the United Nations mediator in Afghanistan and a former Algerian Foreign 
Minister, described Afghanistan under the Taliban as a "failed state which looks like an infected 
wound."* 0 Tony Blair, the Prime Minister of Great Britain, on a visit to that country this month, 
declared that "Afghanistan has been a failed stale for too long and the whole world has paid the' 
price."" 

Based on the foregoing, it is apparent that the publicly-available evidence would support 
the conclusion that Afghanistan, when largely controlled by the Taliban militia, failed some, and 
perhaps all, of the ordinary tests of statehood. Nor do we think that the military successes of the 
United States and the Northern Alliance change that outcome. Afghanistan was effectively 
stateless for the relevant period of the conflict, even if after the Bonn Agreement it became a 
State recognized by the United Nations, the United States, and most other nations. 12 The 
President can readily find that at the outset of this conflict, when the country was largely in the 
hands of the Taliban militia, there was no functioning central government in Afghanistan that 
was capable of providing the most basic services lo the Afghan population, of suppressing 
endemic internal violence, or of maintaining normal relations with other governments. In other 
words, the Taliban militia would not even qualify as the de facw government of Afghanistan. 
Rather, it would have the status only of a violent faction or movement contending with other 
factions for control of Afghanistan's territory, rather than the regular armed forces of an existing 
slate. This would provide sufficient ground for the President to exercise his constitutional power 
to suspend our Geneva HI obligations toward Afghanistan. 

C Suspension Under International Law 

Although Ihe President may determine that Afghanistan was a failed State as a matter of 
domestic Jaw, there remains the distinct question whether suspension would be valid as a matter 



" Paula J. Dobransky, Afghanistan: Not Always a Battlefield (Oct. 29, 200 J), available at 
htmr/Av^'w.usinl'o.siaie.gov/iopi'cat/'pol/icnor/OI I02908.htm (visited Jan. 15, 2002). 
n The End of the Taliban Reign of Terror in Afghanistan (Dec. 1 2, 2001 ), available at 
li ftp ://www. us in fo. s la ie. go v/iopica t/pol/icnor/0 It 2 1 206.htm (visited Jan. 1 5, 2002). 

10 Rashid, supra, al 207. 

11 Philip Webster, Blair 's mission to Kabul, The Times of London, Jan. 8, 2002, available at 2002 WL 4 1 71996. 

12 We do noi think thai the military successes of the United Stales and ihe Northern Alliance necessarily meant thai 
Afghanistan's statehood was restored before the Bonn agreement, if only beeause the international community, 
including the United States, did not regard ihe Northern Alliance as constituting the government of Afghanisian. 
United Nations Security Council Resolution 1378, 1 I (2001), available at http://www.vale.edti/lawweb/ 
avalon/scpl 1 l/unsrcres 1378.htm (visited Nov. 19, 2001), expressed "strong support for the efforts of ihe 
Afghan people to establish a new and transitional administration leading to the formation of a government" 
(emphasis added); see also id. 1 3 (affirming thai the United Nations should play a central role in supporting Afghan 
efforts to establish a "new and transitional administration leading to the formation of a new government"). The 
plain implication of this Resolution, which reflects the views of the United Stales, is that Afghanisian after the 
Taliban did not have a government at thai time. 
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of international Jaw. 83 We emphasize that ibe resolution of that question, however, has no 
bearing on domestic constitutional issues, or on the application of the WCA. Rather, these 
issues are worth consideration as a means of justifying the actions of the United Stales in the 
world of international politics. While a dose question, we believe that the better \tfew is that, in 
certain circumstances, countries can suspend the Geneva Conventions consistently with 
international Jaw. 

International law has long recognized that the material breach of a treaty can be grounds 
for the party injured by the breach to terminate or withdraw from the treaty.* 4 Under customary 
international Jaw, the general rule is that breach of a multilateral treaty by a State party justifies 
the suspension of that treaty with regard to that State. "A material breach of a multilateral treaty 
by one of the parties entitles . . . [aj parly specially affected by the breach to invoke it as a 
ground for suspending the operation of the treaty in whole or in part in the relations between 
itself and the defaulting State."* 3 If Afghanistan could be found in material breach for violating 
"a provision essential to the accomplishment of the object or purpose of .the [Geneva 
Conventions]," suspension of the Conventions would have been justified. 

We note, however, that these general rules authorizing suspension "do not apply to 
provisions relating to the protection of the human person contained in treaties of a humanitarian 
character, in particular to provisions prohibiting any form of reprisals against persons protected 
by such treaties." 87 Although the United Stales is not a party to the Vienna Convention, some 
lower courts have said thai the Convention embodies the customary international law of treaties, 
and the Slate Department has at various limes taken the same view. 88 The Geneva Conventions 
must be regarded as "treaties of a humanitarian character," many of whose provisions "relatfej to 
the protection of the human person." 89 Arguably, therefore, a decision by the United States to 
suspend Geneva JU with regard to Afghanistan might put the United States in breach of 
customary international Jaw. 



" In general, of course, a decision by a Stale not io discharge iis treaty obligations, even when effective as a matter 
of domestic law, does not necessarily relieve it of possible international liability for non-performance. See generally 
Pigeon River Improvement. Slide A Boom Co. v. Charles W. Cox, Ltd., 291 U.S. 138, 160 (1934). 
u See Legal Consequences for Slates of the Continued Presence of South Africa in Namibia (South West Africa) 
Notwithstanding Security Council Resolution 276, 1971 I.CJ. 16, 47, 1 98 (Advisory Opinion June 21, 1971) 
(holding it to be a "general principle of law that a right of termination on account of breach must be presumed to 
exist in respect of al) treaties, except as regards provisions relating to the protection of the human person contained 

in treaties of a humanitarian character The silence of a treaty as to the existence of such a right cannot be 

interpreted as implying the exclusion of a right which has its source outside of the treaty, in general international 
Jawf.J"). 

15 Vienna Convention on Treaties, art. 60(2Xb). 
H ld. an. 60(3). 

17 Id. an. 60(5). The Vienna Convention seems to prohibit or restrict the suspension of humanitarian treaties if the 
sole ground for suspension is material breach. It does not squarely address the case in which suspension is based, 
not on particular breaches by a party, but by the party's disappearance as a State or on its incapacity to perform- its 
treaty obligations. 

M Fujitsu Ltd. v. Federal Express Corp.; 241 F.3d 423, 433 (2d Cir.), cert, denied, 1 22 S. Ct. 206 (2001 ); Moore, 
supra, at 891-92 (quoting 1971 statement by Secretary of£iatc William P. Rogers and 1986 testimony by Deputy 
Legal Adviser Mary V. Mochary). / 

w See Sir Ian Sinclair, The Vienna Convention on the Law of Treaties 191 (2d ed. 1984) (explaining intent and scope 
of reference io "humanitarian" treaties). Indeed, when the drafters of the Vienna Convention added paragraph 5 to 
article 60, the Geneva Conventions were specifically mentioned as coming within it. See Harris, supra, at 797. 
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In addition, Ihe Geneva Conventions could themselves be read to preclude suspension. 
Common article I pledges the High Contracting Parties "to respect and to ensure respect for the 
present Convention in all circumstances" (emphasis added). Some commentators argue; that this 
provision should be read to bar any State party from refusing to enforce their pr9vis,ions, no 
matter the conduct of Us adversaries. In other words, the duty of performance is absolute and 
does not depend upon reciprocal performance by other State parties. 50 Under this approach, the 
substantive terms of the Geneva Conventions could never be suspended, and thus any violation 
would always be illegal under international Jaw. 

This understanding of the Vienna and Geneva Conventions cannot be correct. There is 
no textual provision in the Geneva Conventions that clearly prohibits temporary suspension. The 
drafters included a provision that precludes State parties from agreeing to absolve each other of 
violations." They also included careful procedures for the termination of the agreements by 
individual State parties, including a provision that requires delay of a termination of a treaty, if 
that termination were to occur during a conflict, until the end of Ihe conflict. 92 Yet, at the same 
time, the drafters of the Conventions did not address suspension at all, even though if has been a 
possible option since at least the eighteenth century. 93 Indeed, if the draflers and raliiiers of the 
Geneva Conveniions believed the treaties could not be suspended, while allowing for withdrawal 
and denunciation, they could have said so explicitly and easily in the text. 

A blanket non-suspension rule makes little sense as a matter of international Jaw and 
politics. If there were such a rule, international law wouldjeave an injured party effectively 
remediless if its adversaries committed material breaches of the Geneva Conveniions. Apart 
from its unfairness, that result would reward and encourage non-compliance with the 
Conventions. True, the Conventions appear to contemplate that enforcement will be promoted 
by voluntary action of the parties. 94 Furthermore, the Conventions provide for intervention by 
"the International Commiuee of the Red Cross or any other impartial humanitarian organization 
. . . subject to the consent of the Parties to; the conflict concerned." 95 But the effectiveness of 
these provisions depends on the good will of the very party assumed to be committing material 
breaches, or on its sensitivity to international opinion. Likewise, the provision authorizing an 
impartial investigation of alleged violations also hinges on the willingness of a breaching party to 
permit the investigation and to abide by its result. Other conceivable remedies, such as the 
imposition of an embargo by Ihe United Nations on the breaching party, may also be 
inefficacious in particular circumstances. If, for example, Afghanistan were bound by Geneva 
Convention HI to provide certain treatment to United Slates prisoners of war but in fact 
materially breached such duties, a United Nations embargo might have little effect on its 
behavior. Finally, offenders undoubtedly face a risk of trial and punishment before national or 
international courts afier the conflict is over. Yet that form of relief presupposes that the 
offenders will be subject to capture at ihe end of the conflict - which may well depend on 



90 See, e.g., Draper, The Red Cross Conwntions, supra, al 8; see also Military and Paramilitary Activities In and 

Against Nicaragua (Nicaragua v. United States). 76 I.L.R. al 4-48, U 220. 

" See. e.g., Geneva Convention HI, art. 13 J. 

92 See, e.g., id., art. 142. ,y 

91 See Sinclair, supra, al 1 92. / 

* See, e.g.. ihe Geneva Conveniion HI, an. 8; Geneva Convenlion JV, an. 9. 

w Geneva Conveniion HI, art. 9; Geneva Convention JV, art. 10. 
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whether or not they have been defeated. Reliance on post-conflict trials, as well as being 
uncertain, defers relief for the duration of the conflict. Without a power to suspend, therefore, 
parties to the Geneva Conventions would only be left with these meager tools to remedy 
W widespread violation of the Conventions by others. ( 

Thus, even if one were to believe that international law set out fixed and binding rules 
concerning the power of suspension, the United Stales could make convincing arguments under 
the Geneva Conventions Hself, the Vienna Convention on Treaties, and customary international 
law in favor of suspending the Geneva Conventions as applied to the Taliban militia in the 
current war in Afghanistan. 

D. Application of the Geneva Conventions As a Matter of Policy 

We conclude this Part by addressing a matter of considerable significance for 
policymakers. To say that the President may suspend specific provisions of the Geneva 
Conventions as a legal requirement is by no means to say that the principles of the laws of 
armed conflict cannot be applied as a matter of U.S. Government policy. There are two aspects 
to such policy decisions, one involving the protections of the laws of armed conflict and the 
other involving liabilities under those laws. 

First, the President may determine that for reasons of diplomacy or in order to encourage 
other Slates to comply with the principles of the Geneva Conventions or other laws of armed 
conflict, it serves the interests of the United Stales to treat al Qacda or Taliban detainees (or 
some class of them) as if they were prisoners of war, even though ihey do not have any legal 
entitlement to that status. We express no opinion on the merits of such a policy decision. 

Second, the President as Commander in Chief can determine as a matter of his judgment 
for the efficient prosecution of the military campaign that the policy of the United States will be 
to enforce customary standards of the law of Avar against the Taliban and to punish any 
transgressions against those standards. Thus, for example, even though Geneva Convention III 
does not apply as a matter of law, the United States may deem it a violation of the laws and 
usages of war for Taliban troops to torture any American prisoners whom they may happen to 
seize. The U.S. military thus could prosecute Taliban militiamen for war crimes for engaging in 
such conduct. 96 

A decision to apply the principles of the Geneva Conventions or of others laws of war as 
a matter of policy, not law, would be fully consistent with the past practice of the United Stales. 
United Slates practice in post-1949 conflicts reveals several instances in which our military 
forces have applied Geneva III as a matter of policy, without acknowledging any legal obligation 
to do so. These cases include the wars in Korea and Vietnam and the interventions in Panama 
and Somalia. 



* The President could, of course, also determine that ty'/*n\\ be the policy of the Uniied Slates lo require its own 
troops to adhere to standards of conduct tecognized under customary international law. and could prosecute 
offenders for violations. As explained below, the President is not bound to follow these standards by law, but may 
direct the armed forces to adhere to them as a mailer of policy. 
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Korea . The Korean War broke out on June 25, i 950, before any of the major State 
parties lo (he conflict (including the United Stales) had ratified ihe Geneva Conventions. 
Nonetheless, General Douglas MacArthur, the United Nations Commander in Korea, declared 
thai his forces would act consistently with the principles of the Geneva Conventions, including 
those relating to PO Ws. General MacArthur stated: "My present instructions are to a&de by the 
humanitarian principles of the 1949 Geneva Conventions, particularly common 'article 3. Jn 
addition, 1 have directed Ihe forces under my command to abide by the detailed provisions of the 
prisoner-of-war convention, since I have the means .at my disposal to assure compliance with this 
convention by all concerned and have fully accredited the 1CRC delegates accordingly."* 7 

It should be noted, however, that deciding to follow Geneva III as a matter of policy 
would allow the United Stales to deviate from certain provisions it did no! believe were 
appropriate to the current conflict. In Korea, for example, the United States did not fulfill the 
requirement that it repatriate all POWs at the end of the conflict. Pursuant to the armistice 
agreement, thousands of Chinese and North Korean POWs who did not wish to be repatriated 
were examined by an international commission, and many eventually ended up in Taiwan. ,f 

Viet Nam . The United States through the Stale Department took the position that the 
Geneva Convention 111 "indisputably applies to the armed conflict in Viet Nam," and therefore 
ihat "American military personnel captured in the course of that armed conflict are entitled to be 
treated as prisoners of war." 99 We understand from the Defense Department thai our military 
forces, as a matter of policy, decided at some point in the conflict lo accord POW treatment (but 
not necessarily POW status) to Viet Cong members, despite the fact that they often did not meet 
the criteria for (hat status (set forth in Geneva Convention HI, art. 4), e.g., by not wearing 
uniforms or any other fixed distinctive signs visible at a distance. 

Panama . The United States' intervention in Panama on December 20, 1989 came at the 
request and invitation of Panama's legitimately elected President, GuiJIermo Endara.' 00 The 
United States had never recognised General. Manuel Noriega, the commander of the Panamanian 
Defense Force, as Panama's legitimate ruler. Thus, in the view of the executive branch, the 
conflict was between Ihe Government of Panama assisted by the United States on the one side 
and insurgent forces loyal to General Noriega on the other. It was not an international armed 
conflict between the United Slates and Panama, another State. Accordingly, it was not, in the 
executive's judgment, an international armed conflict governed by common article 2 of the 
Geneva Conventions. 101 Nonetheless, we understand that, as a matter of policy, all persons 



" Quoted in Joseph P. Bialke, Untied Nations Peace Operations: Applicable Norms and the Application of the Law 
of Armed Conflict, 50 A.F.L. Rev. 1, 63 n.235 (2001). 

David M. Morriss, From War to Peace: A Study of Cease-Fire Agreements and the Evolving Hole of the United 
Nations. 36 Va. J. Inft.L. SOJ, 883-85 (1996). 

* Entitlement of American Military Personnel Held by North Viet- Nam to Treatment as Prisoners of War Under the 
Genew Convention of 1949 Relative to the Treatment of Prisoners of War, July 13, 1966, reprinted in John Norton 
Moore, Law and the Indo-China War 635, 639 (1972). 

100 See United States v. Noriega, 1 1 7 F.3d 1206, 1211 (J 1* Cir. 1 997). 

101 See Jan E. Aldykiewicz and Geoffrey S. Corn, Authority to Court-Martial Non-US. Military Personnel for 
Serious Violations of International Humanitarian Law Committed During Internal Armed Conflict, 167 Mil. L. Rev. 
74, 77 n.6 (2001). In United States v. Noriega, 808 F. Supp. 791, 794 (S.D. Fla. 1992), the district court held that 
ihe United Siaies' intervention in Panama in laie 1989 was an iniemaiional armed conflict undei (common) Article 2 
of the Geneva Convention 111, and thai General Noriega was entitled to POW stafus. To the exienl that the holding 



26 



capiured or detained by the United Slates in the intervention - including civilians and members 
of paramilitary forces as well as members of the Panamanian Defense Force - were treated 
consistently with the Geneva Convention 111, until their precise status under that Convention was 
determined. A 1990 Idler to the Attorney General from the Legal Adviser to the State 
Department said that "(ijl should be emphasized that the decision to extend basic prisoner of war 
protections to such persons was based on strong policy considerations, and was no! necessarily 
based on any conclusion that the United States was obligated to do so as a matter of law." 102 

Interventions in Somalia, Haiti and Bosnia . There was considerable factual uncertainty 
whether the United Nations Operation in Somalia in late 1992 and early 1 993 rose to the level of 
an "armed conflict" that could be subject to common article 3 of the Geneva Conventions, 
particularly after the United Nations Task Force abandoned its previously neutral role and look 
military action against a Somali warlord, General Aideed. Similar questions have arisen in other 
peace operations, including those in Haiti and Bosnia. It appears that the U.S. military has 
decided, as a matter of policy, to conduct operations in such circumstances as if the Geneva 
Conventions applied, regardless of whether there is any legal requirement to do so. The U.S. 
Army Operational Law Handbook, after noting that "fijn peace operations, such as those in 
Somalia, Haiti, and Bosnia, the question frequently arises whether (he [laws of war] legally 
applies," states that it is "the position of the US, UN and NATO that their forces will apply the 
'principles and spirit' of the (law of war] in these operations."' 03 

It might be argued, however, that the United States has conceded that Geneva III applied, 
as a matter of law, in every conflict since World War II. The/acts, as supplied by our research 
and by the Defense Department, demonstrate otherwise. Although the United States at times has 
declared in different wars that the United States would accord Geneva Convention 111 treatment 
to enemy prisoners, there are several examples where the United States clearly decided not to 
comply with Geneva 111 as a matter of law. Further, such a position confuses situations in which 
the United Slates said it would act consistently with the Geneva Conventions with those in which 
we admitted that enemy prisoners would receive POW status as a mailer of law. Our conduct in 



assumed lhai lhe eouns arc free io determine whether a conflict is between the United States and another "Stale" 
regardless of the President's view whether ihe other parry is a "Stale" or not, we disagree with il. By assuming lhe 
right to determine that the United Stales was engaged in an armed conflict with Panama rather than with insurgent 
Torres in rebellion against the recognized and legitimate Government of Panama - the district court impermissibly 
usurped the recognition power, a constitutional authority reserved lo the President. The power to determine whether 
a foreign government is to be accorded recognition, and the related power lo determine whether a condition of 
statelessness exists in a particular country, are exclusively executive. See. e.g.. Baker v. Carr. 369 U.S. 1 86,- 2 1 2 
(1962) ("JRJecognilion of foreign governments so strongly defies judicial treatment that without executive 
recognition a foreign state has been called 'a republic of whose existence we know nothing.' . . . Similarly, 

recognition of belligerency abroad is an executive responsibility ") (citation omitted); Kennett v. Chambers. 55 

U.S. (14 How.) 38, 50-51 (1852) ("(TJhe question whether {the Republic ofj Texas /while in rebellion against 
MexicoJ had or bad not at that time become an independent stale, was a question for that department of our 
government exclusively which is charged with our foreign relations. And until the period when thai depart mcnl 
recognized il as an independent state, the judicial tribunals . . . were bound to consider . . . Texas as a pan of the 
Mexican territory."); MingioiFire 4 Marine ins. Co. v. United Parcel Service, J77 F.3d 1142, 1145 (9th Cir.) 
("lT]he Supreme Coun has repeatedly held that the Constitution commits to the Executive branch alone the 
authority to recognize, and to withdraw recognition from/foreign regimes."), cert, denied, 528 U.S. 95 1 ( 1 999). 
192 Letter for the Hon. Richard L- Tbornburgh, Attorney/General, from Abraham D. Sofaer, Legal Adviser, Slate 
Department at 2 (Jan. 3 J , 1990). 
103 Quoted in Bialke, supra, at 56. 
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Panama provides an important example. There, the United States never conceded thai the forces 
of Manuel Noriega qualified as POWs under the Geneva Convention, but did provide for them as 
a policy matter as if they were POWs. 

i' • 

IV. Detention Conditions Under Geneva III t > , 

Even if the President decided not to suspend our Geneva J JI obligations toward- Afghanistan, 
two reasons would justify some deviations from the requirements of Geneva HI. This would be 
the case even if Taliban members legally were entitled to POW status. First, certain deviations 
concerning treatment can be juslified on basic grounds of legal excuse concerning self-defense 
and feasibility. Second, the President could choose to find that none of the Taliban prisoners 
qualify as POWs under article A of Geneva 111, which generally defines the types of armed forces 
that may be considered POWs once captured. In the latter insiance, Geneva 111 would apply and 
the Afghanistan conflict would fall within common article 2's jurisdiction. The President, 
however, would be interpreting the treaty in light of the facts on the ground to find that the 
Taliban militia categorically failed the test for POWs within Geneva Ill's terms. We should be 
clear that we have no information that the conditions of treatment for Taliban prisoners currently 
violate Geneva 111 standards, but it is possible that some may argue that our GTMO facilities do 
not fiilly comply with all of the treaty's provisions. 

A. Justified Deviations from Geneva Convention Requirement^ 

We should make clear that as we understand (he facts, the detainees currently arc being 
treated in a manner consistent with common article 3 of Geneva 111. This means that Ihey are 
housed in basic humane conditions, arc not being physically mistreated, and are receiving 
adequate medical care. They have not yet been tried or punished by any U.S. court system. As a 
result, the current detention conditions in GTMO do not violate common article 3, nor do they 
present a grave breach of Geneva 111 as defined in article 130. For purposes of domestic law, 
therefore, the GTMO conditions do not constitute a violation of the WCA, which criminalizes 
only violations of common article 3 or grave breaches of the Conventions. 

That said, some very well may argue that detention conditions currently depart from 
Geneva III requirements. Nonetheless, not all of these deviations from Geneva 111 would amount 
to an outright violation of the treaty's requirements. Instead, some departures from the text can 
be justified by some basic doctrines of legal excuse. We believe that some deviations would not 
amount to a treaty violation, because they would be justified by the need for force protection. 
Nations have the right to lake reasonable steps for the protection of the armed forces guarding 
prisoners. At the national level, no treaty can override a nation's inherent right to self-dejense. 
Indeed, the United Nations Charter recognizes this fundamental principle. Article 51 of the U.N. 
Charter provides that "fnjothing in the present Charter shall impair the inherent right of 
individual or collective self-defense if an armed attack occurs against a Member of the United 
Nations." As we have discussed in other opinions relating to the war on terrorism, the 
September 1 J attacks on the Pentagon and the World Trade Center have triggered the United 
States' right to defend itself 104 Our national right to self-defense must encompass the lesser 



104 Memorandum for A/bcrto R. Gonzales, Counsel 10 ihe President, from Patrick F. Philbin. Deputy Anorney 
General, Office of Legal Counsel, Re: Legality of the Use of Military Commissions to Try Terrorists al 22-33 (Nov. 
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included right lo defend our own forces from prisoners who pose a ihreal to Ihcir lives and 
safety, just as ihe Naiion has the authority lo Jake measures in the field to protect the U.S. armed 
forces. Any Geneva IJ1 obligations, therefore, may be legally adjusted to take into account the 
needs of force protection. 

The right to national self-defense is further augmented by the individual right to self- 
defense as a justification for modifications to Geneva 1JJ based on the need for force protection. 
Under domestic law, self-defense serves as a legal defense even to the taking of a human life. 
"[SJelf defense is . . . embodied in our jurisprudence as a consideration totally eliminating any 
criminal taint .... It is difficult to the point of impossibility to imagine a right in any state to 
abolish self defense altogether . . . . As the U.S. Court of Appeals for the District of 
Columbia Circuit has observed, "(mjore than two centuries ago, Blackstone, best known of the 
expositors of the English common law, taught that 'all homicide is malicious, and of course, 
amounts to murder, unless . . . excused on the account of accident or self-preservation . . . .' 
Self-defense, as a doctrine legally exonerating the taking of human life, is as viable now as it was 

in Blackstone's lime " ,06 Both the Supreme Court and Ibis Office have opined that the use 

of force by law enforcement or the military is constitutional, even if it results in the loss of life, if 
necessary to protect the lives 3nd szfeiy of officers or innocent third parties. 107 Thus, as a matter 
of domestic law, the United States armed forces can modify their Geneva 1JI obligations to take 
into account the needs of military necessity to protect their individual members. 

Other deviations from Geneva IIJ, which do not involve force protection, may still be 
justified as a domestic legal matter on the ground that immediate compliance is in feasible. 
Certain conditions, we have been informed, are only temporary until the Defense Department 
can construct permanent facilities that will be in compliance with Geneva. We believe that no 
treaty breach would exist under such circumstances. The State Department has informed us that 
state practice under the Convention allows nations a period of reasonable time to satisfy their 
affirmative obligations for treatment of POWs, particularly during the early stages of a 
conflict. 108 An analogy can be drawn here to a similar legal doctrine in administrative Jaw. For 



6, 2001); Memorandum for Albcno R. Gonzales, Counsel to the President and William J. Haynes, H, General 
Counsel, Department of Defense, from John C. Yoo, Deputy Assistant Attorney Genera! and Robert J. Delahunry, 
Special Counsel, Office of Legal Counsel, Re: Authority for Use of Military force to Combat Terrorist Activities 
Within the United States at 2-3 (Oct. J 7, 2001). 

WJ Griffin v. Martin, 785 F.2d 1 172, 1 186-87 & n.37 (4th Cir. 1986), affd by an equally dixided court, 795 F.2d 22 
(4th Cir. 1986) (en banc), cert, denied, 480 U.S. 919 (1987). 

,0 * United States v. Peterson, 483 F.2d 1222, 1228-29 (D.C Cir.) (footnote omitted), cert denied, 414 U.S. 1007 
(1973). 

107 See Tennessee v. Gamer, 471 U.S. 1,7, II (1985) (Fourth Amendment "seizure" caused by use offeree subject 
to reasonableness analysis); Memorandum to Files, from Robert Delahunty, Special Counsel, Office of Legal' 
Counsel, Re: Use of Deadly Force Against Civil Aircraft Threatening to Attack 1996 Summer Olympic Comes (Aug. 
J 9, J 996); United States Assistance to Countries that Shoot Dow Civil Aircraft Involved in Drug Trafficking, 18 
Op. O.L.C. 148,. 164 (1994) {"[A] USG officer or employee may use deadly force against civil aircraft without 
violating (a criminal statute] if he or she reasonably believes that the aircraft poses a threat of serious physical harm . 
. . to another person."). 

"* During the Jndia-Pakisian conflicts between 1965 and 1971, prisoners vvcre 3ble to correspond with their 
families, but there were "some difficulties in getting list^ of all military prisoners" - "f especially at the beginning of 
the conflict." Allan Rosas, The Legal Status of Prisoners of War at 3 86(1976). Similarly, during the 1967 War in 
the Middle East, Israeli authorities delayed access to Arab prisoners on the grounds that "all facilities would be 
granted as soon as the prisoners were transferred to the camp at Atlith ... In the meantime, delegates had the 
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example, it is a well-established principle ihat, where a sialulory mandate fails to specify a 
particular deadline for agency action, a federal agency's duly to comply with that mandate is 
lawfully discharged, as long as it is satisfied within a reasonable time. The Administrative 
Procedure Act expressly provides that a "reviewing court shall . . . compel agency action 
unlawfully withheld or unreasonably delayed." 5 U.S.C. § 706 (emphasis added). ; Courts have 
recognized accordingly that a federal agency has a reasonable time to discharge its 
obligations. 109 Thus, "if an agency has no concrete deadline establishing a date by which -it must 
act, ... a court must compel only action that is delayed unreasonably. . . . [WJhen an agency is 
required to act-either by organic statute or by the APA-within an expeditious, prompt, or 
reasonable time, § 706 leaves in the courts the discretion to decide wheiher agency delay is 
unreasonable." 110 

Here, Geneva III contains no strict deadlines for compliance. Indeed, it would be 
illogical to require immediate compliance, particularly if a nation were suddenly attacked and 
had no warning that POW facilities would be reeded. Further, it might not be immediately 
practicable, given the conditions in the field where POWs would first be detained, to provide 
conditions that fully comply with Geneva III. Given that Geneva HI has no mandated timetable, 
the armed forces have a reasonable time to satisfy their obligations of treatment with regard to 
POWs and arc not guilty of breach when it is infeasible to achieve immediate compliance. 

B. Status of Taliban Prisoners Under Article 4 . 

Even if the President declines to suspend our obligations under Geneva III toward 
Afghanistan, it is possible that Taliban detainees siiil might not receive the legal status of POWs. 
Geneva 111 provides that once a conflict falls within common article 2, combatants must fall 
within one of several categories in order to receive POW status. Article 4(A)(I)-(3) sets out the 
thjee categories relevant here: i) members of the armed forces of a party to the conflict, along 
with accompanying militia and volunteer forces; ii) members of militia or volunteer corps who 
are commanded by an individual responsible to his subordinates, who have a distinctive sign 
recognizable from a distance, who carry arms openly, and who obey the Jaws of war; and iii) 
members of regular armed forces who profess allegiance to a government or authority that is not 
recognized by the detaining power. Should "any doubt arise as to wheiher persons, having 
committed a belligerent act and having fallen into the hands of the enemy," article 5 of Geneva 
HI requires that these individuals "enjoy the protections of the Convention until a tribunal has 
determined their status. As we understand it, as a matter of practice prisoners are presumed to 
have article 4 POW status until a tribunal determines otherwise. 

Although these provisions seem to contemplate a case-by-case determination x>f an 
individual detainee's status, the President could determine categorically that all Taliban prisoners 
fall outside ankle 4. Under Article II of the Constitution, the President possesses the power to 



opportunity to see some of the prisoners ai the transit camp at EI Quaniara and Kusseima." Id. al 203 (citation 

omitted). Although Israel was technically obliged under the Convention to provide access to Arab.POWs, 

immediate compliance with that obligation was infeasible. 

w Siena Club v. Thomas, 828 F.2d 783, 794 (D.C. Or. 1987). 

1,0 Forest Guardians v. Bobbin, 174 F.3d 11 78, 1 I90(10thCti. 1999). 
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interpret treaties on behalf of ihe Nalion. 1 " He could interpret Geneva JJI, in light of Ihc known 
facts concerning the operation of Taliban forces during the Afghanistan conflict, to find thai all 
of the Taliban forces do not fall within the legal definition of prisoners of war as defined by 
article 4. A presidential determination of this nature would eliminate any legal "doubt" as to the 
prisoners' status, as a matter of domestic Jaw. and would therefore obviate the need -for article 5 
tribunals. 

We do not have, however, the facts available to advise your Department or the White 
House whether the President would have the grounds to apply the law to the facts in this 
categorical manner. Some of the facts which would be important to such a decision include: 
whether Taliban units followed a recognizable, hierarchical command-and-control structure, 
whether they wore distinctive uniforms, whether they operated in the open with their weapons 
visible, the tactics 3nd strategies with which they conducted hostilities, and whether they obeyed 
the laws of war. If your Depanmenl were to conclude that the Afghanistan conflict demonstrated 
that the conduct of the Taliban militia had always violated these requirements, you would be 
justified in ad\ising the President to determine that all Taliban prisoners are not POWs under 
article 4. 

It is important to recognize that if the President were to pursue this line of reasoning, the 
executive branch would have to find that the Afghanistan conflict qualifies as an international 
war between two slate parties to the Conventions. Article 4 is not a jurisdictional provision, but 
is instead only applied once a conflict has fallen within the definition of an international conflict 
covered by common article 2 of the Conventions. At this point in time, we cannot predict what 
consequences this acceptance of jurisdiction would have "for future stages in the war on 
terrorism. 

Nonetheless, if the President were to make such a determination, the WCA still would not 
impose any liability. As will be recalled, the WCA criminalizes either gTave breaches of the 
Geneva Conventions or violations of common article 3. If members of the Taliban militia do not 
qualify as POWs under article 4, even though the conflict falls within common article 2's 
jurisdictional provisions, then their treatment cannot constitute a grave breach under Geneva 111. 
Article 130 of Geneva HI slates that a grave breach occurs only when certain acts are committed 
against "persons . . . protected by ihe Convention." If the President were to find that Taliban 
prisoners did not constitute POWs under article 4, they would no longer be persons protected by 
the Convention. Thus, their treatment could not give rise to a grave breach under article 130, nor 
constitute a violation of the WCA. 

Further, if the President were to find that all Taliban prisoners did not enjoy the status of 
POWs under article 4, they would not be legally entitled to the standards of treatment in common 
article 3. As the Afghanistan war is international in nature, involving as it does the use of force 
by state parlies - the United Stales and Great Britain - which are outside of Afghanistan, 
common article 3 by its very terms would not apply. Common article 3, as we have explained 
earlier, does noi serve as a catch-all provision that applies to all armed conflicts, but rather as a 



111 Memorandum for John Bellinger, 111. Senior Associate Counsel and Legal Adviser lo ihc Nalionat Security 
Council, from John C. Yoo, Deputy Assisianl Attorney General and Robert J. Dclahunty, Special Counsel, Office of 
Legal Counsel, Re: Authority of the President to Suspend Certain Provisions of the ABM Treaty (Nov. J5, 2001). 
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specific complement 10 common article 2. Further, in reaching the article 4 analysis, Ihc United 
Siaies would be accepting that Geneva Convention jurisdiction existed over the conflict pursuant 
10 common article 2. Common article 3 by its text would not apply, and therefore any violation 
of its terms would not constitute a violation of the WCA. i', ( 

V. Customary International Law 

Thus far, this memorandum has addressed the issue whether the Geneva Conventions, 
and the WCA, apply to the detention and trial of a] Qaeda and Taliban militia members taken 
prisoner in Afghanistan. Having concluded that these laws do not apply, we turn to Ihe efTect if 
any, of customary international Jaw. Some may take the view that even if the Geneva 
Conventions, by their terms, do not govern the treatment of al Qaeda and Taliban prisoners, the 
substance of these agreements has received such universal approval that it has risen to the status 
of customary international law. Customary internaiional law, however cannot bind the executive 
branch under the Constitution because it is not federal law. This is a view that this Office has 
expressed before," 2 and is one consistent with (he views of the federal courts," 3 and with 
executive branch positions before the courts." 4 Although we are not currently aware whether 
any detention conditions currently would violate customary international law, it should be clear 
that customary international law would not bind the President. 

A. Is Customary International Law Federal Law? 

Under the view promoted by many international law academics, any presidential 
violation of customary international Jaw is presumptively unconstitutional." 5 These scholars 
argue that customary international law is federal law, and that the President's Article II duly 
under the Take Care Clause requires him to execute customary international law as weJJ as 
statutes lawfully enacted under the Constitution. A President may not violate customary 
international law, therefore, just as he cannot violate a statute, unless he believes it to be 
unconstitutional. Relying upon cases such as The Paquete Habana, 175 U.S. 677, 700 (1900), in 
which the Supreme Court observed that "international law is part of our law," this position often 
claims that the federal judiciary has the authority to invalidate executive action that runs counter 
to customary intemationallaw." 6 



1 ,J See Authority of the Federal Bureau of Investigation to Cherride International Law in Extraterritorial Law 
Enforcement Activities, 13 Op. O.L.C. 163(1989). 

1.3 See. e.g.. United States v. Alvara-Machain, 504 U.S. 655 (1992). 

1.4 See id. at 669-70; Committee of United States Citizens Living in Nicaragua v. Reagan, 859 F.2d 929, 935-36 
(D C. Cir. 1988); Garcia-Mir v. Meese, 788 F.2d 1446, 1453-55 (1 lib Cir.), cert, denied. 479 U.S. 889 (1986). 

' 15 See. e.g., Michael J. Gknnon, Raising the Paquete Habana: Is Violation of Customary International Law by the 
Executive Unconstitutional?, 80 Nw. U. L. Rev. 321, 325 (1985); Louis Henkin, International Law As Law in the 
United States. 82 Mich. L. Rev. 1555, 1567 (1984); Jules Lobe), The Limits of Constitutional Power: Conflicts 
Between foreign Policy and International Law, 71 Va. L. Rev. 1071, 1 179 (1985); see also Jonathan R. Charaey, 
Agora: May the President Violate Customary International Law?, 80 Am. J. Int'l L. 913 (1986). 
"* Recently, ihe siarus of customary international law within the federal legal system has been Ihe subject of 
sustained debate with legal academia. The legitimacy of incorporating customary international law as federal law 
has been subjected in these exchanges to crippling doubts 7 . See Curtis A. Bradley A Jack L. Goldsmith, Customary 
International Low As Federal Common Law: A Critique' Of the Modern Position, 1 10 Harv. L- Rev. 815, 8 1 7 
( J 997); see also Phillip R. Trimble, A Revisionist View of Customary International Law, 33 UCLA L. Rev. 665, 
672-673 (1986); Anhur M. Weisburd, The Executive Branch and International Law, 41 Vand. L. Rev. 1205, 1269 
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This view of customary international Jaw is seriously mistaken. The constitutional text 
nowhere brackets presidential or federal power within (he confines of customary international 
law. When the Supremacy Clause discusses the sources of federal law, it enumerates only "this 
Constitution, and the Laws of the United States which shall be made in Pursuant thereof; and 
all Treaties made, or which shall be made, under the Authority of the United States.'* U.S. 
Const, art. VI. Customary international law is nowhere mentioned in the Constitution as an 
independent source of federal law or as a constraint on the political branches of government 
Indeed, if it were, there would have been no need to grant to Congress the power to "define and 
punish . . . Offenses against the Law of Nations."" 7 Jt is also clear that the original 
understanding of the Fiamers was that "Laws of the United States" did not include the law of 
nations, as international Jaw was called in the late eighteenth century. Jn explaining the 
jurisdiction of the Article 111 courts to cases arising "under the Constitution and the Laws of the 
United States," for example, Alexander Hamilton did not include the laws of nations as a source 
of jurisdiction." 8 Rather, Hamilton pointed out, claims involving the laws of nations would arise 
either in diversity cases or maritime cases, 1 19 which by definition do not involve "the Laws of the 
United States.' 1 Little evidence exists that those who attended the Philadelphia Convention in the 
summer of 1 7S7 or the State ratifying conventions believed tli3t federal law would have included 
customary international law, but rather that the laws of nations was part of a general common 
Jaw that was not true federal law. 120 

Indeed, allowing customary international law to rise to the level of federal law would 
create severe distortions in the structure of the Constitution: Incorporation of customary 
internaiional law directly into federal Jaw wouJd bypass the delicate procedures established by 
the Constitution for amending the Constitution or for enacting legislation. 121 Customary 
international law is not approved by two-thirds of Congress and three-quarters of the State 
legislatures, it has not been passed by both houses of Congress and signed by the President, nor 
is it made by the President with the advice and consent of two-thirds of the Senate. In other 
words, customary international law has not undergone the difficult hurdles that stand before 
enactment of constitutional amendments, statutes, or treaties. As such, it can have no legal effect 



(J 988). These claims have not gone unchallenged. See Haiold H. Koh, Is International Law Really State Low?, 11! 
Harv. L. Rev. 1824, 1827 (1998); Gerald L. Neuman, Sense and Nonsense About Customary International Law: A 
Response to Professors Bradley and Goldsmith, 66 Fordham L. Rev. 371, 371 (1997); Bclh Stephens, 77ie Law of 
Our Land: Customary International Law As Federal Law After Erie, 66 Foidham L Rev. 393, 396-97 ( 1 997). 

Bradley and Goldsmith have responded lo iheir cricics several limes. See Curtis A. Bradley & Jack L. Goldsmith, 

Federal Courts and the Incorporation of International Law, 1 1 1 Harv. L. Rev. 2260 ( 1 998); Curtis A. Bradley &. 

Jack L. Goldsmith, The Current Illegitimacy of international Human Rights Litigation, 66 Fordham L. Rev. 319, 

330(1997). 

U.S. Const, an. J, § 8. cL 10. 

The Federalist No. 80, at 447-49 (Alexander Hamilton) (Clinton Rossiter ed.. 1999). 
"*M. a (444-46. 

m See. e.g.. Stewart Jay, The Status of the Law of Nations in Early American Law, 42 Vand. L. Rev. 8 J 9, 830-37 
(1989); Bradford R. Clark, Federal Common Law: A Structural Reimerpretaiion, 144 U. Pa. L. Rev. 1245, 1306-12 
(1996); Curtis A. Bradley & Jack L. Goldsmith, The Current Illegitimacy of International Human Rights Litigation. 
66 Fordham L. Re v. 3 1 9, 333-36 ( 1 997). 

01 Cf. INS v. Chadha, 462 U.S. 919 (1983) (invalidating legislative veto for failure to undergo bicameralism and 
presentment as required by Article I, Section 8 for all legislation). 
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on (he government or on American citizens because it is not law.'" Even the inclusion of 
k treaties in the Supremacy Clause does not render treaties automatically self-executing in federal 
f court, not to mention self-executing against the executive branch. m if even treaties that have 

undergone presidential signature and senatorial advice and consent can have no (finding legal - 

effect in the United States, then it certainly must be the case th3t a source of rule? that never 

undergoes any process established by our Constitution cannot be law. 

It is well accepted that the political branches have ample authority to ovenide customary 
international law within their respective spheres of authority. This has been recognized by the 
Supreme Court since the earliest days of the Republic. In 77ie Schooner Exchange v. McFaddon, 
for example, Chief Justice Marshall applied customary international law to the seizure of a 
French warship only because the United Slates government had not chosen a different rule. 

It seems then to the Court, to be a principle of public [international] law, that 
national ships of war, entering the port of a friendly power open for their 
reception, are to be considered as exempted by the consent of that power from.ils 
jurisdiction. Without doubt, the sovereign of the place is capable of destroying 
this implication. He may claim 3nd exercise jurisdiction, either by employing 
force, or by subjecting such vessels to the ordinary tribunals. ,2J 

Jn Brown v. United States, 12 U.S. (8 Crancb) 110 (1 814), Chief Justice Marshall again stated 
that customary international law "is a guide which the sovereign follows or abandons at his will. 
The rule, like other precepts of morality, of humanity, and even of wisdom, is addressed to the 
judgment of ihe sovereign; and although it cannot be disregarded by him without obloquy, yet it 
may be disregarded." 125 Jn other words, overriding customary international law may prove lo be 
a bad idea, or be subject lo criticism, but there is no doubt that the government has the power to 
do it. 

Indeed, proponents of the notion that customary international law is federal law can find 
litlle support in either history or Supreme Court case law. It is true that in some contexts, mostly 
involving maritime, insurance, and commercial Jaw, the federal courts in the nineteenth century 
looked to customary international law as a guide. 126 Upon closer examination of these cases, 
however, it is clear that customary international law had the status only of Ihe general federal 
common law that was applied in federal diversity cases under Swift v. Tyson, 41 U.S. (16 Pel.) 1 
(1842). As such, it was not considered true federal law under the Supremacy Clause; it did not 
support Article HI "arising under" jurisdiction; it did not pre-empt inconsistent state law; and it 
did not bind the executive branch. Indeed, even during this period, the Supreme Court 
acknowledged that the laws of war did not qualify as true federal law and could not therefore 



172 In fact, allowing customary international law to bear the force of federal law would cieace significant problems 
under the Appointments Clause and ihe non-deJegaiion docirine, as it would be law made completely outside the 

American legal sysiem through a process of iniemaiional practice, rather than either the legislature or officers of the 

United States authorized to do so. 

m See, t.g.. Foster v. Neilson, 27 U.S. (2 Pel.) 253, 3 H ( J*29). 
II U.S. (7 Cranch) 1 16, 145-46(1812). / 
at 128. 

See, e.g., Oliver Am. Trotting Co. v. Mexico, 264 U.S. 440, 442-43 (1924); Huntington v. Attrill, 146 U.S. 657, 
683 (1892); N<nv York Life Ins. Co. v. Hendren, 92 U.S. 286, 2S6-87 ( 1 875). 
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serve as (he basis for federal subject matter jurisdiction. In New York Life Ins. Co. v. Hencfren 
92 U.S. 286, for example, the Supreme Court declared that it had no jurisdiction lo review "the 
general Jaws of war, as recognized by the law of nations applicable lo this case," because such 
laws do not involve the Constitution, laws, treaties, or Executive proclamations k'f the United 
States." 7 The spurious nature of this J>pe of law led the Supreme Court in the famous case of 
Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78 (1 938), to eliminate general federal common law. 

Even the case most relied upon by proponents of customary international law's status as 
federal law, The Paquete Habano, itself acknowledges that customary international law is 
subject to override by the action of the political branches. The Paquete Habana involved the 
question whether U.S. armed vessels in wartime could capture certain fishing vessels belonging 
to enemy nationals and sell them as prize. In that case, the Court applied an international law 
rule, and did indeed say that "international law is part of our law." * Bui Justice Gray then 
continued, "where there is no treaty and no controlling executive or legislative act or judicial 
decision, resort must be had to the customs and usages of civilized nations." Id. (emphasis 
added). Jn other words, while it was willing to apply customary international law as general 
federal common law (this was the era of Swift v. Tyson), the Court also readily acknowledged 
that the political branches and even the federal judiciary could override it at any time. No 
Supreme Court decision in modem times has challenged that view. 129 Thus, under clear 
Supreme Court precedent, any presidential decision in the current conflict concerning the 
detention and trial of al Qaeda or Taliban militia prisoners would constitute a "controlling" 
Executive act that would immediately and completely override any customary international law 
norms. 

Constitutional text and Supreme Court decisions aside, allowing the federal courts to rely 
upon international law to restrict the President's discreiion lo conduct war would raise deep 
structural problems. First, if customary international Jaw is indeed federal law, then it must 



'"92 U.S. 286, 286-87. 
,a 175U.S.at700. 

'"Two lines of cases arc often died foi the proposition ihai the Supreme Court has found customary international 
law to be federal Jaw. The first derives from Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64 ( 1 804). 
The "Charming Betsy rule, as it is sometimes known, is a rule of construe i ion that a siatute should be construed 
when possible so as not to conflict wjih international law. This rule, however, does not apply international law of its 
own force, but instead can be seen as measure of judicial restraint: that violating international law is a decision for 
the political branches lo make, and thai if they wish to do so, they should state clearly their intentions. The second, 
Banco National de Cuba v. Sabboiino, 376 U.S. 398, applied the "act of state" doctrine, which generally precludes 
courts from examining the validity of the decisions of foreign governments taken on their own soil, as federal 
common law lo a suit over expropriations by ihe Cuban government. As with Charming Betsy, however, the Court 
developed this rule as one of judicial self-restraint to preserve the flexibility of the political branches lo decide how 
to conduct foreign policy. 

Some supporters of customary international law as federal law rely on a third line of cases, beginning with 
Fildrtiga v. Peha-lrata, 630 F.2d 876 (2d Cir. 1980). In Filartigo, the Second Circuit read the federal Alien Tort 
Statute, 28 U.S.C §1350 (J994), to allow a ton suit in federal court against the former official of a foreign 
government for violating norms of international human rights law, namely torture. Incorporation of customary 
international law via the Alien Tort Statute, while accepted by several circuit courts, h3$ never received the blessings 
of Ihe Supreme Court and has been sharply critici2ed by some circuits, see. e.g., Tcl-Oren v. Libyan Arab Republic, 
726 F.2d 774, S08-]0 (D.C. Cir. 1984) (Bork, )., concurring), cert, denied, 470 U.S. 1003 (1985), as well as by 

academics, see Curtis A. Bradley & Jack L. Goldsmith, The Current Illegitimacy of International Human Rights 

Litigation, 66 Fordham L. Rev. 319,330(1 997). 
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receive all of the bene/lis of ihe Supremacy Clause. Therefore, cuslomary international Jaw 
would not only bind ihe President, but it also wouJd pre-empt slate law and even supersede 
inconsistent federal statutes and treaties that were enacted before the rule of customary 
international law came into being. This has never happened. Indeed, giving customary 
international law this power not only runs counter to the Supreme Court cases described above 
but would have the effect of importing a body of law to restrain the three branches of American 
government that never underwent any approval by our democratic political process. If 
customary international law does not have these effects, as ihe constitutional text, practice and 
most sensible readings of the Constitution indicate, then it cannot be true federal law under the 
Supremacy Clause. As non-federal law, ihen, customary international law cannot bind the 
President or the executive branch, in any legally meaningful way, in its conduct of the war in 
Afghanistan. 

Second, relying upon cuslomary international law here would undermine the President's 
control over foreign relations and his Commander in Chief authority. As we have noted, the 
President under the Consiiiution is given plenary authority over ihe conduct of the Nation's 
foreign relations and over the use of the military. Importing customary international law notions 
concerning armed conflict would represent a direct infringement on ihe President's discretion as 
the Commander in Chief and Chief Executive to deiemiine how best to conduct ihe Nation's 
military affairs. Presidents and courts have agreed that the President enjoys the fullest discretion 
permitted by the Constitution in commanding troops in (he field. ,, ° It is difficult to see what 
legal authority under our consiitutional system would permit cuslomary international law to 
restrict the exercise of Ihe President's plenary power in this area, which is granted to him directly 
by the Constitution. Further, reading customary iniemaiional Jaw to be federal law would 
improperly inhibit ihe President's role as ihe representative of ihe Nation in its foreign affairs. 1 31 
Customary law is not static; it evolves through a dynamic process of State custom and practice. 
"States necessarily must have the authority to contravene international norms, however, for it is 
the process of changing stale praciice that allows customary iniemaiional law to evolve." 132 As 
we observed in 1989, "(ijf the United States is to participate in ihe evolution of international law, 
ihe Executive must have the power to act inconsisiendy with international law where 
necessary." 1,33 The power 10 override or ignore customary international law, even the Jaw 
applying to armed conflict, is "an integral part of the President's foreign affairs power." 134 

Third, if cuslomary international law is truly federal law, it presumably must be 
enforceable by the federal courts. Allowing iniemaiional law to interfere with the President's 



130 See Memorandum for Timothy E. Flanigan, Deputy Counsel lo ihe President from John C. Yoo, Deputy 
Assistant Attorney General, Office of Legal Counsel, Re: The President's Constitutional Authority to Conduct 
Military Operations Against Terrorists and Notions Supporting Tiiem (Sepl. 25, 2001) (reviewing authorities). 

"When articulating principles of international law in its relations with other stales, the Executive branch speaks 
not only as an inierprcter of generally accepted and traditional rules, as would the couns, bul also as an advocate of 
standards it believes desirable for the community of nations and protective of national concerns." Sabbatino, 376 
U.S. at 43203. See also Rappenecker v. United States, 509 F.Supp. 1024, 1029 (N.D. Cat. 1980) ("Under ihe 
doctrine of separation of powers, the making of those determinations 'under international law) is entrusted to the 
President."); international Load line Convention, 40 Op. Att'y Gen. at 123-24 (President "speak[sj for the nation" in 
making determination under international law). ' / 
1,1 13Op.O.L.CaM70. / 
m Jd. 

134 W. at 171. 
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war power in this way, however, would expand ihc federal judiciary's authority inlo areas where 
it has little competence, where the Constitution docs not textually call for its intervention, and 
where it risks defiance by the political branches. Indeed, treating customary international Jaw as 
federal law would require the judiciary to intervene into (he most deeply of political questions, 
those concerning war. This the federal courts have said they wilJ not do, most rj&ently during 
the Kosovo conflict. 135 Again, the practice of the branches demonstrates that they do not 
consider customary international law to be federal Jaw. This posijion makes sense even at the 
level of democratic theory, because conceiving of international law as a restraint on warmaking 
would allow norms of questionable democratic origin to constrain actions validly taken under the 
U.S. Constitution by popularly accountable national representatives. 

Based on these considerations of constitutional text, structure, and history, we conclude 
that customary international law does not bind the President or the U.S. Armed Forces in their 
decisions concerning the detention conditions of al Qaeda a n d Taliban prisoners. 



Conclusion 



For the foregoing reasons, we conclude that neither the federal War Crimes Act nor the 
Geneva Conventions would apply to the detention conditions of al Qaeda prisoners. We also 
conclude that the President has the plenary constitutional power to suspend our treaty obligations 
toward Afghanistan during the period of the conflict. He may exercise that discretion on the 
basis that Afghanistan was a failed state. Even if he chose not to, he could interpret Geneva HI 
to find that members of the Taliban militia failed to qualify as POWs under the terms of the 
treaty. We also conclude that customary international law has no binding legal effect on either 
the President or the military because it is not federal law, as recognized by the Constitution. 

We should make dear that in reaching a decision to suspend our treaty obligations or to 
construe Geneva J1I to conclude that members of the Taliban militia are not POWs, the President 
need not make any specific finding. Rather, he need only authorize or approve policies that 
would be consistent with the understanding that al Qaed3 and Taliban prisoners are not POWs 
under Geneva III. 

Please Jet us know if we can provide further assistance. 

a yJS. Bybee (y 
Assistant Attorney General 




135 See. e.g., Campbell v. Clinton. 203 F_3d 19, 40 (D.C. dr.). cert, denied, 53 1 U.S. 815 (2000). 
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January 25, 2002 

From: White House Counsel Alberto Gonzales 
To: President George W. Bush 

RE: Geneva Convention - al Qaeda & Taliban Members 



lummy 23, 2002 



f MEMORANDUM FOR THE PRES3PEMT 
FROM: ALBERTO R. GONZALES 

SUBJECT: DECISION RB APPLICATION OF THE GHNEVA CONVENTION ON. PRISONERS OP 
WAR TO THE CONFLICT WITH AL QAEDA AMD THE TALIBAN 
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January 30, 2002 

Letter of Resignation from Special Advisor Richard A. Clarke 



THE WHITE HOUSE 

WASHINGTON 



January 30, 2003 




Dear Mr, President, 

With the coming of 2003, I am now in my eleventh year of 
continuous White House service and the 30 th year since I began my 
Government service. While there is never a good time to end an 
assignment, I believe now may be an appropriate point to move 
on. 

First, with the stand up of the Department of Homeland Security, 
some of the operational reaponsibil ity for cyber securi ty- can 
now shift there. Second, you have signed the ^rational Strategy 
to Secure Cyberspace and it will be publicly released shortly. 

Thus, with your permission, I plan to depart the white House and 
resign as Special Advisor. It has been an enormous privilege to 
serve yau these last 24 months. 

I will always remember the courage, determination, calm, and 
leadership you demonstrated on September 11 th , first on the video 
link from STRATCOM and later that day in the PEOC and the 
Situation Room, I will also have fond memories of our briefings 
for you on cyber security and the intuitive understanding of its 
importance that you showed. You had prescience in creating the 
position of Special Advisor to the President for Cyberspace 
security and I urge you to maintain that role in the white 
House . 

I thank you again for the opportunity to serve you have provided 
me and wish you good fortune as you lead our country through the 
continuing threats. 




Sincerely 



Richard A, Clark* 



Februry 1, 2002 - Department of Justice memo to President Bush reiterating 
position against the application of Geneva Convention to al Qaeda and the 
Taliban. Memo written by Attorney General John Ashcroft, summarizes the 
position of the Justice Department on why the Geneva Convention does not 
apply to al Qaeda or Taliban prisoners. Ashcroft warns against the possibility 
of U.S. officials being subject to prosecution for violating U.S. and 
international laws if the Geneva Conventions are applied. 



/ 




dfffice nf tiff Attain^ gtfwrtd 



February 1 , 2002 



The Presidenl 
The While House 
Wasrungton, DC 

Dear Mr. President: 

With your permission, I would like to comment on the National Security Council's 
discussion concerning the status of Taliban detainees, li is my understanding thai the 
determination that al Qacda and Taliban detainees are not prisoners of war remains firm 
However, reconsideration is being given to whether the Geneva Convention UI on prisoners of 
war applies lo the conflict in Afghanistan. 

There are two basic theories supporting the conclusion that Taliban combatants arc not 
legally entilEed Id Geneva Convention protections as prisoners of war: 

1 . During relevant times of the combat, Afghani stan was a failed stale. As such it was not a 
party to the treaty, and the treaty's protections do not apply; 

2. During relevant limes, Afghanistan was a party to the treaty, but Taliban combatants are 
not entitled to Geneva Convention Dl prisoner orwar staius because they acted as 
unlawful combatants. 

If a determination is made lhal Afghanistan was a failed state (Option 1 above) and not a 
party lo the treaty, various legal risks of liability, litigation, and criminal prosecution are 
minimized. This is a result of ihe Supreme Court's opinion in Clark v. Alien providing that when 
a President determine (hat a Irealy does not apply, his determination is fully discretionary and 
wiil not be reviewed by the fedcrat courts 

Thus, a Presidential determination againsl treaty applicability would provide the highest 
assurance that no court would subsequently entertain charges that American military olfkers, 
intelligence officials, at law cnfoTccmenl officials violaled Geneva Convention rules relating to 
field conduct, detention conduct or interrogation of detainees The War Crimes Act of \996 
makes violation of parts of the Geneva Convention a crime in the United States. 

In contrast, if a determination is made under Oplron 2 (hat the Geneva Convention applies 
but the Taliban are interpreted io he unlawful combatant not subject to Ihe irealy 'a protections. 
Clark v, Allen does not accord American officials the same proleclion from legal consequences. 
In cases of Presidential interpretat ion ol'fr ratios which are confessed lo apply, courts occasionally 
refuse to defer to Pfesidemfal inicrpretation. Perkins v. £!g is an example of such a case. If a 



The President 
Page 2 

February 1 , 2002 



court chose to review far itself the feet* underlying a Presidential L™., 
were unlawful combatants, it could involve substantial criminal liability forln^^JjL 
officials. 

Wc expect substantial and ongobg legal challenges to follow the Presidential njsolatioo 
of these issues. Those challenges will be resolved mora quickly and easily if they are fl 
fiom judicial review under the dark case by a Presidential deienninauon mat the Gem 



Convention IB onpnwnen of war docs not apply based on the failed irate theory outlined as 
Option I above. 

In sum, Option 1. a determination that the Genoa Cocvenbon does not am>l v *t]| 
provide (he United States with theJrighwi | cvc l of legal certainty available unde7Anwiean law. 

It may be argued thai adopting Option I wouM encourage other stares to allege that US 
forces are me| 1£ ibie for Genera Convention m protections in tutu^ ren/lief* Frem my 
perspeebve, U would be far more difficult for a nation lo argue falsely that America was a "tailed 
state than 1o argue falsely that American forces had. in some way, forfeited rhehfhmt to 
protections by becoming unlawful combatants. In fad. the North Vietnamese did exactly (hat to 
justify mistreatment of ourtroops bi Viet™, Therefore, it is my view that Option I > 
decimation that the Geneva Convention HI applies to the conflict in Afghani^ aid that 
Lahban combatanbi are dot protected because they were unlawful, could well eirwe our 
personnel to a greater risk of being treated improperly in the event of detention by a E 
power. 



Opuon 1 is a legal option. It does not foreclose policy and operational umsderaboris 
icgardingactnal treatment of Taliban detainees. Opbon 2, as described above isalsoaleasl 
option, but its legal implications cany higher risk of liability, criminal prosecution, and 
judicial jy-imposfti conditions of detainment - including mandated release of a detainee. 

Clearly, considerations beyond the legal ones mentioned in (his letter will shape and 
perhaps control ultunate decision making in the best interests of the United States ofArnerica. 

Sincerely, 



John AsfliT^ft 
Attorney General 



February 2nd, 2002 



Memorandum 

From: Department of State Legal Advisor William H Taft IV 
To: White House Counsel 

SUBJECT: Decisions by the President on applicant of the Geneva Connvestion 
toward Al Qaeda and Taliban prisoners 



i Hi legal Adviser 

DEPARTMENT OF 5TAT6 
WASHINGTON 

February 2, 2002 



MEMORANDUM 

XO: counsel to the President 

FROM: William H. Tafr, IV tStf? ^ — , 

SUBJECT: Comments on Your Paper on the Geneva Convention 

The paper should make clear that the issue for 
^ a <»n b y the President ifi whether .the Geneva Convent ionfl_ 
apply to tfe" conflict in Afghanistan in which U.S. aimed 
forces are engaged. The President should know that a 
decision that the Conventions do apply is consistent with 
the plain language of the conventions and the unvaried 
practice of the United States in introducing its forces 
into conflict over fifty years. It is consistent with the 
advice of DOS lawyers and, as far as is known, the position 
of every other party to the Conventions. It is consistent 
with UN Security Council Resolution 1193 affirming that 
'All parties to the conflict (in Afghanistan] are bound to 
comply with their obligations under international 
humanitarian law and in particular the Geneva Conventions 
It is not inconsistent with the DO J opinion that the 
Conventions generally do not apply to our world-wide effort 
to combat terrorism and to bring al Qaeda membem to 
justice. 

Prom a policy standpoint, a decision that the 
Conventions apply provides the best legal basis for 
treating the al Qaeda and Taliban detainees in the way we 
intend to treat them. It demonstrates that the United 
States bases its conduct not just on its policy preferences 
but on its international legal obligations. Agreement by 
all lawyers that the War Crimes Act does not apply to our 
conduct means that the risk of prosecution under that 
statute is negligible- Any small benefit from reducing it 
further will be purchased at the expense of the men and 
women in our armed forces that we send into combat, A 
decision that the Conventions do not apply to the conflict 
in Afghanistan in which our armed forces are engaged 
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Insert A 

■ DOS lawyers believe this conclusion is desirable from a 
domestic 'and international law standpoint because it 
provides the best legal basis for our intended treatment 
of the detainees and strengthens the Geneva Convention 
protections of our forces in Afghanistan and other 
conflicts. 

• DOS lawyers further believe this conclusion is 

appropriate for policy reasons because it emphasizes that 
even in * new sort of conflict the United States banes 
its conduct on its international treaty obligations and 
the rule of lav, not just on ite policy preferences. 



February 7,2002 



Department of Justice memo to the White House Counsel 

Status of Taliban combatants. Head of the Office of Legal Counsel at the Justice 
Department, Assistant Attorney General Jay S. Bybee, states the Department's 
conclusion that the President "has reasonable factual grounds" to determine that 
members of the Taliban captured in Afghanistan are not entitled to prisoner of war 
(POW) status under the Geneva Convention. 



U.S. Dtpnrtment of Justice 

Office of Legal Counsel 



February 7,2002 
Memorandum for Alberto R Gounfei 



Vie. fflafuj o/Jli/ro™ Ffmrer Under Articie 4 of the Third Geneva Convention of 1949 

You have asked for our Office's views concerning the status of members of the Taliban 
mtlilia under Article 4 of the 1949 Geneva Convention (III) Relative to (he Treatment of 
Prisoners of War ("GPW"). Assuming the accuracy of various fads provided to us by ihe 
IAjpartment of Defense (T>oD'% we conclude that {he President has reasonable factual grounds 
to determine (ha( no members of the Taliban militia are entitled (o prisoner of war ("POW") 
CP W, Firsts we explain that the Taliban miJilia cannot meet the requirement of 



. " i TrrJTx : 1 «i«*m uiai mc lajioajj tnuiiia cannol meet the requirements of 

Article 4<AX2>, because it tails to satisfy at least three of the tout conditions of lawful combat 
articulated in Article I of the Annex to the 1907 Hague Convention (FVJ Respecting ihe Laws 
f 6 , ° f ™ Land Convention"), which ate expressly ineorporaled into 

Article 4(AX2>. Second, we note that neither Article 4(A)(1) nor Article 4{A.^) apply to 
nuhtia. and that the four conditions of lawful combat contained in (be Hagur Convention also 
govern Article 4£AX1) and (3) determinations in any case. Finally, we raplaln why there is no 
need to convene a tribunal under Article 5 to determine the status of the Taliban detainees. 

L 

Article 4<A) of GPW defines the types of persons who, once they have fallen under the 
control of the entmy. are entitled to the legal status of POWs. The first three categories are (be 
c^y ones relevant to (he Taliban. Under Article 4(AXr), individuals who are "members of the 
armed forces of a Party to the conflict." are entitled to POW status upon capture Article 41 A V3 \ 
deludes as POWs members of "regular armed forces who profess allefjance to a government or 
an majority not recognized by the Detaining Power " 6 



Article 4(A)(2) includes as POWs members of "other militias" and "volunteer corps," 
mcluditte organized resistance movement^ that belong to a Party to the conflict In addition, 
members of mmiias and volunteer corps must "fulfill* four conditions: (a) "being comrnancTed 
by a person responsible for his subordinates''; (b) "having a fixed distinctive sign r^ognizable at 
a distance ; (e) 'carrying arms openly"; and (d) "conducting their operations in accordance with 
Je laws and customs of war." Those four conditions reflect those required to the 1 907 Hague 
Convention IV. Ste Commentary to the Geneva Cwwmii™ Relative to the Treatment of 
Prisoner* of War 49 (Red Cross 1952) ("Red Cross Commentary") rduririg (he 1*49 Diplomatic 



Conference ... there was unanimous agreement (hat the categories of persons to whom the 
Convention is applicable must be defined, in harmony with the Hague Regulations"). 

Should "any douhl arise as to whether persons, having committed 4 belligerent act and 
having fallen into the hands of Ihe mcmy," CiPW Article 5 requires that these individual "enjoy 
the protections of* the Convention until a tribunal has determined their status 

Thus, in deciding whether members of the Taliban militia qualify for POW status, the 
President must determine whether ihey fall within any orthese three categories. Under Article 1J 
of the Constitution, the President possesses the power tg interpret treaties on behalf of the 
Nation. Memorandum for John Bellinger, 111, Senior Associate Counsel and LegaJ Adviser to 
ihe National Security Council, from John C. Yoo, Deputy Assistant Attorney General and Robert 
J. Delahimty, Special Counsel, Office of Legal Counsel, R<f Authority of the President to 
Suspend Certain Provisions of the ABM Treaty (Nov 15, 2001). This includes, of course, the 
power to apply treaties to the fads of a given situation. Thus, the President may interpret GPW 
in light of the known facts concerning the operation of Talihan forces during the Afghanistan 
conflict, to find that all of the Taliban forces do not fall within the legal definition of POW A 
hernial determination of this nature would eliminate any legal "doubr as to rhe prisoners' 
t, as a matter of domestic law h and would therefore obviate the need for article 5 tribunals 



Wc believe that, based on (he facts provided by the Department of Defense, see Rear 
Admiral L-E, Jicoby, U S, Navy, J-2, Information Paper, Subject Background Information on 
Tahhan Forces (Feb. G, 2002), the President has reasonable grounds lo conclude that the Tatiban 
as a whole, is not legally entitled to POW status under Articles 4( AH I) through (3) 



II. 



As the Taliban have described themselves as a militia, rather than the armed forces of 
Afghanistan, we begin with GPWs requirements for militia and volunteer corps under Article 
4<AX2). Based on the facts presented to us by DoD, we bcli eve that the Prcsidenl ha* the foctaal 
basis en which i v conclude thai the Taliban militia, as a group, fails to meet three of the four 
GPW requirements, and hence are no! legally entitled to POW status. 

First, there is no organized command structure whereby members of the Taliban militia 
report to a military commander who takes responsibility for the actions gf his subordinates. The 
Taliban lacks a permanent, centralized communications infraalructnre. Periodically, individuals 
declared themselves to be "commanders" and organized groups of arrrwd men, but these 
'commanders" were more akin to feudal lords than military officers. According to DoD > (he 
Taliban militia functioned more as many different armed groups (hat fought for their own tribat 
local or personal interests 

Moreover, when the armed groups organized, the core of the organization was often al 
gaeda, a multinational terrorijt organization, whose existence was not in any way accountable to 
or dependent upon (he sovereign state of Afghanistan We have previously concluded as a 
matter of [aw, (hat a| Qaeda members are not covered by GPW. See Memorandum for Alberto 
R. Gonzales, Counsel to Ihe President and William J. Hayncs II, Genera] Counsel of the 



Department of Defense, rk>m Jay K. Bybee, Assistant Attorney General, Re: Applications of 
Treaties and Laws to al Qaeda and Taliban Detainees (Jan. 22, 2002), After October 7 when the 
United States armed forces began aerial bombing of al Qaeda and Taliban targets in Afghanistan 
the distinction between Taliban and al Qaeda became even more blurred as al Qaeda assumed ihe 
lead in otganizing the defense, 

DoD's facts suggest that to the extent the Taliban militia was organized at all, it consisted 
of a loose array of individuals who had shifting loyalties among various Taliban and al Qaeda 
fibres. According to DoD T the Taliban lacked the kind of organization characteristic of the 
military. The fact (hat at any given time during the conflict the Taliban were organized into 
some SEJvctured oi gamzation docs not answer whether the Taliban leaders were responsible for 
their subordinates within the meaning of GPW, Armed men who can be readied torn ether 
units, as DoD slates, through defections and bribery are not subject to a commander who can 
discipline his troops and enforce the laws of war. 

Second, there is no indication that the Taliban militia wore any distinctive uniform or 
other insigma that served as a *fi K ed distinctive sign recognizable at a distance." DoD has 
advised us that the Taliban wore the same clothes they wore to perform other daily functions, 
and hence they would have been indistinguishable Jrom civilim. Some have alleged that 
members of the Taliban would wear hlack tuibans, but apparently this was done by coincidence 
rather than design. Indeed, there is no indication that black turbans were systematically worn to 
serve as an identi Tying feature of the armed group. 

Some of the Taliban militia carried a tribal flag DoD has stated that there is no 
indication that any individual members of the Taliban wore a distinctive sign or insignia that 
would identify them if they were not carrying or otherwise immediately identified with a tribal 
flag. Moreover, DoD ha* not indicated ihat tribal flags marked only military, as opposed to 
civilian, groups. 

Third, the Taliban militia cam ed arms openly. This fact, however, is of li ttle significance 
because many people In Afghanistan carry arms openly. Although Taliban forces did not 
generally eon&eaJ their weapons, they also never attempted to distinguish themselves from other 
individuals through 1be arms they carried or the manner in which they carried them. Thus, the 
Taliban tamed their arms openly, as GPW requires military groups to do T but this did not serve 
to distinguish the Taliban from the jest of the population. This fact reinforces the idea that llie 
TaJiban could neither be distinguished by their uniforms and insignia nor by (he arms they 
camed from Afghani civilians. 



Finally, there jg no indication that the TaJiban militia understood, considered themselves 
bound by T or indeed were even aware of, the Geneva Conventions or any other body of law 
Indeed, it is fundamental that the Taliban followed their own version of Islamic law and 
regularly engaged in practices that flouted fundamental international legal principles Taliban 
mihtia gmups have made little attempt to distinguish between combatants and non-combatants 
when engaging m hostilities. They have killed for racial or religious purposes. Furthermore, 
DoD informs us of widespread reports of Taliban massacres of civilians, raping of women' 
pillaging of viltages, and various other atrocities that plainly violate the laws of war 
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Based on the above facis, apparently well known to all persons living in Afghanistan ami 
joining the Taliban, we conclude that the President can find thai the Taliban militia j 5 
categorically incapable of meeting the Hague conditions expressly spelled oul in Article 4{A)<2) 
of GPW. 

UL 

One might argue that the Taliban is not a "militia* under Article 4(AX2) N but instead 
constitutes [he L1 Srmed fences" of Afghanistan. Neither Article 4(A)(1), which grants POW 
status to members of the armed forces of a stale party, nor Article 4(A)(3), which grams POW 
status to the armed forces of an unrecognized power, de Tines the term "armed fmces." Unlike 
the definition of milida in Article 4(A)(2), ihcsc two other categories contain no conditions that 
these groups must fulfill to achieve POW status. Moreover, because GPW does not eapiesrfy 
incorporate Article 4(AX2) 4 s four conditions into either Article 4(AX1) or Q\ some might 
question whether member; of regular armed forces need to meet the Hague conditions in order to 
qualify for POW status under GPW. 

We conclude, however, that the four basic conditions that apply to militias must also 
apply, at a minimum, lo members of armed forces who would be legally entitled to POW status 
In other words, an individual cannot be a POW, even if a member of an armed forte, unless 
forces also are: (a) "commanded by a person responsible for his subordinates '; (h) "hav[e] a 
fixed distinctive sign cognizable at a distance 1 '; (c) "ewiyD arms openly"; and (d) "conduct^ 
their operations in accordance w ilb the laws and customs of war." Thus, if the President has the 
factual basis Eu determine that Taliban prisoners are not entitled to POW status under Article 
4(A)(2) as members of a militia, he therefore ha* the grounds to also find lhat they are not 
entitled to POW status as members of an armed force under either Article 4(A)(1) or Article 



Article 4(A) 1 s use of the phrase "armed force," we believe, incorporated by reference the 
four conditions for militia, which originally derived from the Hague Convention PV. There was 
no need lo list the four Hague conditions in Article 4(AXl) because it was well understood under 
preexisting international law (hat all armed forces were already required to meet those 
conditions. As would have been understood by the GPW's drafters, use of the term "armed 
forces" incorporated the four criteria, repeated in the definition of militia, (hat were first used in 
the Hague Convention IV. 

The view that the definition of an armed force includes the four criteria outlined in Hague 
Convention IV and repeated in GPW is amply supported by commentators. As explained in a 
recently-issued Department of the Army pamphlet, the four Hague conditions are "arguably part 
and parcel of the definition of a regular armed force. It is unreasonable lo believe that a member 
of a regular armed force could conduct military operations in civilian clothing, while a member 
of the militia or resistance groups cannot. Should a member of the regular armed forces do so, it 
is likely that he would lose his claim lo immunity and be charged as a spy or as an illegal 
combatant " Major Geoffrey S. Com & Major Michael L, Smidt, To Be Or ffvt To Be, That Is 
The Question ': Contemporary Military Operations mid rhe Stattts of Captured Personnel, 
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Department of the Army Pamphlet 27-5f>319 T L9?9-Juil Army Law, l h 14 iU27 (1999) One 
scholar has similarly concluded lhart "[ujnder the Hague C^vcnlion, a person is a member of the 
armed Forces of a slate only if he satisfies the [four enumerated] criteria " Gregory M Travalio 
Terrorism, international Law. and the Use of Military Force, IS Wis. Int 1 ! L.J. I45 h 184 n 140 
(2000), See aho Michael Schmitt, Bellum Americanum: The US. View of Twenty-First 
Century War audits Possible Implications For the Law of Armed Conflict 19 Mich J Int'] L 
1051, I07S (199S) r[U]nder the Regulaiions annexed to Hague Convention IV, combatants 
were those who were members of the regular armed forces (or formal militia), were commanded 
by a person responsible for their conduct, wore a fixed distinctive emblem {or uniform), carried 
their weapons openly, and conducted operations in accordant with the law of war. The 194? 
Geneva Convention on Prisoners of War extended this status to member* of an quinized 
reliance movement which otherwise compiled with (he Hague IV requirements."), 

Further, it would be utterly ilJogical [q read "armed forces" in Article 4(A)(1) and (3) as 
Somehow relievmg members of armed forces from the same POW requirements imposed on 
members of a militia. There is no evidence that any of the CiPW's drafters or ratiiTfira bdicved 
that members of the regular armed forces ought to be governed by tower standards in their 
conduct of warfare than those applicable to militia and volunteer forces. Otherwise, a sovereign 
could evade the Hague requirements altogether simply by designating all combatants as members 
of the sovereign 1 s regular armed forces. A sovereign, for example, could evade the status of 
spies as unlawful combatants simply by declaring all spies to he members of the regular armed 
forces, regardless of whether they wore uniforms or not Further, it would make link sense to 
construe GPW to deny some members of militias or volunteer corps POW protection for failure 
to sansry tbc Hague conditions (under Article 4(AX2». while conferring such status upon other 
members simply because they have become part of the regular armed forces of a oartv f under 
Article 4(A)(1))- 

This interpretation at "armed force" in <jPW finds direct support in the International 
Committee of the Red Cross, the non- governmental organisation primarily responsible for h and 
most closely associated with, the drafting and successful completion of GPW. After the 
Convener,* were established, the Committee started wort on a Commentary on all of the 
Geneva Conventions In its discussion fl f Article 4(A)(3) of GPW, (he LCRC construed both 
Article 4(A)(1) and (3) to require all reenter armed forces to satisfy the four Hamic IV (and 
Article 4(A)(2)) eondihons: b 1 

[t}he expression "members of regular armed forces" denotes armed forces which 
differ from those referred Jo in sub-paragraph (I) of this paragraph in one respect 
only: the authority to which they profess allegiance is not recognized by the 
adversary as a Party io the conflict. These "regular armed forces" have all the 
material characteristics and all the attributes of armed forces In the sense of sub- 
paragraph (1); they wear uniform, they have an organized hierarchy and they 
know and respect the laws and customs of war. The delegates to the 1949 
Diplomatic Conference were therefore folly justified In considering [hat there was 
no need to specify for such armed forces the requirements stated in suh-naragraph 
(2)(a),(h>,( C jand(d). F 



Red Cross Commentary at 62-61 (emphasis added) 

Numerous scholars have similarly interpreted GPW as applying ihc font conditions to 
Article 4(AXI) and (3) as well as to Article 4{A){2). As Professor Howard S. Levie, a leading 
expert an the laws of war and die Geneva Conventions in particular, has explained in his 
authoritative treatise; 

This enumeration [of the four conditions] does not appear in subparagraph 1 , 
dealing with the tegular armed forces. This does not mean that mere membership 
in the regular armed forces wilt automatically entitle an individual who is 
captured to prisoner-of-war status if his activities prior to and at the lime of 
capture have not met these requirements. The member of the regular armed 
forces wearing civilian clothes who is captured while in enemy territory engaged 
in an espionage or sabotage mission is entitled to no different treatment than that 
which would he received by a civilian captured under the same circumstances. 
Any other interpretation would be unrealistic as it would mean that the dangers 
inherent in serving as a spy qj saboteur could be immunized merely hy making 
the individual a member of the armed forces; and that members of the armed 
forces could act in a manner prohibited by other areas of the law of armed conflict 
and escape the penalties therefore, still being entitled to prisoner-of-war status. 

Howard S, Lcvie, 59 International Law Studies: Prisoners of War in International Armed 
Conflict 36-37 (Naval War Coltcge 1977). Oxford Professor Jiigrid Dettcr has similarly 
concluded thai, under the 1949 Geneva Conventions, 

lo be a combatant, a person would have to be; 

fa) commanded by a person responsible for bis subordinates; 

(b) having a fixed distinctive sign recognizable at a distance; 

(c) carrying arms openly; 

(d) conducting their operations in accordance with the laws and customs of 
war. 

The same requirements as apply to irregular forces arc presumably also valid 
for members of regular units. However, (his is not clearly spelt out: (here is no 
textual support for the idea that members of regular armed forces should wear 
uniform. On the other hand, there is ample evidence that (his is a rule of law 
which has been applied lo a number of situations to ascertain the status of a 
person. Any regular soldier who commits acts pertaining to belligerence in 
civilian clothes loses his privileges and is no longer a lawful combatant. 
'Unlawful 3 combatants may thus be cither members of the regular forces or 
members of resistance or guerilla movements who do not fulfil the conditions of 
lawful comhat&rjts, 



Irtgrid Dtttet. Th* Law of War 1 16-37 (Cambridge 2d ed. 2000). See also Christopher C 
Bums, The Prisoner of War Status ofPLO Fedayeen, 22 RC_ J. Int I L. & Com Reg. 94X 987 



nJOS (1997) (*I am using Article 4A(2) T s four criteria because the aimed forces of the 
Palestinian Authority, over 30,000 mm under arms organized into roughly len or more separate 
para-military units, art more characlerislic of militia units than the regular armed forces of a 
state. This is because these unit? arc organized as police/secunity units, not exclusive cornoat 
units. Sec Graham Usher, Palestinian Authority, Israeli Rule, The Nation, Feb. 5, 19%, al ^S T 
16. Whether the Palestinian Authority's forces are considered militia or members of (he armed 
forces, they atill must fulfill Article 4A(2)'s four criteria ") r J 

Therefore, it is clear that the term "armed force" includes the four condhiotis firsl 
Identified by Hague Cunvenlion IV and expressly applied by GPW to militia groups, in other 
words, in order to be entitled to POW status, a member of an armed force must (a) be 
''ccmuiantEcd by a person responsible for his subordinates^ (b) "hav[c] a fixed distinctive sign 
recognizable at a distance"; fc) "carry [J arms openly"; and (d) hl conduci[] their operations in 
accordance with the laws and customs of war." Wc believe that the President, based on the facts 
supplied by DoD + has ample grounds upon which to find that member* of the Taliban have failed 
to meet three of these four criteria, regardless of whether Q&y are characterized as members of a 
"militia" or of an "armed force." The President, therefore, may determine (hat the Taliban as a 
group. ?LTe not entitled to POW status under GPW r 

IV. 

Under Article 5 of GPW, "(s)houJd any doubt arise as to whether persons . . . belong to 
any of the categories enumerated in Article 4, such persons shall enjoy the prelection or the 
present Convention until such time as their 5 rnrus has been determined by a competent tribunal." 
As we understand it, DoD in the past has presumed prisoners to be entitled to POW status until a 



Tli* onLy federal court ■» jwu C of ihat hai addressed Hue issue deoied Article 4{ A>(3) jL ._. 
because they could not satisfy the Hague editions. In United Sla/n v. Suck, 6<W F. Supp. 1291 (S.U.N.Y. 19B51 
flic defendants chimed Ihai ftcr were entitled la POW status as military officers of the Republic of New Afrilfa, "a' 
sovereign nation engaged in a war of libeiailon against the cohniar forces of Ibe Untied Stales BoverrmiMH " Jtf at 
U91. Thai naiion, it was contended, included "all p«ple of African ancestoy Hiring n the United Statea." JUL at 
12W, The court reflued 1o extend POW scams Jo the defendant*. After determituat duE GPW did not apply a1 all 
due to die ibwnM of an arned conflict a? understood under Article 2, use court aLtemaliv*]^ mHMJC d that the 
defendants, could eol iar»fy any of the mpiKmaib of Article 4. Set id. at 1298 {scaling that even ifGPvV applied 
-ft l5 entity clear chat these defendant would not fall uMin Article A, upon which they initaltv iclied"! ThT 
ecu* first concluded ^. 1he deftudanta failed to meet the fmtf Hague conditions expressly spelled out In Article 
4(AM2>. The then rrjecled P0 W siatus under Ankle 4fAKl ) "ff]« Sparable reason^; 

Aflfcle 4(A)(2) raph-tt that to qualify aj p 
must fulfill the cofrditiifms of command by a P ... 

distinctive «ign recognizable at adkrfrae; canyiou aims vptiAy; and conduccirtf u,^ operation! 11 
accordance with the law* and custom* of war. The defendants at bar unci their associates cannot pretend M 
have fulfilled those conditions, for comparable Article 4{3)'i reference trj members of J rt§uJar 

armed forces who pwfeas allegiance 10 a government or Hit minority ml rnoetwed by the Detain™ 
Pbwer\ al*o relied upon by defendants, doc* np apply lo the circuiBstancw of Ms case. 

Jd (emphasis added). The court reached this conclusion even Aaugh the Hague conditiDna art not explicitly spelled 
out m Axricle 4( A*3). Nodi je S biiheoinl's disown s^sts tbat ic would have conjtnwd Article 4(AH l> a*y 



tribunal determines otherwise The presumption anil tribunal requirement art lingered 
however, only if there is "any doubt" as to a prisoner 1 s Article 4 status. 



Under Article II of the Constitution, die President possesses the pewer to interpret treaties 
™ behalf of the Nation We conclude, in light of lhc facts submitted to ns by (he Department of 
Defense and as discussed in Parts II and Ul of this memorandum, that the President could 
reasonably interpret GPW Id such a manner that none of lhc Taliban forces fall within the IcgaJ 
definition of POWs as defined by Article 4. A presidential determination of this nature would 
eliminate any legal "douhl" as to the prisoners" status, as a matter of domestic law, and would 
therefore obviate the need for Article 5 tribunals. 

This approach is also consistent with the terms of Article 5. As the International 
Committee of ihe Red Cross has explained, the "competent tribunal" requirement of Article 5 
applies l 1o cases of doubt as to whether persons having committed a belligerent act and having 
fallen into the hands of the enemy belong to any of the categories enumerated in Article 4." Red 
Cross Commeismry at 77. Tribunals are thus designed to determine whether a particular set of 
facts falls within one of the Article 4 Categories; they are not intended to be used to resolve the 
proper interpretation of (hose categories The President in other words, may use his 
constitutional power to interpret treaties and apply them to the facts, 1? make the determination 
that the Taliban are unlawful combatants. This wrmld remove any "doubt" concemine whether 
member? of the Taliban arc entitled to POW status. 

Wc therefore conclude thai there is no need to establish tribunals to determine POW 
status under Article 5. 



let us know if we can provide further assi stance. 
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February 7,2002 



President George Bush memo to his National Security Advisors 

Cconcerning the application of Geneva Convention in the Afghanistan conflict. 
In the memo, President Bush states his belief that he has "the authority under the 
Constitution" to determine that the Geneva Convention does not apply to the 
conflict in Afghanistan, but that he will "decline to exercise that authority at this 
time." In accordance with the position of the Department of Justice, he determines 
that the Geneva Convention on the Treatment of Prisoners of War does not apply 
to members of the Taliban and al Qaeda. 
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CHIEF OF STAFF TO THE PRESIDENT 
DIRECTOR OF CENTRAL INTELLIGENCE 
ASSISTANT TO THE PRESIDENT FOR NATIONAL 

SECURITY AFFAIRS 
CHAIRMAN OF THE JOINT CHIEFS OF STAFF 



1. Our recent extensive discussions regarding the acacua 

of al Qaeda and Taliban deteineea confirm' that the appli- 
cation of the Geneva Convention Relative to the Treatment 
of Prisoner* of War of August 12, 1949 (Geneva) to the 
conflict vith al Oaeda and the Taliban involve* complex 
legal questions. By its terms, Geneva applies to conflicts 
involving 'High Contracting Parties," which can only be 
aretes. Moreover, it aesumes the existence of 'regular" 
armed forces fighting on behalf of states. However, the - 
war againat terrorism ushers in s> new paradigm, one in 
which groups with broad, international reach commie horrific 
aces againat innocent civilians, sometimes with the direct 
support of states. Our Nation recognizes that this new ; 
paradigm ushered in noc by us, but by terrorists 
requires new thinking in the law of war, but thinking that 
should nevertheless be consistent with the principles of 
Geneva. 

2. Pursuant to my authority as Commander in Chief and Chief 
Executive of the United States, and relying on the opinion 
of the Department of Justice dated January 22, 2002, and on 
the legal opinion rendered by the Attorney General in his 
letter of February 1, 2002, Z hereby determine as follows: 

a. I accept the legal conclusion of the Department of 
Justice and determine that none of the provisions 
of Geneva apply to our conflict with al Qaeda in 
Afghanistan or elsewhere throughout the world because, 
aaong other reasons, al Qaeda is not a High Contracting 
Party to Geneva. 

b. I accept the legal conclusion of the Attorney General 

and the Department of Justice that I have the authority 
under the Constitution to' suspend Geneva as between 
the united States and Afghanistan, but 1 decline to 
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exercise that authority at this time. Accordingly* I 
determine that the proviaions of Geneva will apply to 
our present conflict with the Taliban. I reserve the 
right to exercise this authority in this or future 
conflicts. 

c. I also accept the legal conclusion of the Department of 
justice and determine that common Article 3 qt Geneva 
doea not apply to either al Qaeda or Taliban detainees, 
because/ among other reasons, the relevant conflicts 
are international in scope and cowmen Article 3 applies 
only to "armed conflict not of an international 
character. " 

d. Eased on the facts supplied by the Department of 

Defense and the recommendation of the Department of 
Justice, I determine that the 'Taliban detainees are 
unlawful combatants and, therefore, do not qualify as 
prisoners of war under Article 4 of Geneva. X note 
that, because Geneva does not apply to our conflict 
with al Oaeda, al Caeda detainees also do not qualify 
as prisoners of war. 

of course, our values as a Nation, values that we share witn 
many nations in tha world, call for us to treat detainee* 
humanely, including those who are net legally entitled to 
such treatment. Our Nation has been and will continue to 
be a strong supporter of Geneva and its principles;.- As 
a matter of policy, the United States Armed Forces shall 
continue to treat detainees humanely and, to the extent 
appropriate and consistent with military necessity, in 
a manner consistent with the principles of Geneva, 

The United States will hold states, organization*, and 
individuals who gain control of United States personnel 
responsible for treating such personnel humanely and 
consistent with applicable law. 

I hereby reaffirm the order previously issued by the 
Secretary of Defense to the United States Armed Forces 
requiring that the detainees be treated humanely and, 
to the extent appropriate and consistent with military 
necessity, in a manner consistent with the principles 
of Geneva. 

I hereby direct the Secretary of State to communicate my 
determinations in an appropriate manner to our allies , and 
other countries and international organizations cooperating 
in the war against terrorism of global reach. 
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Memorandum From: Under Secretary for International 

Affairs, John B. Taylor 

To: Secretary of the Treasury, Paul O'Neill 

RE: O'Neill's Upcoming Trip to Africa 





February 

MEMORANDUM FOR SECRETARY O'NEILL 

FROM John B. Tay^fj^r Secretary for internatwnai Affairs 

SUBJECT: Trip to the EBRD Meetings, Africa and the AfDB Meetings ^ 

ATTACHMENTS; Tab A - Trip Overview 

Tab B - Annotated Agenda, EBRD Visit 
Tab C - Annotated Agenda, Africa Visit 

a™ ™ AVa ff " 0ti °^ a i traVd SCh ' duIC f0r ^ t0 thc EBRD meet™ and 

fZ^TZ ^ A ? B meetin£S ' is '0 1«* from Sunday 

everung. May 19 until early Thursday morning, May 30. * 

Mrtv **? D Al, ™ fll M f H*B* (Bucharest), We suggest you arrive early in the morning on 
May 20, the second day of the two^day meetings. You, attendance wilt give the USG an 
opportunity to deliver a strong, public message regarding the EBRD's rob in supporting the 
M\ lenses of transition economies in Genual and Easiem Europe, the Baltics and the OS The 

ff^T Creat l 113 J * 5UPP ? n tranSiUon t0 ^^rket^riented economies in this region, and 
has a strong private-sector oriental: roughly 7S% of its portfolio is invested in private sec or 
projects. However, investment climate reform is lagging in most countries and comiption and 
over-regulation remain major impediments to private sector development. 

In this context, the EBRD annual meeting would be an ideal opportunity to highlit 
some of our recent thinking on how to more effectively use IFI tools io improve business 
chiiiates and strenphen firm and bank capacity and transparency, in addition, the EBRD has 
mobilized substanual financing to support tne development of small and medium^ 
enterprises (SMEs) m the region, which have been critical to stimulating entrepreneur^ ip 
employment and sustainable growth. In fact, the U.S. has played a key role ^establishing 

tar ^ C t al ^ M [ ES : n Rufi **^ Balkans. Your partition at this meeting 
would enable you to highlight this particularly successful element of the EBRD's activities 
whic^h we would hke to replicate elsewhere. The last time . Secretary of the Treasury vished 
the EBRD Annual Meetings was in 1 992, when Nicholas Brady attended. 

ennn ^Jj'l r aVethe vUf^toy tomake a speech ontitningU.S. policy goals, meet with 
EBRD President Lemierre and sentor officials, make one or two project «ite visits, meet with 

™«a representatives operating in the region, and conduct several country bilateral 
meetings, 

would v,sit Ghana, South Afhca, Uganda, and Ethiopia, The trip will allow you to conduct 



meetings tad make site visits related to some of our majm themcs ^ poJi b ^ Aft . 
mcluduig mismg productivity, making m more effective and accouutable, e*^d „g to ^oe 
for £nvate sectoractmty increasing investment i n education and health, id Sting r^orT 
effee ,v e action to deal with the K1V/A1DS crisis. You would end your out afto Afe'caT^ 
Development Bank Annual Meetings i„ Addis Ababa, providingan opportunity to dehvTa 
X^ 1 ^W>«&™<*^<°«s «™ the tripand present iS*,, 
on development and MDB reform. This meeting is the most imponam annual gal |Jn B ofZ 



We propose that the trip focus on countries that have made substantial commitments to 
Sr^^f ^ ^^Productivity «d living standards. yZ^w.H 
S then- progress and encourage thero to continue to be models for the region Of «T 
mrcSveTh ' S ^ r S <h ' first,ore3ch 8 «"fttton point nndef the enhanced 

* deC ' EI0R f int M Febn,flIT 22 ' 2001 30,1 E,hi °Pi» 1 merging 
from conflict No Treasury Secretary ever has visited Ghana, Uganda, or Ethiopia. 

w U d 1^1™°,!? 0fS,:iaiS ' inClu,Jin8 Pn!i '< len ». ^d visit health and education 
T^",^ 1 * Bank/USAID projects, Tories and other private 
enterprises, and customs facilities. We understand that Bono will join you for part oftlic trio 

h u St8ff ° n l .° giSllCai aI ™S™- We L also worktTg w,7h to 
press ofTiee K. coordinate the appropriate message and press strategy for to trip. 

Thi. Bl f ^ t0 J e0ver ^ AfHca P*^ 0 " of lhis itineral y. including travel time. 

SSn^S? 1 * f r ^ y ° Br &mily to visit » S^e park, probably PilaneLrg Park in 
South Africa, on Saturday afternoon May 25 and Sunday May 26. 

AfDH Meeting, You would deliver the US Governor's speech early Wednesday 
n^n&May 29- tos^otidday oftoplenary. We also recommend that you schedule* 
w^ffl "f Wl * ^ FD ? PreSid * nl K,hbaj * nd meetwith ««" "f the Bank's best working 
1 ^"S ° • i eVil0flmmt efi "«'-ven«s. what is working and bow such result 
measured. Meetings with pnvate business representatives should also be considered Finally it 
migh be useful to conduct a few bilateral* with ministers from countries you will not be vis.W 
« well as courtesy calls on Prime Minister Meles and other member, of to host govemZt 



TAB A 



Sunday. Mav 19 

7:00 pin 

Monthly, Mav 20 

6 am. 
LI pm 

Tuesday. May 7t 
6 am 

Wednesday Ma* 22 

Thursday, Mav %3 

6:30 am 
7:30 am 

Friday. Mav 34 



NOTIONAL SCHEDULE 
US-BuchBr«t-Ugaiida-Ghaiia-SAF-E(h(opift 

Depan Andrew* AFB for Bucharest, Romania 



An\ Bucharest; EBRD meetings 
Dep H for Ghana 



An, Accra 



Dep for Uganda 

AtTh Entebbe 
Arr. Kampala 

In Uganda 



(FJighttime 5-1/2 hrs, +2 hrs. change) 



Saturday, Mav IS 

5 am 

6 am 

1 1:30 am 
12 noon 

Sunday. May 2$ 

H:G0am 
1:30pm 



Dep. Kampala 

Dep. Entebbe for South Africa 

Arr. Pretoria/Jo'burg 

Dep. Pretoria for Pilanesberg Park 



Dep Pi tanesberg Park for Pretoria, 
Arr. Pretoria 



(Flight time 5-J/2 hours) 
(Drive lime 3 hours} 



Monday. M ay 27 iMftmorfo l fi ^ 

In So, Africa 

Tuesday. Mav 2& 

3:00 pwi Dep. Pretoria/Joburg 

10:30 pm Arr. Addis Ababa, Ethiopia for AfDB Annual Meetings 

Wednesday. Mav 

G pm Dep. Addis Ababa 

Thursday. Mav 30 

9 am Arr. Andrews AFB 



TABU 



ANNOTATED SCHEDULE 
ROMANIA/EBRD 



Monday. Mav 20 

^ A Arrj ve B uch&rest (or late Sunday) 

3:00-9:00 am (i) Breakfast speech to US businesses {sponsored by Business Council for 

International Understanding) or 

(2) Participate in Market Breakfast (investment bankers working in 
region) 

9: 30-9:45 ana USL Governor's Speech 

L 0:00-1 2 A5 pni Country Bilaterals; Romania and FRY 

We recommend meeting with the FRY because its economic team 
has pursued a bold reform path p implementing politically unpopular 
measures (such as closing five large state banks, raising energy prices and 
launching an ambitious privatisation program) in order to get the economy 
on a sustainable footing and build credibility with the international 
community; 

As host of the annual meetings, Secretary O'Neill would be 
e*p«ted to meet with the Romanian President and Prime Minister theme 
could be use of lessons from other parte of the world to motivate Romania 
to set much higher goals for the pace and scope of reform. 

I : JO pm Go vernors h Lunch 

3:00-6:00 pm Sue Visits 

Option 1 - Ploiesti ■ Pjrahova County 

Ploiesti and Prahova County are a success story for Romania and U £ 
investment. About a 30-40 minute drive from Bucharest, the Mayor ' 
County and Federal officials have worked together to develop the city 
county, and Us infrastructure while attracting significant foreign. During 
a 3-4 hour visit the Secrelary could meet with local officials and visit 1-2 
facilities. 

Option 2 - Titan - A high tech machine shop located in Bucharesl The 
plant was split into sections and privatized in 1999 T with some of its assets 
acquired by Wisconsin Machine Tools, a major US, investor in Romania. 



Option 3 - Cisco Systems Academy - An innovative distance teaming 
center teaching IT ana networking skills to young Romanians. 

Option A - Telemobil/QuakomnVLucent Technologies is introducing 
ihind generation CDMA technology to Europe through its S300 miliica 
investment m Romania, A Secretarial visit would give visibility to this 
cuttmg edge project that has huge growth potential in Romania and Oie 
rest of Europe. 

Option 5 - SECI Crime Center. The U.S., Europe and Balkan countries 
nave together established a Crime Center in Bucharest to fight crime in 
particular, transnational criminal groups and crimes that involve the ' 
smuggling of goods and people. The Center is working to facilitate the 
apprehension and speedy prosecution of criminals by coordinating their 
activities and crjme fighting strategies, [n recent months, the SBCI Crime 
Center has also functioned as a distribution point for intelligence requests 
related to terrorist financing. As a result of these requests, suspicious 
accounts and transactions were discovered in Bosnia-Herzegovina and 
Albania. 



7:00^00 pm Dinner with EBRD President Lemicrre 



Topics could include a new MD3 private sector initiative that wouid draw 
upon EBRD's successes, how to increase private sector activity in Central 
A*a and the Caucasus, EBRD's role in promoting Russian private banking 
sector and a strategy for securing financing from other donors for the 
Russia Small Business Fund. 



11:00 pm 



Depart Bucharest for Ghana 



TAB C 



ANNOTATED SCHEDULE 
AFRICA and AfDB 



■Monday May 10 

J 1 :00 pm Depart Bucharest for Ghana 

Tuesday, May 21 

6:00 am Arrive Accra, Ghana 
7:00 am Check into Hotel 

9- 1 1 00 am Meet with President Kufuor, Finance Minister, 

1 1 :30 am Visit ACS BPS (US-owncd data processing firm.) 

1 :00 pm Dinner with Parliamentarians 

2:30 pm Meet with Central Bank Governor 

3 :3Q pm Leave for He inz Tuna packing plant 

5:30 pm Leave Tuna plant 

7:00 pm Hotel 

8:00 pm Dinner with Business community (bcaJ and international hosted by 
Ambassador 

Wednesday. May Ti 

S :00 am Break fast wi th Ambassador 

9:00 am Leave for AFDB project 

9:30 am A FDB Alley Proj cct (Community Project} 

10:15 am Depart AFDB project 

11:00 am Radio Show 



1 : 00 pm Lunch with NGOs 

3 :0O pm Visit to an Education project {WB or US AID) 

5 :00 pm Visit Tema Oil Refi ticry 

7:00 pm Dinner 

10:00 pm depart Accra for U fi *nda (J- 1/2 hour flight, time change +1 hours) 

Thursday , May 23 fwilJ have Bono here} 

6:00 am Arrive Entebbe 

7:00 sm Arrive Kampala at Hotel 

9:00 am Breakfast with Ambassador 

1 0*0 am Leave for visit to Cut Flowers factory (travel time $ hrs roundirip) 

H :30 pm Cut Flowers 

J :00 pm Leave cut flowers 

3:00 pm Meet with FresEdent Museveni and Finance Minister 

4:30 pm Visit to hospital {AFDB project), including TASO AlDs Clinic (part of 
hospital complex). 

6:00 pm PRESS 

7:00 pm Hotel 

8:00 pm Dinner with Business Community (hosted by the Ambassador) 

4:30 pm Visit IA V[ project {clinical trials) 

Friday, Mav 2 4 

8:00 am Breakfast with Central Bank Governor 

9:30 am Site visit to microfinance project, escorted by F£NCA officers. 



11:00 a 



Rabble discussion with Makaere University economists, possibly 
including private sector representative, on problems of promote 
development and growth * 



1:00 pm 


Lunch with NGO's 


3:00 pm 


Visit Fill if^ir inn PwwAi-'t 


4:30 pm 


H rw J ctI pumjcsprivate partnership (Gates Foundation) 


6:00 pm 


Press - Had to/TV show 


B:00 pm 


Dinner with seJeri WrtfVc m^km**. 

IV1 * JU1 wicn_i s.\\jw b ana private sector 


Saturday Mflv M 




5:00 am 


De trait fat pTT^hKj» 


6:00 am 


WfetCiS UE> for KflitlTll A^T-ifa ffTi'rak* c ij v % 
iruwv4 0 upr iui iJJJULEI /\inL-d ^rilEDE LUlfi J y i flOl|["s} 


11:30 am 


Amve Jci "hi ITo/"Pr*tw\ri a 
■ x c i j > jtj l iij \. iif I [ 11 ^-y | j ft 


J 2:00 pm 


Leave for Pilane^bum- Part- rkr»»» t u™.- 


Sunday. Mav 26 




1:00 pm 


Leave Pilanesbure Part for Prrtnri* 


5:00 pm 


Hotel 


7:00 pm 


Dinner wiih Private Rectal* ni Atnhaccfwi^.-*^ 

mr*i.M a iivukc ocbiu] m /Ymoassatior s residence 


Mflnda v. May 21 




8:00 am 


Brcakfasi with i'i]>;mr»i* ■vr-intcf**' 

vt^uumt mxuj rjNUIiLC IVUmbLCT Minuet 


9:30 am 


Courtesy cail on President Mbeki 


10:30 am 


Call on Central Bank Governor Mhoweni 


12:00 pm 


Depart for Soweto 


1:30 pm 


Education site visit (Junqh in car) 


2:00 pm 


Meet with educators 



3:30 pm Depart for site visit to Ford auEo plant in Pretoria. 

4:30 Pm Vi ^ Ford J™***" H ^ ««W corpse HIV/AIDS^ 
6:00 pm Return to Hotel 

8 pm Dwn with SACOB, black chamber of cohere* 

Tuesday, May 3ft 

9:00 am Br^t with dome*ic/foreig n Wial comm^ty aUo'burg a 
Exchange; dLscass imcrcfinance, trackijig iemjfis£ 

IVMsm Prtss conference/tclevisioa interview 

3:00 pm Depart ^burg for Addis Ababa, Ethiopia fflight time 7 M hers) 
1 0;30 pm Arrive Addis Ababa, Ethiopia 

Wednesday, H|f fl y to 

*** am Breakfast with AFDB Evident Kabbaj and Chdrma* of Board of 
Governor Ethiopian Finance Minister Sufsan 

9:30 am Governor's Speech 

10:30-12:30 BiJaterais 

1:00 pro Lunch with Business Community 
3:00 pm Courtesy erf oa Prime Minister Meles 
4:00 pm Site visit 
6:O0 pm Depart Addis, 

Thursday. May ?rt 

7 am Ajt. Andrews AFB 
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MEMORANDUM FOR WILLIAM J. HAYNES, II 
GENERAL COUNSEL, DEPARTMENT OF DEFENSE 



Re: Potential Legal Constraints Applicable to Interrogations of 
Persons Captured by U.S. Armed Forces in Afghanistan 



You have asked a series of questions concerning legal constraints that may potentially apply 
to interrogation of persons captured in Afghanistan. Several of the issues you have raised relate to 
the applicability of the Supreme Court's decision in Miranda v. Arizona, 384 U.S. 436 (1966), to 
interrogations that maybe conducted for various purposes (and by various personnel) ranging from 
obtaining intelligence for military operations and force protect ion to investigating crimes with a view 
to bringing subsequent prosecutions. As explained below, the Self-incrimination Clause of the Fifth 
Amendment, as interpreted by the Supreme Court in Miranda, provides a trial right in a criminal 
prosecution before U.S. courts and governs the admissibility of statements made by the defendant 
in a custodial interrogation. The issue of the applicability of Miranda and restrictions it may place 
on conduct in interrogations, therefore, is best addressed in thecontext of the subsequent use that 
is made of statements obtained in custodial interrogation. 

As we explain below, the Self-incrimination Clause (and hence Miranda) does not apply in 
the context of a trial by military commission for violations of the laws of war. Accordingly, military 
commissions may admit statements made by a defendant in a custodial interrogation conducted 
without Miranda warnings. Therefore, to the extent that the only trial-related use of statements 
obtained in an interrogation will be before a military commission, there is no need to provide 
Miranda warnings: 

As we understand it, the inquiry cannot end there because decisions have not yet been made 
concerning whether individuals being interrogated will be prosecuted and if so in what forum 
charges will be brought. The possibility still exists that some detainees may be prosecuted on 
criminal charges in Article HI courts. Thus, you have asked how Article ID courts may treat 
statements obtained in various scenarios without Miranda warnings and whether Miranda warnings 
should be given as a prudential matter to preserve the possibility of using statements in a criminal 
trial. Although unwarned statements made in the course of custodial interrogation by law 
enforcement officers are generally presumed to be compelled under Miranda, thereby rendering them 
inadmissible in criminal prosecutions before domestic courts, Miranda does not provide an iron-clad 
rule governing the voluntariness of all custodial statements. Miranda was designed to provide a 
constitutional rule of conduct to regulate the practices of law enforcement, and where its deterrent 
rationale does not apply, the Supreme Court has* not extended it. Many of the interrogations in 
question here, which will be conducted for purposes of obtaining information for military operations 



and intelligence purposes, do not come within the rationale of Miranda. In addition, one of the 
specific exceptions to Miranda that the SupremeCourl has crafted should extend, by a close analogy, 
to some of the interrogations contemplated here. We divide our discussion to address four categories 
of statements the United States may wish to admit into evidence in a subsequent criminal 
prosecution: (1) statements arising out of interrogation conducted by military an*} intelligence 
personnel to develop military operations and intelligence information; (2) statemenis obtained for 
criminal law enforcement purposes, whether by FBI interrogators or military personnel; (3) 
statements obtained in the course of a war crimes investigation by members of the criminal 
investigative services of one of the U.S. Armed Forces; and (4) statements obtained where the 
objectives of the questioning may be mixed, and the interrogation thus may not fall squarely into 
only one of the first three categories. 

We conclude that the first category of statements is likely to be admissible in an Article lH 
trial even if the statements are obtained without Miranda warnings. Statements from the second 
category are likely to be inadmissible if they arise from unwarned interrogation. There is a 
substantial risk that courts will apply Miranda to the third category as well. Finally, in the fourth 
category - where the objectives of the questioning may be mixed - results may be highly fact- 
dependent, but we believe that the subjective motivations of interrogators in pursuing particular 
questions should not alter the conclusion that an interrogation conducted for obtaining military and 
intelligence information should not require Miranda warnings. 

We also explain that, even after statements are obtained in an unwarned custodial 
interrogation governed by Miranda, any subsequent, Mirandized confessions would be admissible 
in an Article ID court, at least so long as any prior, unwarned interrogation did not involve coercion, 
or where there was an adequate break in events between any coercion and the subsequent, properly 
Mirandized interrogation. 

Finally, in response to your other inquiries, we explain that the Sixth Amendment right to 
counsel does not apply prior to the initiation Of adversary judicial criminal proceedings, and thus is 
not likely to apply to persons seized in Afghanistan and held overseas. In addition, the Citizens 
Protection Act, 28 U.S.C. § 530B (Supp. IV 1998), commonly known as the McDade Act - which 
places restrictions on government attorneys' conduct with respect lo interrogations - does not apply 
to Defense Department lawyers. 

J. The Self-incrimination Clause Provides a Trial Right. 

As the Supreme Court has explained, the Self-incrimination Clause of the Fifth Amendment, 
on which the Miranda decision is premised, is a "trial right of criminal defendants." United Stales 
v. Verdugo- Vrquidez, 494 U.S. 259, 264 ( 1 990). The clause provides that "[n]o person . . . shall be 
compelled in any criminal case to be a witness against himself." U.S. Const, amend. V (emphasis 
added). 'The Amendment has its roots in the Framers' belief that a system of justice in which the 
focus is on the extraction of proof of guilt from the defendant himself is often an adjunct to tyranny 
and may lead to the conviction of innocent persons. Thus, a violation of the constitutional guarantee 



2 



* occurs when one is 'compelled" by governmental coercion to bear witness against oneself in the 
criminal process." Duckworth v. Eagan, 492 U.S. 195, 209 (1989) (O'Connor, J., concurring). 

The protection of the Self-incrimination Clause is not limited, however to statements 
compelled during the course of a court proceeding. Rather, it extends to pr?*or statements 
subsequently introduced into evidence at a court proceeding. Beginning with Bram v. United States, 
168 U.S. 532 (1897), the Supreme Court has held that the Clause bars the introduction in federal 
cases of involuntary confessions made during certain forms of custodial interrogation. See also 
Withrow v. Williams, 507 U.S. 680, 688 ( 1 993). In Miranda, the Court held that the privilege against 
self-incrimination prohibits the admission into evidence of statements given by a suspect to the 
police during custodial intenogation unless a prior warning has been given advising the defendant 
of his rights. See 384 U.S. 436 (1966); see also Illinois v. Perkins, 496 U.S. 292, 296 (1990); 
Duckworth, 492 U.S. at 201 (in Miranda, "the Court established certain procedural safeguards that 
require police to advise criminal suspects of their rights under the Film and Fourteenth Amendments 
before commencing custodial interrogation"). The Court in Miranda "presumed that interrogation 
in certain custodial circumstances is inherently coercive and . . . that statements made under those 
circumstances are inadmissible unless the suspect is specifically informed of his Miranda rights and 
freely decides to forego those rights." New York v. Quarles. 467 U.S. 649, 654 (1984) (footnote 
omitted). In the years since first announcing the Miranda presumption, the Supreme Court has 
"frequently reaffirmed the central principle established by that case: if the police take a suspect into 
custody and then ask him questions without informing him of the rights enumerated [in Miranda), 
his responses cannot be introduced into evidence to establish his guilt." Berkemer v. McCarthy, 468 
U.S. 420, 429 (1984). , K 

It bears repeating that the Miranda presumption is premised on the "trial right of criminal 
defendants" provided by the Self-incrimination Clause. Verdugo-Urquidez, 494 U.S. at 264 
(emphasis added). The "sole concern" of that Clause, the Supreme Court has explained, is 
"insur[ing] that the testimony cannot lead to the infliction of criminal penalties on the witness." 
Kastigar v. United States, 406 U.S. 441,453(1 972). Thus, "[ajlihoughconduct by law enforcement 
officials prior to trial may ultimately impair that right, a constitutional violation occurs only at trial" 
Verdugo-Urquidez, 494 U.S. at 264 (emphasis added). 1 Thus, neither the Self-incrimination Clause 
nor Miranda established a free-floating code of conduct regulating ihe manner in which agents of 
the federal government may conduct interrogations in any and all circumstances. In other words, 
neither the Self-incrimination Clause nor Miranda prohibits an unwarned custodial interrogation as 
a constitutional violation in itself. Accordingly, it confuses analysis somewhat to speak in terms of 
an FBI or military interrogator "violating" Miranda or the Fiflh Amendment simply by conducting 
an unwarned custodial interrogation. Whether or not Miranda applies to a given circumstance or 
requires warnings can only be assessed in view of the use the government makes of statements 



'See also DeshawnE by Charlotte E.v.Safir, 1 56 F.3d 340, 346 (2d Cir. 1998) ("Even ifit can be shown that 
a statement was obtained by coercion, there can be no Fiflh Amendment violation until that statement is introduced 
against the defendant in a criminal proceeding."); United States v. Tunis, 859 F.2d 953, 970 (D.C. Cir. 1 988) (Mikva, 
J., concurring specially) ("(TJbe focus of the fifth amendment protection continues to be the use of compelled, self- 
in(rirnin3tory evidence against the defendant at trial."). J 
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• obtained in the interrogation. If the government never uses the statement ,n a criminal prosecution 
where the Self-incrimination Clause applies, no question of a Miranda "violation can ever arise. 
See Queries 467 U.S. at 686 (Marshall, J., dissenting) ("[T]he police are free to interrogate : suspects 
without advising them of their constitutional rights. ... All the Fifth Amendment .forbids is the 
introduction of coerced statements at trial.")- '; 1 

In addition, in addressing the scope of proper application of the Miranda warnings, it is 
critical to bear in mind that the Supreme Court has made clear - both in Miranda and in subsequent 
decisions - that the purpose of the Miranda rule is to provide a rule of conduct for law enforcement 
officers to prevent practices that might lead to defendants making involuntary statements As the 
Court put it in Miranda, its goal was to set out "concrete constitutional guidelines for law 
enforcement agencies and courts to follow." 384 U.S. at 442. The Court has not treated Miranda 
as establishing an immutable rule that any statement made ,n any unwarned, custodial interrogate 
is necessarily involuntary under the Fifth Amendment and cannot be adrmtted at tnal. Rather, in 
circumstances where the purpose of regulating the conduct of law enforcement officers would not 
be served or is outweighed by other considerations, the Court has comnstently declined to require 
that the Miranda procedures be followed in order for a custodial statement to be deemed admissible. 
For example, in New York v. 'Queries, the Court held that when the police arrest a suspect under 
circumstances presenting an imminent danger to the public safety, they may, without '"forming him 
of his Miranda n^ts, ask questions necessary to elicit information that would neutralize the threat. 
The Court concluded that in such circumstances, the need to ensure public safety outweighed any 
benefit that might be gained from the ordinary rule of requ.nngMW* warnings. 467 U.S. bV 657 
Similarly in Herris v. New York. 401 U.S. 222 (1971), the Court sanctioned the use of statements 
obtained without Miranda warnings for purposes of impeaching a defendant "P?" r cross- 
examination. Again, the Court explained that the goal of shaping the conduct of law enforcement 
officers did not require extending Miranda to exclude the use of unwarned statements for purposes 
of cross examination: "Assuming that the exclusionary rule has a deterrent effect on present ed 
police conduct, sufficient deterrence flows when the evidence in question is made unavailable to the 
prosecution in its case in chief." Id. at 225. 

As explained in more detail below, moreover, the Court's 
circumstances where the purposes of Miranda's judicially crafted code of conduct wouldte^ 
have not been undermined by the recent pronouncement that Miranda -states a constitu lonaf 
requirement. See Dickerson v. United States, 530 U.S. 428 (2000). ^ D f^^iXc 
suggest that Miranda warnings are an absolute prerequisite for any custodial tatement to ^be 
voluntary under the Fifth Amendment and that any statement obtained without the warn ngs is 
necessarily inadmissible. Rather, P/c^on expressly endorsed past dec^ 

that made exceptions «o the 
"illustrate the principle . . . that no constitutional rule is immutable.' Id. at 441. 

II. Trials by Military Commissions. 

The Self-incrimination Clause does not apply to trials by military commissions for violations 
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of the laws of war. The Clause is limited by its terms to "any criminal case," U.S. Const., amend. 
V and the Supreme Court has long understood the rights guaranteed by the amendment to be limited 
to'the scope they had at common law in criminal prosecutions at the time of the founding ^e,< eg 

Amendment, declaring in what cases a grand jury should be necessary, . . . m effect ,• affirmed] the 
rule of the common law upon the same subject."). In Quirin, the Court concludedtlhat a inal by 
military commission for violations of the laws of war was not a criminal prosecution that required 
a grand jury indictment at common law and thus expressly held that the Fifth Amendment s 
requirement of indictment by grand jury does not apply to military commissions. See Qumn, 317 
U S at 40 See also Application ofYamashita, 327 U.S. 1 (1946). Under the same reasoning, the 
Self-incrimination Clause also does not constrain the evidence that military commissions may 
receive Trials by military commissions are not "criminal case[s)" within the terms of the 
Amendment Rather, they are entirely creatures of the President's authority as Commander in Chief 
under Article II and are part and parcel of the conduct of a military campaign. As a result, they are 
not constrained by the strictures placed on "criminal case[s)" by the Self-lncnmination Clause (or 
other provisions in the Bill of Rights). As the Quirin Court stated broadly (albeit mdtcta), "the Fifth 
and Sixth Amendments did not restrict whatever authority was conferred by the Constitution to try 
offensesagainstthelawofwarbymilitarycommission" 317U.S.at45. Cf.Millerv. ^States, 
78 U.S. (1 1 Wall.) 268, 305 (1870) ("the war powers of the government ... are not affected by the 
restrictions imposed by the fifth and sixth amendments"). 

Accordingly, incriminating statements may be admitted in proceedings before military 
commissions even if the interrogating officers do not abide by the requirements > of Miranda. Cf, 

purposes of application of the Fifih Amendment, "proceeding[s)" agamst subjects] of a fore.gn 
state at war with the United States'" and "operated pursuant to a temporary m.htary commission 
specially constituted under the authority of the Joint Chiefs of , f^fl^^^^ 
Article ID courts (quoting Johnson v. Eisentrager, 339 U.S. 763, 769 n.2 (1950))), d at 189 
^Miranda only prevents an unwarned or involuntary statement from being used as evidence in a 
domestic criminal trial"). 3 

Moreover, with respect to trials of foreign nationals conducted outside U.S. territory, our 
conclusion is additionally supported by the well-established fact that the Fifth Amendment does not 



» See Memorandum for Alberto R. Gonzales, Counsel .o the President, from Patrick F. PhiTbir, ^Deputy 
AssistantAnomeyCerKn,^ 
(Nov. 6, 200 J). 

> Cf oho Telford Taylor, Final Report to the Secretory of the Army on the Nuernberg War Crimes Trials 
UnderConLcouncilUvZw,*^ 

carTd out in a thor oughly bumane fashion, and no objectionable means were used .o ebc.t mforma tronf rom , those who 
wTc questioned - "f tjhey were not earned out in the manner of -pre-trial interrogans' as known to Amencan courts, 

he said 'might be used against him.'"). / 
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conf.rightsupon^^^ 

494 US. 31 269 ("we have ^'^J?^^^ v. Hrenn-oger, 339 U.S. 763, 783 
outside .he sovereign tern lory of the Urate Sla es ), ^endn,™, conftrs rights upon 

<.950)(nnding"noau*on,ywhate^ 

all persons, whatever then nationality, " nerev " y M 318 (1 9 36) ("Neither the Constitution 

rights under the Self-incrimination Clause. 

HI. Criminal Trials Before Article 111 Courts. 

• • ,• <~i*„«.nf the Fifth Amendment does not confer rights upon 
Although the Self-mcnmmat^ of extraterritoriality would be 

aliens outside the sovere.gn temto^ 
involved ifalienswerebrought^ 

Courthasexplained/ltjhepnvnegeagams ^^T^J.^^ 494 U.S. at 264. Any 

made by the accused were offered into evtdence. 

.„.,,„lv held that the Self-incrimination Clause applies in the 
TheSupremeCourthasr^vers^arelyhe'd ,h t ^ ^ ^ m ^ 

criminal trial of an alien whose only »™«<'° n ,„ lfc Uni , ed Slale s to stand trial. The 
country followed by h.s arrest ^ll^l^iZ one case tha, the Self-incrimination Clause 

oTo^^^ 

As ama,,erofori,na,in,erpr r ,io„o = ^ 
for concluding that the Self dncnm.na ,on .Clause does no P y ^ laking p|ace 

connections to this country consts. of the '^^ m ^ toslmittia] .n c a m sc^-.--^'- 
entirelyabroad) and involuntary Imnsportalton to ^ i „s, himself." U.S. Const. 

shall any person ... be compelled . ^ nm, "^^^T^y have intended to encompass 
amend. V. In extending this nghfto ^*?^£ZZ<*~ of the Constitution. Some 

~ ~ - i r . ti«Tis the United Steles has not contested the application 

< 1, appears that in other cases involving sirn.lar fact pattern ^ ^ Yunjs desp ;, c 

of the Fifth and Sixth Amendments. See, e.g.. Yums 859 K^o at y ^ ^ Constitution for interrogation that 
Sen starus, can Cairn Ore protec Hon of the t «fk — ^ ^ ^ p Supp ,063 (SJ> 

occurred outside the territory of the United Slates. 7- V oiso g dcfcndan , had 

^(denying**™ .osu^ 1506 , 1529 . 3 2 (S.D. Fla. .990) (rejecting 

validly waited Miranda rights); ^'^/^^^vlll of Panama violated Due Process Clause, because 



nor do genera pnnc pies ^beyond our terrilory." 494 U.S. a. ?75 (Kennedy, 

«Myn^^^^^ l\ e chss rf^.r ,„ whom -he Finh 
J., concurring). In describing »™ . ,. .. h asbee „ accorded a generous and ascending 
Araendmenlexlends.lbeConrlexplamedlhallbeaher, **<*™* ° E Arguably, 
scaleofnghrsasncincreaseshisidcn,^ 

■ d»^ ? *^^*«*J^* , fllt UniJs-ales .0 stand Irial has no. 

Sed^ 
Fiflh Amendment. 

vwnheless whatever the merits of such an interpretation as an original matter, we 
Nevertheless, whatever ine rn Self-incrimination Clause given the 

understand that your mqu.r^oncems^ on ba ^ 

current state of the Supreme Court s junspiu^nce^ App^oa^mg q ^ ^ ^ 

believe that the Supreme Court's analysis m prior d ^^ P °^° jen jn lhe United Stalcs evcn 
Incrimination Cause M*^™ ^ C ™«> *~ 

if the alien had no previous ^'«^S in ^ leni!ori ,,bo»nd»«orU*Unilrf 
generally reflect a view that any criminal J ^^x. Even in Eisentrager. for 

States is constrained by the requirements of the ^ , from lhe 

example, the Court's ^'^^^^^ f , , % -78; itt at 771 (H)n extending 
territorial jurisdiction of the United States. _ 3 IS Xq ^ |hal jt was 

- ^ powcr ,o *° 

(emphasis added). 

Moreim P ortantly,in Won g ^ ^^^^^^^Z 
concluded that the Fifth Amendment nghts o ^ ^ ^ 

aliens subject to criminal punishment ^'^^^^ tha , no "person" should be 
analysis of the Amendment focused on , Hs ^/f^^^rf application covering all 
subject to certain treatments and concluded that ''^V^^., ™ c Process and Equal 
persons. Thus, the Court first noted that the Fourteenth ^™*™**J2xccd to "anyperson" 
P-ectionC^ 

See id. The Court explained that [t]hese provisions f , of nalio na!ity." 

within the territorial jurisdiction, without regard to any d '^^ r j, m ust be 

M. II concluded that "[ajpplymg th.s reasoning » entitled to the protection 

concluded that all persons within lhe territory of the United sia 
guarantied by those amendments." Id. 

On Hs race, ,he analysis in ^^£2312 

sekes: itss SJ^ssu ^ ha d n^ * 



of aliens from" entering the country w,th Is ^«*f J • . , tQ eslabHsh thc gui „ of the 
at hard labor" which could be ^^^^^^ most restrictive view of the 
accused." Mat 237. Similarly, in °[ ^l^^^^appHcation even to citizens abroad - the 
extraterritorial application of the Consn «non denying pp sixlhAme ndments "apply 

Court hasstatedin^thattheco^ 

only to citizens anc p others ^Ihin the ^ ^ J - 453> 464 (1891) (ernpha sis added). 
offenses committed ^ ere 'J^ ^33' held that the FiAh Amendment's Due Process 

M fl ;/Wv.Z>/ fl z,426US.67,77(1976). 5 

- 1/ ^ ort r/r 0 ^e Z theCourtstatedthat^^addressed-Vesident a liens" 
Tobesure,mKer^o-t;r 9 ^thec ^ signjfjcant voIunlary 

and thus the decision cannot ava.l an ^^^^^^^^^yx^^ 
connectionwiththeUmtedSta.es. ^"f^"^^, pactions when they have come 
^^ g ], establish only « 

within the territory of the United States and ^de p ^ ^ distmguish 

Despitethatcharacterizationho^ 

benveen resident aliens and o her ahens and, ^ ^ ^ |ha| |fce s , f _ 

has desenbed the decision ,n broader liens5ntheUn Hed States. SeeZadvydas 

IncnminationClausewouW 

KAn*J21S.a.2491.250 » (^^^a^^,. noting that decisions hmiting 
the country). 

, '. if mnr mver on balance tends to suggest that the 
The analysis in y^^^^^V^Ur^ -voWcd the 
present Court wonld be inebned to reach the conducled by US .law enforcement 

application of the Fourth Amendment to S earehes :mi se z , ha , issue> we Court 

Cl^ire^^ 
^^^^^ 

constiru.ional pro.ec.ions .hot would nMacb upon ^ coun ^ CO nsis«s of his transrx>rta1.on here for 

2oT(1953). 1« might be argued thai an ahen whose only p«en « » ^ ^. ^ Givcn ^ analysis out hned 

i„ ,cx., we cannot predict that such an T*^^*^ F.2d 908, 9.4 (3d. Of. 1979). 
has lejectcd such an approach. See United States v. jr. 



descnbes 10 he people / A^ndmenls Kg.bt.ng procedure ,n cnm,„a| 

cases thus ™ " P fao w „ 265 (lbe Founh Amendment "*> con/™, m,A 

iheFiflhandbuw/mmam • . r jatively universal term of -person'"). Justice 

(noting .bat .he F.nh ^"dntent g*>^££ J^- a)s0 wr0(c ^ately and no.ed 

of an alien who has no previous connections with this country. 

Pn,llv il bears nolimTihal .he Conn has consistently described .he Self-incrimination Clause 
„,„dam ni " ha, is cri.ica. for pro.ec.ing .he in.egri.y of .he trial process. A. t.mes 

as a fundamental .nal ngn. in* s y ^ reliability ofconfesstons 



alien. 



Lower courts that have addressed the issue (albeit only in dicta 
concluded that the Self-incrimination Clause does apply to tnals of .bens, even ,f they have not 
established any connection with this country. 6 



guanmlecd by die Fifth Amendmcnl in cnnwul piocccdmes "Men wowo im.u 



The conclusion ..... .he Sclf-Wcrimination Clause wi . hkely apply . ny futur 

however, does no. in i.self answer ,he question how d* decs.on m JW* 
m,o2 evidence developed ftom cus.odial in.errogalion ,s not .nflex.bly presumed to be 
and thereby ^ ^ZZ^^^l 

^evidence in an ^^(O-^^-J^^^^ 

^aTlnSn^:; I the fourth ca,e g ory, resuhs wD> likely .um on .highly fact- 
dependent inquiry. 

A . Questioning by military and intelligence personnel for military operations and 
intelligence information. 

We conclude that statements obtained in the course of interrogation by military jukI 
we conciuuc mm jntpiUppnce and mi tary operations information 

intelligence personnel for purposes of 8=»"> Mi Z £ crirni „a. trial. Our 
need no. sa.isfy Miranda slandards >n or der .o be adrm, ,cd * eS , abl!sh es a 

conclusion is based on two separate, .■»«fl^^^S^ iM ^ !illvotal w y .«rfO« 
presump.ion that slalemen.s madedunng m ^^'Xlda and i.s progeny make clear .ha. 
inadmissible a, .rial under .he Self-mcnrnmahon CI « app / c J c . ^ particular, ,he 
■his presump.ion ofinvolun.anness ,s no. »^«* £^ c. of officials in law enforcement 
Court has lrea,ed Miranda as a role des.gned >°fW*° »* ™ n , equi , eroe nls based on .he need 
agenciesandhasrepeatedlyhmHed^ 

conduct has no applicahon whatsoever m .he context 10 ^ jasming lba , lhe 
ga.hering inlelligence and mililary operations ,nformat.on. 
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I. M.W«'s deterrence rationale does not apply. 

■ • a th#. Snnreme Court crafted .he requirements of Miranda as a means 
foHmplenrenling.tepro.ee »n^ compelling 
because the environment ,n a cws od a. pel M « og and , 0 compcl him l0 speak where 
pressureswhich work '""^^'^^f:^ confessions made during the course of such 
he would no. o.henv,se do so *^*V£ZL*1 *nd, unless certain warnings are given to 
custodial in.errogat.on are P'«™P" V ^ ""° "" be 7 xcM ' ed at lH al under the Self-lncrimina.ion 
defuse the coerciveness ofthe us . m (20 O0). If Miranda stated an 

Clause. fe g ener^Z).c^cn K *^ 

■m^l^r^T"^^^ ofa bat.lefield de.ainee undertaken to ob.ain 
in any cus,odial ,„.erroga„on- even ™ »™°l>™ wou)d have , 0 be given for any statements 
information for rn.ll.ary ^'^-^^Sdyof .he armed forces after capture on the 
,„ be admissible a. a la.er .nal. In.errogat "^.^erdve a scenario as nueslioning in cus.ody 
ba„.efie.d migh, be -^^L,. rule concerning the voluntariness of 
a. a pohee s.al,on. And if Mmnda V ov.o ^ sla , emen , s oblamed ,„ a 



il<jitim.i»'-» <»■ ~— 

military interrogation could not be used 
not been given. 



i. ~^,rr taVen such an approach to Miranda. To the 
Be Supreme Court however ha J^2™, fted S A/ira«f- and the warnings 
contrary, the Court has ™^J£ Ses for the conddc. of law enforcement officers 
outlined there were intended to es.abl sh g"^' 1 "" of , he guide lines was to ensure the 

pursuing criminal investigates. Although ^^^^^^estandards of conduct were 

notin.endedtosetdownanmnex,bleruleforev a l U ^ ^ univer sally applicable (and 

The focus of Mirand « : ,n ^^J^™ lhe vohjn tariness of statements made in any 
constitutionally mandated) standard for ^jes of conduct specifically for the guidance 
custodial situation. Rather, it ,s "concrete constitutional guidelines for law 

ofUS.law enforcement officials-o^ ? See aho Dicker5 on, 530 

enforcement agencies and courts to ^J^ ^t) ^, the Supreme Court has repeatedly 
US. at 434-35 (quoting same ' a "g ua S< fr °^ reg ulate the conduct of custodial 

emphasized that the requirements ^^^SSig^ioS ^Miranda Court focused 
interrogations arising out of cnrmnal law ™ , hc Cour1 has emphasized that 

its concern on "police" interrogate £ J^^* effec| on proscnbed police conduct." Horns 
the rationale behind Miranda is providing a de « erTe " 1 * OQ (1 995), the Court described 

401 U.S. at 225. Similarly, in W^^ w dement officers" Id. at 107. Seealso 

to follow, if seems clear that what is meant is gu.delir.es lor couns 
by law enforcement through exclusion of cadence. / 
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the warnings which il required police lo give to suspects in custody would reduce the likelihood that 
the suspects would fall victim to constitutionally impermissible practices of police interrogation 
») Rhode Island v. Innis, 446 U.S. 291, 301 (1980) ("theMWa safeguards were designed to 
vest a suspect in custody with an added measure of protection against coercive police practices >); 
FarevMichaelC 4 42US.707,718(1979)( , ^Wfl'shoId.nghasthev,rtueofmfomxingpoIice 
and prosecutors with specificity as to what they may do in conducting custo 

When the Court has applied Miranda to interrogation by government officials other than law 
enforcement agents, it has done so based upon some finding of a ^J^^^^^ 
in question and criminal law enforcement. See, e.g.. Maths v. United States, 391 U.S. 1,4(1968) 
applying Ji/irWa to interview conducted by Internal Revenue Serv.ce agents with person ,n state 
custodylargelyuponbasisthat".ax investigations frequently lead to cnminal prosecutions ^^e/Ze 
v Smith 451 U S^54,466-69(1981)<app&i^ 

(applying Miranda to LNS questioning of criminal suspect); United States v. Gupta, 1 83 F.3d 615, 
617 18 (7th Cir 1999) ("Miranda . . is a mismatch for the imm.grat.on process, at least at the 
outset. . . Much more difficult is the question when . . ^he criminal investiga hor, «"* 
advanced [to trigger MirandaY^ see also 2 Wayne R. LaFave et al., Cnm.nal Procedure § 6 J 0(c), 
,62T(2dd.l999)ClT]hecourtshavegenerany 
with enforcement of .he criminal law are under no obligate to comply with Miranda. ")• 

Where the rationale of shaping the conduct of law enforcement officers does not apply or is 
outweighed by other considerations, the Court has cons.s.ently concluded that Miranda s 
reoui ments do not apply and that statements obtained during custodial mterrogation w.thout 
requ.remenis ao no. PPJ : ntroduced into evidence consistent with the Fifih Amendment's 

situations in which the case will be applied. 

Similarly drawingontheSupremeCourt'sanalysisinM^nAanditsprogenyJowerconm 
have iden"ned ote situations where Miranda "s goa! of shaping police conduct has no apphca. on 



rcpcaedryadrni^— ^ 

provided an iromu.able n,.e , ^^^Z^^^Mu^^Sf- 
neccssuilymvo Wq> such . ^ X ft^ «« oMaioed by foreign police or anyone else. 
W** Cl3USe ' Sf^tiw, because ,he rationale behind Miranda - 
Such soteroents are admitted >n to ev, dence n Qf ^ ^ subjec( 

•i^P^^T^.^SSSS .here is.h« no basis for auemp.ing.o force 

^^^^ 

one court of appeals has explained, 

foreign sovereigns, so he policy ^.emng s ^ ^ Here jhc 

i;;tr^ 

have scrutinized. The evidence was therefore adm.sstble. 
KiUoy , United States, 481 F.2d 655 (5th Cir. 1973) (citations omitted)." 

" " » / w 434 F 2d 585 587 n. 1 (2nd Cir. 1970) ("The Miranda rule has no 

'See. eg.. United States v 'age lberg£ ofr ^.rf * Canadian norconc and 
application . . - where the ones, and 

igrauon offenses under .heir »^»pn«. TJ«* "»- h ° or ^ shocking conduc , The presence of 

of the laws of Canada. There is no claur, of ^^STcv^dence legally obtained on the ground that mtM rf 
an Amencan off.cer should not destroy the " from ouxs."); l/n,7«f v. Oav^, 443 F.2d 

in.erroga.ionofanothercountry.at ^^^^T^oiression sarisf.es legal standards, the fact d». the 
904, 905 (9th Cir. 197.) ("so long as the ^ s ^^ by few police will not, by itself, render hrsconfess-on 
defendant wasnot 9^^^^i7d^mSck. S ("statements obtained by fore.gn officers 
ioadmissrble"); United States v. Heller, ^J^^^,^ despite a failure to give Miranda ™»RS 
conducting interrogations » the* own nahons have : bee h ^ Ajaem 

to the accused," a. leas, where the conduct does ^J^J^^ forcjgD agcn , s were not "acting as agents for the* 
did not "participate!] in the foreign search fo52, 1056 (9th Cir. 1985) ("the exclusionary nrle ,s 

A.nen-caS counterparts"); United State, *<£g™-™£^^in their own country"); ^J'^ 
DOt applicable to ^JgTJ^ ^C— ,s given to police officers of a fore.gn country are not 

^w S ofuw.tco»,uyn»,p.«aibef«ili«»"Pe°P'«-T- 
^c-.fapp^^ 
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Dickerson, Miranda mus. be under Mood " " °" „ 7l h e Fillh Amendn)tnl>. Cf. id. at 

defining wbeihe, statements are come, f . ^a.ion oflhe Concision). 
455-56 <ScnHa,J>ssen,mg) (suggesting 

Tto, gloss on Dickerson m,gh, be used to east doubt on he excep ^ ^ 

based on .he Iheory .ha, .he exceptions are ooled in . ™ s '^ " le> l)l<: Court based its 
prophylactic rule lha, is ^^T^^J^^ warnings therefore arc "no, 
analysis in par, on .he r^^^^'^r^^umm.lbU^riat 
.hemselves nghts protected by he Cons., lotion out I j n Court has 

requirements delennined by .he Court that COU ' d . n ^ beh fnd M and 

did person Court ,ha, *// unwaged custodial 

later cases .o make A*. W« an .nflecib e const iw »on ^^nt. Instead, the Court 

statements are nccessanly "compelled "^W^^™*^ as "constitutional 

treated Miranda, as the language ^^'77'™^ 

guidelines for law enforcement agencies ^^l^^^ modify them, but in the 
denned by .he Court as cons.ttunonal requirements C ™&™^™ „, Wfl based on .he same 

• „^ nhhv Wallace 248 RE.2d 246, 248 (Mass. 1969). 

wc feline ,0 so extend the scope of fl». dccisKj. J^^^^^,* ^uc^ts were pnnwily 
to a /w United Slates v. W,/VA, 455 F 2d 2 II, 212 (?dCn . I9/^t 1 l J ^negation techniques and as the 

designed .0 prevent United Stoles pobce officers from r bong ^ ^ wamings sho uld not serve 

rcq u^n,s have little, if any, deterrent e^ 

„ The,** - ^^^% r ^'^^^^ StatesTw enforcement personnel from .along 

^st^^ 

is a >o P bylact,c" rule. One court, for example, explained « at becaus M« E ^ ..^^ 

^Lfci/n*, designed .0 dete, 

, h3 ve been he.d) inapplicable toMexKanpohceurt^ 

, Two years after AW„ - decided, Congress ^^Z^^ 
( , 994) By purporting to eliminate the warnings requnements ^'^^^ u s . at 43 6. Dirfar*N. held that 

Confess could not ovemde Miranda. See id. at Ail ( we no. 
Cou^ may not be in effect overruled by an Act of CongressU")- 



contexts). In keeping with that understanding, the Court never cast doubt on the various limitations 
and exceptions to Miranda already embedded in the Court's jurisprudence. To the contrary, 
Dickerson explicitly embraced the Court's existing decisions. Addressing the decisions in Queries 
and Harris specifically, the Court stated that they "illustrate the principle - not that Miranda is not 
a constitutional rule - but that no constitutional rule is immutable." 530 U.S. at 441. The Court 
concluded that "the sort of modifications represented by these cases are as much a normal part of 
constitutional law as the original decision," id. (emphasis added), and held that Miranda "and its 
progeny in this Court" continue to "govern the admissibility of statements made during custodial 
interrogation in both state and federal courts" id. at 432 (emphasis added). Thus, as one court of 
appeals has observed, "the Dickerson majority expressly incorporated existing decisions, like 
Quarles, into the 'constitutional' right to a Miranda warning it elucidated in Dickerson." United 
States v. Talley, 275 F.3d 560, 564-65 (6th Cir. 200 1 ). 

There is certainly nothing in Dickerson that expands Miranda to require warnings in all forms 
of custodial interrogation. In fact, the Dickerson Court repeatedly recognized that the core function 
of Miranda was to address "the advent of modem custodial police interrogation," which "brought 
with it an increased concern about confessions obtained by coercion." 530 U.S. at 434-35 (emphasis 
added). See also id. at 443 ("Miranda has become embedded in routine police practice") (emphasis 
added); id. (discussing the "impact of the Miranda rule on legitimate law enforcement") (emphasis 
added).' Nowhere in the opinion did the Court indicate any inclination to depart from past practice 
and unhinge the scope of Miranda from the rationale of regulating U.S. law enforcement officers that 
has guided the Court in the past. 

The same logic that has underpinned the exceptions to Miranda outlined above demonstrates 
that Miranda warnings have no application in intenogations conducted by military and intelligence 
officers for purposes of gathering intelligence and military operations information from a battlefield 
detainee. Nothing in the Court's explanation of Miranda and its progeny applies to, or even 
addresses, the intenogation of enemy prisoners in a military theater of operations for the purpose of 
obtaining military and intelligence information. Applying Miranda 's requirements in this context 
would do nothing to advance the goal that the Supreme Court has repeatedly treated as a guiding 
factor in determining the scope of Miranda - namely, regulating the conduct of law enforcement 
officials in criminal investigations. Indeed, where an intenogation is conducted for obtaining 
military operations and intelligence information, Miranda's concerns for regulating questioning in 
the law enforcement context are inelevant. The goal in such a scenario is not to carefully balance 
the rights of a criminal defendant under our constitutional system against the needs of law 
enforcement, but rather to ensure that our troops and intelligence officers can extract as much useful 
information as possible for protecting our troops and securing our military objectives. The Court's 
stated concerns for providing "constitutional guidelines for law enforcement agencies and courts," 
in other words, are a mismatch for this context. Miranda, 384 U.S. at 442. 

The conclusion that the purposes of Miranda would not be served by applying the decision 
to interrogations conducted for military operations and intelligence information is bolstered by the 
fact that restrictions imposed by the Fourth, Fifth, and Sixth Amendments generally do not apply to 

// 
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the Ddions of our armed forces in an armed conflict. This Office recently opined that the Fourth 
Amendment does not apply to United States military actions, both within the United States and 
abroad, taken to combat terrorists in the wake of the September 1 1 attacks. See Memorandum for 
Alberto R. Gonzales, Counsel to the President & William J. Haynes, D, General Counsel, 
Department of Defense, from John C. Yoo, Deputy Assistant Attorney Genera! Robert J. 
Delahunty, Special Counsel, Office of Legal Counsel, Re: Authority for Use of Military Force To 
Combat Terrorist Activities Within the United States at 22-34 (Oct. 23, 2001). As we explained, in 
reversing a lower court decision to apply the Fourth Amendment extraterritorially to non-U.S. 
citizens, the Supreme Court pointed out the untenable consequences of applying the Fourth 
Amendment to United States military operations abroad. See Verdugo-Urquidez, 494 U.S. at 273- 
74. Such a rule would result in applying the Fourth Amendment "also to other foreign policy 
operations which might result in 'searches or seizures'" - a result that "would have significant and 
deleterious consequences for the United Slates in conducting activities beyond its boundaries." Id. 
at 273. The Court explained: 

The United Slates frequently employs Armed Forces outside this country-over 200 
times in our history-for the protection of American citizens or national security. . . 
. Application of the Fourth Amendment to those circumstances could significantly 
disrupt the ability of the political branches to respond to foreign situations involving 
our national interest . . . [and] plunge [the political branches] into a sea of uncertainty 
as to what might be reasonable in the way of searches and seizures conducted abroad. 

Id. at 273-74 (citations omitted). The Court further noled that in 1798 during the Quasi War with 
France Congress authorized President Adams to order the seizure of French vessels on the high seas, 
and "it was never suggested that the Fourth Amendment restrained the authority of Congress Or of 
United States agents to conduct operations such as this." Id. at 268. Thus, wrthm the first decade 
after the Constitution's ratification, the Fourth Amendment was understood not to restrict military 
operations against the Nation's enemies. 

Likewise, the Just Compensation Clause of the Fifth Amendment does not attach to actions 
taken as a matter of military necessity by United States Armed Forces in the field, even when those 
actions entail the destruction of property owned by United States citizens (and, indeed, even when 
the destruction occurs within the territory of the United Stales). The general rule is that the 
government cannot be charged for injuries to, or destruction of, private property caused by military 
operations of armies in the field." United States v. Pacific R.R.. 120 U.S. 227, 239 (1887). 

We believe that, as in the above cases, "significant and deleterious consequences,"- 
Verdugo-Urquidez, 494 U.S. at 273, would result from applying Miranda to Ihe interrogation of a 
prisoner who was apparently a member of a transnational terrorist group, who was captured while 
engaged in military operations against the United States and its allies, and who was being questioned 
for the purpose of gathering intelligence of military value to the United States in the conflict. 
Interrogation of enemy prisoners is a practical necessity for waging war effectively Pnsoners are 
always interrogated for information concerning their unit, enemy troop positions and strength, and 
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other information that may be relevant to military operations in the area, to force protection, and 
(particularly in this conflict) to broader national security and intelligence objectives. Such 
interrogation serves the specifically military and intelligence objectives of the arme,d forces in the 
field of combat and the interests of national security. It is not, and is not intended to be, a part of the 
Jaw enforcement apparatus of the United States. Subjecting the conduct of all such interrogations 
to the standards outlined in Miranda based on the possibility that some statements from an 
interrogation might later be used in a criminal trial would make no sense. 

To be sure, there is a distinction between applying the Fourth Amendment and other 
constitutional constraints to the condutt of military operations and "applying" Miranda to military 
interrogations. The Fourth Amendment, if applicable, would impose mandatory requirements on the 
conduct of the armed forces in the field.' It would directly regulate the ways in which operations 
could be conducted and failures to comply would, in themselves, be violations of the Constitution. 
If Miranda applied, however, an unwarned custodial interrogation would not in itself, constitute any 
constitutional violation. 13 Thus, in one sense, "applying" Miranda would not prohibit the 
government from conducting interrogations as it chooses; rather, it would simply put the government 
to the choice of following Miranda or forgoing the use of any statements in later criminal trials. 

But that distinction does not make a difference for the analysis here. The entire purpose 
behind Miranda as a constitutional rule is to put constraints on conduct. Where the rationale for 
developing those constraints does not apply, the correct result under Miranda and its progeny is that 
Miranda itself does not apply. And for many of the same reasons that it makes no sense to have the 
Fourth Amendment constrain the conduct of military operations; it also makes no sense to have the 
constitutionally based niles for interrogations in Miranda apply. 

2. Statements obtained during interrogations undertaken to obtain military 
or intelligence information should be admissible under the public safety 
exception to Miranda. 

Even if the broader rationale for rejecting the application of Miranda outlined above were 
not accepted we believe that statements obtained in the course of intenogation for purposes of 
gathering intelligence and military operations information would be admissible at tnal in an Article 
m court under an exception to Miranda closely analogous to, and based upon the same rationale ss, 
the '"public safety' exception" announced by the Supreme Court in New York v. Quarles, 467 U.S. 
649(1984). 

In Quarles, the police had chased a rape suspect - who was reportedly armed - into a 



» See e g., Calif. Attorneys for Criminal Justice v. Butts, 195 F.3d 1039, 1046-47 (9th Or. 2000) ("a bare 
violation of Miranda is no, enough ,o sustain a claim under § 1983," »^£"% f »^ 

be viewed as an aggravation of other coercive tactics"); Cooper v. Dupn.k, 963 F.2d 1220, 1243-44 (9th Or. 1992) 
h Iding - - Xs not create a Fifth Amendment cause of action under § 1983 for conduct that rrnrre 1> - violates 
Miranda safeguards without also Despassing on the actual Constitutional nght agauis, self-mcnm.nanon that those 



safeguards are designed to protect. "). 



17 



supermarket where they arrested him, frisked him, and discovered an empty shoulder holsler. A 
police officer asked the suspect, "Where is the gun?" Id. al 674. The suspect, gestunng toward a 
stack of soap cartons, replied, "The gun is over there." Id. The Court held that "on these facts there 
is a 'public safety' exception to the requirement that Miranda warnings be given before'a suspect's 
answers may be admitted into evidence, and that the availability of that except,on does not depend 
upon the motivation of the individual officers involved." Id. at 655-56. The Court explained that 
in such a situation, the "need for answers to questions in a situation posing a threat to the public 
safety outweighs the need" for the "(procedural safeguards" imposed by Miranda. Id. at 657. As 
the Court made clear in Quarles, the exception applies to "questions necessary to secure [police 
officers') own safety or the safety of the public." Jd. at 659. See. e.g., United States v. DeSantis,S10 
F 2d 536 539 (9th Cir 1 989) ("The 'public safety' exception . . . was intended to protect the police, 
as well as the public, from danger."); United States v. Mobley, 40 F.3d 688, 693 (4th Cir. 1994) 
(Quarles applies to "such circumstances posing an objective danger to the public or police "); United 
States v KholiI,2\4 F.3d 1 1 1, 121 (2d Cir. 2000) {Quarles applies to statements about construction 
and stability of bombs seized during raid on defendant's apartment the night before). 

We conclude that, where the interrogation of an enemy combatant captured in an area of 
military operations is at issue, the same reasoning applied in Queries should apply to provide an 
exception from Miranda for questioning directed at eliciting information relevant to military 
operations and intelligence. If the police are permitted to bypass Miranda warnings in order to 
"secure their own safety or the safety of .he public," 467 U.S. at 659, surely the exigencies of combat 
Justify a similar exception for the interrogations contemplated here. As we understand it, 
interrogation of prisoners seized in battle is undertaken matter of course to determine 
information such as what units of the enemy forces are operating in the area, their position, strength 
suddIy status etc., as well as information of broader use for intelligence concerning enemy plans and 
capabilities for launching stnkes against U.S. positions. In the context of an armed conflict it seems 
readily apparent that u//such information relates directly to the safety and protection of American 
troops who are constantly exposed to the dangers of combat. In addition, m this ; conflict, given the 
demonstrated ability of the enemy to attack military and civilian targets around the globe, including 
within the United States (and given the repeated vows to conhnuc such attacks), mterroga ions for 
in elligence and national security purposes may additionally develop information cntica for 
thwarting further imminent loss of American lives far from the immediate scene of battle in 
Afghanistan. Thus, as in Quarles, the lives and safety of both the questioners and others will be 
directly at stake. 

B. Interrogations for criminal law enforcement purposes. 

Bvcontrast, we believe that statements obtained through interrogations conducted abroad for 
criminal law enforcement purposes - whether by FBI intenogators or military personnel - are 



unlikely to be admitted in nn Article ID criminal trial if Miranda requirements are not met." 

As outlined above, we believe that the Supreme Court would almost certainly conclude that 
the Self-incrimination Clause applies to trials in Article 111 courts of aliens, even where an ahen s 

do s not automatically dictate that law enforcement officers mterrogatmg ahens abroad to prepare 
for such prosecutions must be bound by the Miranda regime. There axe sound arguments that the 
Miranda Z em of warnings, while a useful system for controlling the conduct of law enforcement 

o^^ 

law enforcement officers must face while operating abroad. As ^""^^teJJ 
example when a suspect is in the custody of a fore.gn pohce force, some of the Miranda rights that 

„l,y described to a suspect may not actually be available because the, .confl ct the law 
and procedures of the nation that has custody of the suspect. See, e.g., Bin Laden 132 F. Supp 2d 

U88 ("foreign law may . . . ban all manner of defense counsel from even entenng the foreign 
s ationhouse £d such law necessarily trumps American procedure"); Vmted States^ v. Dopf, 434 
F 2d mi 207 5th Cir. 1970) (MJranda satisfied where FBI agent told defendants held by Mexican 
ofncial that because he had no jurisdiction in Mexico, "he could not furnish them with a lawyer 
in N e> c but [that he could] contact the American Consul on their behalf). Even where, as here, 

he Z^s a h Id by the ini.ed States government abroad, other factors may make the burdens 
Vulwdgh /ny benefits .hat Miranda may provide in deterring misconduct m run-of- he- 
1m Prosecutions, ^particular, it seems likely that when a battlefield detamee ,s being interxoga ed 
for mK^nldligence information- a process that may extend over many ^^or weeks , h 
pro" ionofMr.,^^ 

durine the same time period for purposes of building a cnmmal case will make the detamee Jess 

be gained from applying Miranda as a device for regulatmg pohce conduct. 

1, is difficult to predict with any accuracy how the Court would receive such arguments 

L sLl be admissive a, Oia, i„ * ^J^£ < ^* C £1^S 
rim ( 1 Oih Cir 1 975)" United Stales v. Heller, 625 F.2d 594, pin ^ir. i you;. j, 
IL £ S. Diane. ofNew York eone.uded ,ha, in p,oseeu„ons s.emm.ng from 

on the subjective motivations of the mlenogjrtorc Rather, ii : hou designed to build a case for a criminal 



19 



• the al Qaeda bombings of U.S. embassies in Africa, "Miranda must apply lo any portion or an 
overseas interrogation that is, in fact or form, conducted by U.S. law enforcement." Bin Laden, 1 32 
F Supp 2d at 187 (emphasis added). The court justified its holding by reiving in large part on cases 
holding that "the lack of Miranda warnings will still lead to suppression if U.S. law enforcement 
themselves actively participated in the questioning, or if US. personnel, despite asking no questions 
directly used the foreign officials as their inlerrogational agents in order to circumvent the 
requirements of Miranda." Id. (citations omitted). The same principle could be applied to any 
interrogation conducted by U.S. personnel for law enforcement purposes - even if conducted by the 
military Thus we believe that there is a substantial risk that an Article III court would regard any 
attempt by military officers to engage in unwarned interrogation for the sole purpose of either 
developing criminal charges or facilitating a criminal prosecution as an attempt to "circumvent the 
requirements of Miranda." Id. 

That said it may not be necessary under these circumstances to apply the full panoply of 
warnings and rights that would ordinarily be required under Miranda. Under normal conditions, 
Miranda requires that a suspect be warned not only that he has a right to remain silent and that his 
statements will be used againsfhim, but also that he has a right to have counsel present and to have 
counsel appointed if necessary. By contrast, courts have found that, at least where an individual ,s 
in the custody of officials of another country, whose practices may hm.t access to counsel, there may 
be practical limitations on the right to counsel. In other words, the nght to counsel as ,t would be 
applied in the United States applies only "if the particular overseas context actually presents no 
obvious hurdle to the implementation of an accused's right to the assistance and presence of 
counsel." Bin Laden, 132 F. Supp. 2d at 188. Even then, only "due care ,s required to avoid 
"foreclosing} an opportunity" to be represented by counsel "thai ,n fact exists - that ,s to say, only 
the opportuSy «o obtain counsel subject to the limits of applicable foreign law. ^ See also 
Cranford 5 1 2 F.2d at 863 (FBI agents satisfied Miranda by advising suspect hek 1 abroad that he had 
rigTto Tonsult U.S. consul in Mexico rather than lawyer); Dopf, 434 F.2d at 206-7 (same)." 

» In Bin Laden which involved suspects in the custody of foreign officials, the court suggested that the 
following col consHrutiona^bc given to aliens interrogated by U.S. law enforcement offices: 

Under U S law you have the right to talk lo a lawyer to get advice before we ask you any questions 
and Jou c!n haJa lawyer with^u during questioning. Were wen, the Unrted ^ 
afford a lawyer, one would be appointed for you, if you wished, before any quesnomng. 

Because you are not in our custody and weaienol in the United Slates, weeanno, ensure that you will- 
£HSS ac-s to a lawyer, or have one appointed for you, before or dunng any quest.onurg. 

However if you wan, a lawyer, we will ask the foreign authorities to permit access to »^j£> 
ppoL, one for you. If theXeign authorities agree, then you can talk to that lawyer to ge, advrcc 
^ we ask you any questions and you can have that lawyer with you dunng qucstrontng. 

]f vou want a lawyer, but the foreign authorities do not permit access at ibis time to a lawyer or will 
iZZ w^to W — you stil. have the right no, to speak to us at any tune wrthout a 
lawyer present. , 
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II is no. clear whether analogous considerations would apply when the rndrvjduul .s m the 
custody o U S Amred Forces overseas. There may be strong arguments that proving a de.a.nee 
custody of U.^ ^Tn ^ a ^ a|lcnlatlve y.,^ for 

S^^t^nS. facility) and would unduly interfere with the m li.ary's own 
reasons ofse '""^ 0 ' " . . for mnil:iry and intelligence information. We could pursue 

this context if you so request. 

C. Interrogations by investigative services of one of tbe U.S. Armed Forces 
investigating war crimes. 

We understand .hat members of the criminal investigative services of the i " di ^ dua,b ^"f« 
of the US Armed Forces may wish to interrogate persons ,n order to investigate the possible 
ol the Uj>. ahtjc rnr ' bseouent prosecution before military commissjons. As noted in Part 

D of this memorana however, that even iflhe armed forces begm mterrogaling an 

mthtarycommtssron. Weund rShndJ °J ' , hepos£ ibili,y remains thai the individual will 

* " b - a - y — s,a,cmen,s 

obtained by the military investigators. 

Rased on the analysis above, we believe that war crimes investigations by military personnel 
• fn ° nossMe trial by military commission are not the kind of law enforcement 
preparing for a possible trial, i oy mu ry Although such investigations are, in some 

investigations that M.randa was intended Kr re^la e. g. Presid ent's wartime power 

sense, "criminal" in nature, their pnrna^ 

as Commander m Chief "to seize and subject «o ■ ^'P^ y3 ^ ^ Ws authority 

attempt to thwart or impede our military effort, have vio a.eo uic , (< 

lITnalion's chief law enforcement office, ^'^^ ' ^ „ed vi o. t ons of L 
Afler all, "[Ohe trial and punishment of enemy comba ants who have such 



132F.Supp.2dat 188n.l6. 

This dunned™ is no. a novel one. We recend, ^ * ^SS^'J^ *2 
coronal or s.annory aulh.n„ I. do so oes no ^ fM Albcno R . Go^aks, Counsel .o *e 
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Nevertheless, we caution that no courts have addressed this issue, the matter is not at all free 
from doubt, and there is a very substantial risk that a eourt would reach the opposite conclusion and 
decide tha Miranda's requirements do properly apply. A court could conclude that, while 
interrogations of battlefield detainees for intelligence and information related to operations are one 
matter (and outside the ambit of Miranda), a different matter is presented when inert .s a switch to 
rnyfonUcriminal investigation^ 

is developing a case for a military commission trial. Tnere is always the poss.b.l.ty that the 
nvestigaL will lead to trial in an Article III court. Indeed, it m.ght be argued that th.sposs.b^ty 
s enhanced here because the only person charged so far in relation to .he attacks of Sep ember 11 
has been charged in federal court (even though the attacks appear to mvolve severa violat, on .of the 
laws of war) and, in any event, some war crimes can also be prosecuted as violations of federal 
criminal law,5ee 18 US.C. § 2441 (Supp. ID 1997). 

Further support for applying MW* to custodial ^ 
might be drawn from Supreme eourt decisions involving interrogate by government ^.Is otto 
man police officers. In Matins v. United States, 391 U.S. 1 (1968), the Court extended the 
W^ Sm"**. warnings to an interview conducted by an IRS agent with a person m 
custody on the ground that, even .hough the IRS had not yet begun any cnmmal mvest.gat.on, tax 
nvsfgatm^ 

even e agent was compelled to admit, there was always the possibility during his investigate hat 
™k w;uld end up P in a criminal prosecution."); cf. id. a, 7 (White, J dissent mg) jesting, 
that the majority's statement may be "a hint that any in-custodyouestionmg by an employee of the 
Govern^en^rnust be preceded by warnings if it is within the '^ e "* e ^ y ^° 3 ^ ^11)^^54 {I9ti) 
which 'frequently lead' to criminal inquiries" . Stmilarly, m Estelle v. Smith, 45 1 U.S. «4 I 

heC^ 



attorney in such circumstances to prove the State's case ogams, .be accused ."). 
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during custodial in.crroga.ion by war crimes investors unless rt>e Miranda requirements are 
saTsffed, on .be grounds I ha, such interrogation bears a similarly Cose nexus to law enforcement. 

While we do no. believe that ibis analysis would be correct, i. undeniably 
substantial risk Accordingly, if a decision has no. ye. been made concemmg where an tndivdual 
: 1 be ^ secu,ed and if Ms deemed essen.ia. ,o ensure .ha, any s.a.emen.s ; ob.ame d by m, najy 
inves.iga.ors may be used in a subsequen, ,rial in an Arttcle Ul court, we beheve ,ha. ,. wou.d b« 
prudent to provide Miranda warnings. 

D. Interrogations with Mixed or Dual Purposes. 

In somecasestheremaybeclaimsthatagivenintenogation does not fall neatly into only one 
of the categories outlined above, or claims that the lines between ca.egones have been b urred 
becausethereweredifferent motives behind the questioning. It.spos^ble Jor example, that mrhtary 
"Xs^Ln\y seeking information re.evan, .o operations and m.elhgence may have some 
n eresf n ^determining whether a detainee was engaged in conduct chargeable as a enme or a war 
rime A eMa ne below, for the most part we believe .ha. the subjects mol.ves of the 
inTrrogator should not a.ter a^a.ys.s, which should be guided instead by a, object.ve assessment of 
the nature of the questioning. 

First and most importantly, under the reasoning ou.Jined above, we have concluded that 

wmmsm 

"hat Miranda warnings should have been supplied m such an m.errogat.on. 

Second we explained above that an extension of the public-safety exception should apply 

The Court made clear that the "avatbbthty of [the ^ fl£w n T]he 

,he motivation of the individual officers involved. 467 U.S. at t»0. 

i, on themselves .o develop a crimina. invest.ganon m order ^ £ ce ^ 
interrogations or were merely ac.ing as Ore pox.es ^^S? whtls8WI |d likely depend 
example, FBI agents. Determining where the lmc would be/lrawn f equumg AUro 
on a highly fact-intensive inquiry into the particular circumstances. 



application of the exception which we recognize today should not be made to depend on post hoc 
findings at a suppression hearing concerning the subjective motivation of the arrestmg officer."). 
"Whatever the motivation" of those conducting the questioning, the Court concluded that the 
exception should apply if there were an objective basis for concluding that the questions were 
"reasonably prompted by a concern for the public safety." Id. In other words, Where there is 
objectively "a situation posing a threat to the public safety," id. at 657, quest.ons reasonably aimed 
at eliminating that threat can be asked without Miranda warnings. The Court thus drew a distinction 
between "questions necessary to secure [police officers'] own safety or the safety of the public and 
questions designed solely to elicit testimonial evidence from a suspect." Id. at 659. 

We conclude that, to the extent the public-safety exception is extended by analogy to military 
and intelligence questioning, the same analysis of dual motives should apply. Thus, as long as there 
was an objectively reasonable basis to believe that the information sought by military and 
intelligence officers would reduce the dangers to the lives and safety of American military personnel, 
allied forces or others, we believe it would not matter if the queslioners were also partially mot i vated 
by a law-enforcement concern"" Questions in the sort of interrogation we have described above 
seem reasonably related to the former purpose and are certainly not directed solely at the latter. 

Finally a similar dual motive analysis might be applied to argue that when law enforcement 
personnel - such as FBI agents- are questioning a detainee, it is only when they ask quest.ons solely 
for law-enforcement purposes that Miranda is required. Where questions object.vely can be said to 
be related to securing public safety, the Qvarles exception should apply. Stated thus generally, we 
think this is a correct statement of ihe law, but we neverlheless caution .hat ,. hkely does no prov.de 
a very useful guide for conduct. As we understand the factual situation, deta.nees will hkely be 
•seized by the military and initially interrogated for operational and intelhgence information. Much 
of this information will be most critical for securing safety within the theater and a«™gm^ 
threats The detainee may later be questioned by law enforcement personnel (and others act ,ng a 
^LloLofl.wenfoiLen.). ^ M ^^MMm^^^^^ 
view the change in personnel conducting the interrogations as a proxy for a chM ^^ fo ^ 
the questioning and conclude that all such interrogations are for law enforcement purposes. Thus 
even if some questions are reasonably related to "public safety" (as broadly conceived this 
context) it may be more difficult to establish that the pubbc-safety exception applies. In addition 
o ec 1 T/benefit of the public-safety exception, it seems Hkely that law enforcement 
nterxogators would have to ask questions related to public safety first before ^rand^ng the 
detainee and proceeding with further questioning. We think it unlikely that a court would take the 



» The Court's holdings in "dual motive" cases under the Fourth Amendment also lend to support our 

ZZSS&Z -o^o cus,„ TO ,rr,c Ms ^ om cm « - ip 

vessel might be carrying marijuana). 
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, r . .„,:„, in ,,rview much of which was conducted plainly for the purpose of 

record of a ^ZSl 'hose questions and answers that are related to public 

eltcumstncnmrnatrngevrdence and p 3r seo q ^ ^ ^ ^ 

safety to admit them '^ ^^ZT^o^ immediate* as reasonably needed ,0 
exception was designed to permd on.cers to q ginning. ! it seems likely 

address safety matters and hen o asuspec^b ^ we ^ |he ^ 

being conducted by law enforcement officers bo.ld.ng a enm.nal ease. 
]V. Subsequent Mirandizing after failure to warn. 

of de.erminine whether Miranda warnings should be applied in the more 
For purposes of de — wh ^ .^.^ wamings 

doubtful scenanos considered I above in y J\ ^ , he „„„ wiI , no , u 

„ no, given ,n an -n^ew wher it ,s 1 ter de, rm ^ .J^ ^ ^ ii)admjssible „ 
,ha, all statements sub ^»fi'^ a « ^ 3S , , maller , . subsequent, properlyMrnncW 
" toi '° r ? e ^ru"d S atas^ndv a 7eveni 8 f,ha, individual baspreviouslygivenanunwnmed 
:!!!i::r^nTques,iorng^e„M,>un rf o warnings should have been provided. 

'^Supreme ^ has heM, h, = 
tewto^-^'^^^^^^ HMM statement can still be 

::^al^-a^ 

M a,3, 8 .Thuswb r ^,s,a r= ^^ 

require ,he "break ,n the swam of events tha wo passage of time or break in events 

^ in ,he FBI) whose nass.on » .mMd '° "^IfS^^Ld national security objectives, and should be 
rm, be much more similar In quesnomng ^ sough. b , h e questioning itirews die 

nea'ed 4, same Una. an objecuve assent of ^ * »£™ to.VaL.bgby personnel uadilionally 
erilical louchs.one for assessmgtoapphcal.on '■ ™ " [( J, S „, tonc | udi „ e *a. the qne S bon«.g 

associated will, la* enforcement w.11 hkely serve as a .oogb p.oay lor mo 



was for law-enfo.ccmcnl purposes. 
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("A different case would be preserved if an accused [who had previously given an ^involuntary 
confession) were taken into custody by the second authority, removed both in t,me and place from 
his original surroundings, and then adequately advised of his rights and given an opportunity .0 



exercise them.")- 



Ehtad moreover, has not been undermined by Dickerson and the determination that Miranda 
is a constitutional rule. Although the £/Wopinior» relied in part on the view that Mirandc .was not 
a constitutional ruling, see. e.g., 470 U.S. at 308, that rationale was not essential to its holding. As 
the Court noted, "[fjailure to administer Miranda warnings creates a presumption of compulsion. 
Ehtad 470 U S at 307. Whether the presumption arises out of the Constitution or by judicial 
creation, it is that compulsion that triggers the Self-incrimination Clause in the first place. Once 
warnings are given, however, the presumption of coercion evaporates. In the Court s words, 

a careful and thorough administration of Miranda warnings serves to cure the 
condition that rendered the unwarned statement inadmissible. The warning conveys 
the relevant information and thereafter the suspect's choice whether to exercise his 
privilege to remain silent should ordinarily be viewed as an *act of free will. 

Id. at 310-1 1 (citation omitted). Indeed, to rule otherwise would 

effectively immunized a suspect who responds to ^-Miranda warning questions 
from the consequences of his subsequent informed waiver of the privilege of 
emaining silent. This immunity comes at a high cos, to legitimate law enforcement 
activity, while adding little desirable protection to the mdividuaTs m eres. ,n no, 
being compelled ,o testify against himself. When neither the initial I no the 
subsequent admission is coerced, little justification exists for P^^^^J 
probative evidence of a volun,ary confession «o be irre.nevably lost ,o ,he fac, finder. 

Id. at 312 (citations omitted). 

No.hine in this logic depends upon whether the presumption arose out of the Fifth 

j^JZ^kX^* ™ e ,ouchs,one ° f bo,h ,he sejf ^ cnm,nat,on c \ 3 z 

is nee .o exercise his own volition in deciding whether or not ,o make a '^^^^^i^ sei2cd . . . . 
living witness ,s no, ,o be mechanically equated «U» the and ^/Ln interact 

The living witness is an individual hun^p.rsonahry whose ^T/^J^^J^is^ian .{Miranda 
,o determine wta* testimony he wrfl pvt.") quota.rons ommed) t ,d a 314 ( Asubsoq ^ 
warnings to a suspect who has given a voluntary but unwarned sta.emen, ordinanly shou.d 
condit.ons thai precluded admission of the earlier statement."). 



26 



Miranda as a constitutional decisis and explained .ha, £W "simply <™« J** [= C ' ** 
Miranaa Amendment are d fferenl from unwarned interrogation under 

depend me r < vy _ unwarned inlerrogalions, forernosl among them being 

"TPS ofevwle such tha/lhe, are «-P^^»^'^»!^^?^ 
wilhasnsDee.whohas-allribnlesofwill.perceplion.rnemoryandw/mOT, EJslad "70U.S at. 309, 

Tre can h^an intervening act of will when .he suspect has been warned ofh,s ngh.s and ye. 
consents lo continue making slalemenls lo his interrogators. 

The courts of appeals tha, have addressed the issue have agreed that d. 
2001) ( we cannoi & poisonous tree doctnne does not 

warnings are issued. ^ ftcT h al a Miranda violation was not a violation of the 

ZZ^Z^^ZS^^ wa, Nonetheless, ^ seems to 
signal that the distinction set forth in Eh-ad continues unabated. "). 

V.. The Sixth Amendment Right to Counsel Does No. Apply Prior to .be Initiation of 
Adversary Judicial Criminal Proceedings. 

T»eSi*,hArne„dmen,provides,ha,"(i]n all Icrimina. ^^^^VniZ 
lheHsh....tohave,heAssis,ance„fCoun : ,^ 

access lo counsel must be provided ,n order to saleguara p necessary thai 

as the Finh Amendment's f"^.^^^^^^^^,^ said to 
adversarypioccedingsbe formally initialed beforea Pa™""' P"*"-, P application 
••involve!) critical confrontations of the accused by .he prosecut.on sue as to^ngg pp 

of the Sixth Amendment. ^^^pf^^i^LiU ** * a, or 
Amendment nght [lo counsel] .does no. attacb unlll p e 
after Ihc ini.ia,ion of adversary judical enm.nal P^^ 5 ,,, ?T™ ^ * 32U s I62> , 67 . 
preliminary bearing, indictment, '^^^•^ ( JT ' 
68(200l)(quolingAfcrVe.7v. Wisconsin. 501 U.S. 171, 175(1991)). 

VII. The McDadc Ac. Does No. Apply lo Defense Department Interrogators. 

The McDade Act, 28 U.S.C. § 530B (Supp. IV 1998), reads as follows: 

§ 530B. Fthiral standard ' frr attorneys for the Government 

(a) An allomey for the Government sh/all be subject to State laws and rules, and 
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local Federal court rules, governing attorneys in each State where such 
attorney engages in that attorney's duties, to the same extent and in the same 
manner as other attorneys in that State. ' » 

(b) The Attorney General shall make and amend rules of the Department of 
Justice to assure compliance with this section. 

(c) As used in this section, the term "attorney for the Government" includes any 
attorney described in section 77.2(a) of part 77 of title 28 of the Code of 
Federal Regulations and also includes any independent counsel, or employee 
of such a counsel, appointed under chapter 40. 

Among the "State laws and rules" incorporated by this provision are likely to be state 
analogu^o the American Bar Association's ("ABA") Model Rule of Profess.onal Conduct 4.2 
(2001). Rule 4.2 reads as follows: 

Rule A 7 "Com mnnimiion with P erson R epresented by Counsel: 

In representing a client, a lawyer shall not communicate about the subject of the 
IrXn ntion with a person the lawyer knows to be represented by another ^lawyer 
L the matter, unless the lawyer has the consent of the other lawyer or ,s au.honzed 
by law to do so. 

him. 22 



of John W»lto Liodi » Kprcscl ban m n»nm *»r m& ™ ' (D«. 4,2001). In 0.0. kt«. 

Counscl.C^Kn-ofD^non, ^J.B,»mfc» ^^Sliltat-r-il' 

nossibk." Id, 



tbc right lo speak with my client as soon as possible. Id. 
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consent for at least two reasons." 

■ „„ «0B does not apply to Department of Defense lawyers. Section 530B by its 
Firs,, sect.on 530B does m ,V apply c . p Govcmmen , .» And subsection 530B(c) 

terms applies only to the cooduc, of an m£an ;„ addilion , 0 independe n. 

expressly defines the term -™L^MW^Uy Scribed in section 77.2(a) of part 77 
counsel and h,s employe^ 

attomeytha, largely 'Iran its .bete™ « 530B(o) directs the Attorney General to 

of the Department of ^^jJ^^^Z^t compliance with this section." That 

imptm^n^ 

that the provision applies solely to lawyers ,n that Department. 

^rond Role 4 2 would permit a covered Government attorney to communicate with a 
representor 

■ In his letter, Mr. Brosnahan stated .ha. he was ' e,a ^ ^ d ken wilh Mr . Wa lker. This case thus bears 

however, .ha. at the .ime the letter was wnt.cn Mr |>5 sjstcr h3d a „emp«ed to retain 
a s.nking resemblance to M>r™ v. iforW, 47 U.b_ u. I . , and confcSscd fc^e learning ofhis sister's efforts. 

The Court found no violat.on of c,.her " S »* ™« h h ^ ^ Cour1 additionally noted 

a rule requiring .bat the police m fon» a suspect of ™™°™J 3w no a „ oniey . cllcnt re , 3 ,,onship existed between 
-Ac Rhode ls.and Sup.cme Court's finding*-!, »t 429 n 3 Cci>i»B v. Jh^W-e. 451 Aid 22, 2» CRJ- 
,espondent and [the counsel obtained b) r h.s 5,s« ■ ' Gencni „ yf ,j, c je la,ionship of attorney and client 

1982)). See also S.o.e v. C/.ne 405 A 2d 1 192 1 lW gJ^^ h , , ela Honshi P could not exist between penons 
arises by feason of agreement between the parn es . . Ob v, y ^ ^ g ^ 

who had never met and who m all probability » fr> ]975) ( .. [1)n a cnrrana | 

Pfovidence police station.") c/ ^''^^ 

authorized by the defendant to act as his counsel in the case. ). 

^2BC,.R. § 77,« 
Deputy Attorney General; the Sol.c..or General «h^ En vuonment and Natural Resources 

aZJL Division, Civil Divistor, Qvd ^^Z'^^y Mon ^ employed in that office; the General 
Division, and Tax Division; the Chief Counsel for the DEA n £ ^ ^ Counscl) of ^ FB , ; ^ 

Counsel of .he FBI and any attorney er^loyed „ drat °™ ^ my Unilcd States Attorney; 

attorney employed in, or head of, any other k ^^^^ A ^ C cn m \«S^At^^m^ 
any Assistant United Sta.es Attorney; any Speca A»"tant J ^ tQ 2g US-C 543 wbo 

pursuant to 28 U.S.C. 515; any Special ^^^^^Zl w pocVedings on behalf of the United States; 
fsautborkedtoconductcrim^ IO conduct criminal or «v,l law 

aad any other attorney crr*loyed by ,« £ phrTe ^ey/o, .Aegov^en. also -eludes any 

enforcement litigation or .0 supervise such proceedings. ). 



• bv law to do so " We believe that an Executive Order by the President permitting government 
Forneys to communicate with persons held by the armed forces in .he current conflict - even ,f 
thosXons are represented by counsel -would constitute Jn the cucumstances of «h,s case, ega! 

^ in a manner that significantly trammeled the President's authonty as Commanders Chief to 
t^e necessary and appropriate measures to acquire information about enemy forces^ Such a 
onstmc^ 

See United States v. Pink, 3 1 5 U.S. 203 ( 1 942). 

Finally we note that even if the Government did in fact violate Rule 4.2 by having military 

S that the evidence obtained in that questioning would be madmissiblc at trial. The 
E ten,hCircuithashe^^ 

fhe Session in a federal proceeding of evidence obtained through a v,olal,on of such rules. [A] 
^ lo Professional conduct cannot provide an adequate basis for a federal court to suppress 
:"r C e thans otherwise admissible. Federal law, not state ^^^^^ 
evidence in federal court." United States v. Lowery. 166 F.3d 1 1 19, 11 24 (1 1th Lir.J, cert, demea 
52 U 889 (1999). Moreover, the court held, section 530B did not require suppression of 
evidence obtain d in violation of such State laws and rules: Congress did not "intend by that 

SetS 

States District Court for the District of Mass.-, 214 F.3d 4, 20 (1 st dr. 2000). 
Please let us know if we can be of further assistance. 
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RE: Corporate Governance 



DEPARTMENT OF THE TREASURY 
WASHINGTON, D-C- 



February 26, 2002 

fiECftETAfir OF TKI TStAHJBY 



MEMORANDUM FOR THE PRESIDENT 
FROM: SecreUrv Paul H. OTCeDI 

SUBJECT: Corporate Financial Disclosure 



This memorandum examine issues and opticas regarding the adequacy of corporate 
financial disclosure. It reflects on-going discussions of your Working Group on Financial 
Markets. 1 



An ethic in some of professional and corporate America equates GAAP compliance with 
adequate disclosure. This ethic sets the bar too low t It mistakenly substitutes "color-between- 
the lines" accounting for good judgement - the kind of judgement that we should require of 
corporate fiduciaries to inform investors about the financial status and promise of a public 
company. 

The challenge is to restore a value system of responsibility and accountability oriented 
toward sustained, long-term growth, not short-term market gain. Doing so will require four 
reforms: (A) re -aligning corporate disclosure practices with the lone-term needs of investors; (B) 
enforcing and expanding the dudes of corporate leaders and auditors without inviting frivolous 
litigation; CO ensuring auditor independence from management without the inefficiency of 
bright-line restrictions on auditor relationships with clients; and (D) ensuring sensible accounting 
rules without the government's making the rules. 

Discussion 

A, General Consensu* - Standards of Disclosure. Fair and efficient capital markets 
require the disclosure of accurate and meaningful irrformaJion about the financial performance, 
condition and prospects of a public company. Companies must enable Their investors to view the 
same picture that management sees. 

Today, disclosure practices have fallen behind corporate finance, leading to investor 
ignorance about key risks to companies (e.g. , off-balance sheet items and liquidity risks). 



1 The working Group include* me as chairman, Chuuntu Gins en spin, Chairman Ntwsome (CfTQ. and 
Chairman Pill (SEC), We art joined by Glenn Hubbard and Uny LIndsey . 
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Today r disclosure practices have fallen behind corporate finance, leading to investor 
ignorance about key risks to companies (e.g,, off-balance sheet items and liquidity risks). 
Compliance with generally accepting accounting principles is necessary* but not sufficient, 
Corporate Leaders should disclose the kind of information that occupies their days, and that keeps 
them up at night. Examples include: (i) MIS financial information relied upon to make business 
decisions (e.g., risk management); (ii) the impact and sensitivity of significant accounting 
judgements; and (iii) related party transactions. There must be a proactive obligation to disclose 
information sufficient to enable investor to make informed investment decisions. The 
incentives of corporate Leaders and their outside auditors should accordingly be focused to make 
disclosure a paramount interest, 

B. Still Open Issue! Standards of Care for Corporate Fiduciaries. The burden now 
Jails on regulators to out-think CEOs by drafting encyclopedic disclosure rules that CEOs cannot 
avoid. The Working Group agrees that CEOs instead must bear a proactive duty to disclose but 
are still not in agreement on the best means of doing so. This could be accomplished by 
enforcing existing law with fresh rigor, or by adopting a more exacting standard of care for 
CEOs, or both. 

L Enforce. Current Law with Fresh RiKOL More law may not be required, just more 
enforcement. The SEC can accomplish much through rule changes and tougher enforcement of 
current law. Companies are already required to disclose all material information and to present 
fairly their financial condition in Tegular filings with the SEC The SEC has already stated that 
GAAP compliance is not a safe harbor and has begun to use its existing powers to preclude 
individuals culpable for deficient disclosure from serving as officers or directors. The 
Commission similarly has announced that it intends to use existing authority to require exacting 
disclosures of corporate accounting policies that significantly affect financial results. 

2. Increase the Standard of Care , Now may be a once-in-a-generation opportunity to 
lock-in higher standards for corporate disclosure. The current legal standard for personal 
responsibility of a corporate leader is recklessness or gross negligence. Mere negligence for 
inadequate disclosure - failing to exercise the care that we would expect of each of us in the 
management of our own financial affairs - is excused under current law. 

That can be changed. The CEO is in the single best position to judge the sufficiency of 
disclosure. It is not asking too much that he exercise due diligence in fulfilling either a duty to 
disclose or* at a minimum, a duty to establish reasonable procedures that affect disclosures. His 
ownership of the issue could be evidenced by a certification attesting to the completeness, 
accuracy and fairness of disclosure, and assurance that investors are receiving substantially the 
same picture of the company as viewed by management, or by an attestation that he has set up 
procedures that are reasonably structured to produce appropriate disclosures. 

Such measures, however, could invite frivolous litigation. The concern could be 
addressed by limiting the power to enforce compliance to the Commission - i.e., ao new private 
causes of action arise out of the new duty. The SEC T s sanctions could include (i) a ban on future 
service as director or officer of a public company and (ii) disgorgement of compensation for the 
period of breach 



C. Auditor Independence and Oversight 



1. Auditor Independence rmm Management, Most Working Group members oppose 
outright bans on non-audit consulting work by audit firms Of absolute term limits for audit 
engagements. These bans would forfeit the intellectual capital that a client builds with an outside 
auditor- an intimate knowledge of how that client docs business. 

The Working Group is considering less costly alternatives: (i) unanimous approval by the audit 
committee for the term of audit engagements and simultaneous provision of non-audit services; 
(ii) full disclosure of all audit and consulting engagements (with fees by line of service) in the 
audit opinion; (iii) limitations on "revolving door" relations between audit firm employees and 
audited management; and (iv) prohibitions against simultaneously providing both "outsourced" 
internal audit work and external audit by a single firm, 

2. Regulation and ovetsiaht of audititrm performance, The Working Group is likely to 
concur generally with the SBC*s proposal to create a new private-sector regulatory body. This 
body would set and enforce audit standards and professional conduct, It would review 
accounting firms' and individual audit partners' practices directly and have me power to review 
specific audits. It should also be able to punish firms and audit partners with disbarment, 
disgorgement, and fines. The body's funding should be independent of accounting firms and the 
Federal budget; its leaders should likewise be free of such ties- It would be subject to SEC 
oversight. The SEC can create a body like this under existing legislation. 

D, Accounting standard-setting. Starolard-Betting by the Financial Accounting 
Standards Board (FASB) and associated bodies must be more responsive to the needs of 
investors and more independent of the accounting industry (e.g., investors should have the 
loudest voice in selecting board members). YASB should make decisions by simple majority {A- 
1), not super-majoritjes (5-2). The SEC should take more direct responsibility for setting the 
rule-making agenda and forcing prompt action. Funding should be completely independent of 
the accounting industry and from the Federal budget. Again t the SEC can institute these 
measures under current law. 
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C. Auditor Independence and Oversight 

1- Auditor Independence fromM^EeinexJ, Most Working Group rnembers oppose 
outright bans on notvaudii consulting work by audit firms or absolute terra limits tor audit 
tng3.gciTicn.iii- These bans vrftuld forfeit the intellectual capital that a client builds with an outside 
auditor - an intimate knowledge of hew that client does buainCSJ- 

Thc Working Group is considering Less costly alternatives: (i) unanimous approval by lie audit 
committee- for the term of audit engagements and simuitsnccms provision of non-audit services; 
(ii) mil disclosure of all audit and consulting engagements {with fees by line of service) in the 
audit opinion; (iii) limitations on "revolving door" relations between audit firm employees and 
audited management; and (iv) prohibitions against sUriultarieoiiSly providing both "outsourced" 
internal audit work and CKlcmaJ audit by a single firm, 

2- Rejoil atwn.ami javers igM ojt MJ jt.Sll^JriCT^^^J^] The Working Group is likely to 
concur generally with the SBC's proposal to create a new private-sector regulatory body. This 
hody would set and enforce audit standards and professional conduct. It would review 
accounting firms.' and individual audit partners 1 practices directly and have the power to review 
Specific audits.. It should aLso be able to punish firms and audit partners with disbarment, 
disgorgement, and ii ties. The body's funding should be independent of accounting firms and the 
Federal budget; it$ leaders, should likewise be tree of such lies. It would be subject to SEC 
oversight The SEC can create a body like this under existing legislation. 

T>. Accounting staudard-settiag. Standard-setting by the financial Accounting 
Standards Board {FASB} and associated bodies must be more responsive to the needs of 
investors and more independent of the accounting industry (e .g., investors should have the 
loudest voice in selecting board members). FASB should make decisions hy simple majority 
J), not super-majorities (5-2). The SEC should take moie direct responsibility for setting the 
rule-making agenda and forcing prompt action. Funding should be completely independent of 
the accounting industry and from the Federal budget. Again, the SEC can institute these 
measures under current law. 
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Cosporate Accounting u4 Disclosure: 
A Biagnosis o* the Problem 

Corporate governs has evolved ovex Lha ^ cent , jry ^ 
more effectively promote a, location of the nat . on , E ^^^^ 
co its most productive uses. ta d. g en « a u y speaking. ic ^3 
served u S well. we could not ^ ach . eved ^ Qf 

national productivity if corpora*. governarce was deeply fl aweQ . 

And yet, our most recent experience* with the bankruptcy of 
Enron and. preening that. a number of lesser such incident,, 
suggest that the practice 0 f corporate oovernance ^ strayed 
from our perception* of how it i, supposed to work. Sy law , 
shareholder, own our corporations ad direct the allocation of 
corporate resources in an endeavor to maximize the value of the 
fir™. To the extent they succeed, they foster the optimum 
allocation of capital in our economy. 

But as our economy has grown, and our corporations have 
become ever iarger, de facto shareholder control h« 
diminished; ownership hes dispersed, and few sharehdders have 
sufficient stakes to individually influence the choice of boards 
of directors or the chief executive officer. The vast majority 
of corporate share o»r.ership is for investment, not to achieve 
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operating control of a company, notwithstanding relatively 
infrequent instances of "hostile" takeover attest* r 

Thua, ic has increasingly fallen to the CEO to guide the 
corporation, hopefully in what he or she perceives to be in the 
beet interests of shareholders . The boards of directors 
appointed by shareholders are in the overwhelming majority of 
cases chosen from the slate proposed by the Ceo. But for the 
most part, despite providing limited incentives for board members 
to safeguard shareholder interests, this paradigm has worked, and 
still works „ well. 

The CEO sets the business stratesy at the organisation and 
strongly influences the choice of the accounting practices that 
measure the ongoing decree of success or failure of that 
strategy. Outside audi-crs are generally chosen by the CEO or by 
an audit comnittee of CEO-chosen directors. Shareholders usually 
perfunctorily affirm such choices. 

To be sure, a CEO can maintain control over corporate 
governance only so long as coirasanies are not demonstrably in 
difficulty. When companies run into trouble, the carte blanche 
granted CEOs by shareholders is withdrawn. Existing shareholders 
or successful "hostile" bidders for the corporation will then 
displace boards of directors and CEOs, such changes in corporate 
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coatroi ^ bEen reiatively rare fcBt oftea ^ ^ ^ 

oc ntr i DUt6(J t0 . more ,, fecEive fllloeation ^ CQrporate 

Raalisticallv, have no aicernative but bo de?end M 

CEO to * nsure afi cbi . ctive eva , uacion of prospe=ts q£ ^ 
corporation 0lltsida 8f , hQse relatively fau sgasior ^ 

«d other institutional i nvest0 «, few or potenciai 

shareholders hav6 tJl6 r!3ear(h casMbiliry „ analyja e(ttpwat- 
reports an d 3udB . thB lnvestmens V6 . ue of a =orpo=at , M 

IMs service has aomi[lated ^ institucions ^ business 

°f underwrite a„d/or selliils securieie5 ^ u^^^ 
history indicate* that l ong . tean earning forecasts 0 . 
brokerage-)^ Purity analyse, „ average> ha ^ been 
persist^ overly op ti ™ stic . ^ esamably th . s , s f inns 

that seli securities a « disinclined „ hire analysts w . ^ ^ 
bearish inclination. 1 



"Port, to include the di.«iSS^1i^f analv^" " 8 " rCh 
historical stock price graphs that r^w - y f S ratln S s 
recommendations. 7!"^- h?% P ^ T aI «^ st = s "sued 
and NYSE sySte^ti^llv t«^l^ « the NASD 

*™iv 3C£ - r aeo ^L a "Lr c f L"*™™ <* 

published comcariaoni: 9 ' aiva C0I tPiled and 

assess the =^d"uity of thf ™™- inarket cou i d than 

or P.nish the^rfcr^e e^™*^^* turn would reward 
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Prior to the last few decades, earnings estimates were not 
nearly so important an element in assessing the value of 
corporations. Instead investor* could rely oa dividends, which 
more closely tracked earnings and were interpreted as a reliable 
indicator of long-term earnings prospects, 1 But since the early 
1530s corporations increasingly have been paying out cash to 
shareholders in the fcrm of share repurchases rather than 
dividends. The substitution of share repurchases for dividends 
seems to have been driven by diminished concerns that repurchases 
could he considered market manipu 1 a c ion and by a desire to manage 
shareholder dilution from employee stock options. Investors 
appear to have accepted dividend pay-out ratios at a fraction of 
their earlier level s, and now seem of necessity to pay augmented 
attention to earnings. 

Unlike cash dividends there is no unambiguously "correct* 
statement of earnings, west assets are valuable because they 
can produce future income. But an appropriate judgment of that 
asset value depends critically on a forecast of forthcoming 
events that by their nature are uncertain. Hew one chooses to 
evaluate the future income potential of the balance sheet has 



A half century ago, dividend yields on stocks typically 
averaged 6% when AAA corporates were yielding 3%, Today, dividend 
yields are barely aiovs i% while AaA corporAces yield etsout 7% T 
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signif leant impact on reported earnings, Evan decidedly off- 
balance sheet entries, such as defined benefit pension plans, 
require assumptions of future returns chat markedly impact 
corporate pension contributions, and hence H earnings. 

Attention to earnings was galvanized by the emergence or an 
elevated upward ratcheting of productivity growth that propelled 
long term earning growth potentials higher, and in tandem raised 
price -earnings ratios. Owing to the broad flexibility ot 
allowable assumptions under GAAP, uncertainty about the rate of 
productivity growth enhanced uncertainty about long term earnings 
projections, (Quarterly earnings results have become increasingly 
subject to anticipation, span, and rumor, CEOs, under increasing 
pressure from the investment community ty meet elevated 
expectations, in too many instances have been drawn to accounting 
devices whose sole purpose is arguably to obscure potential 
adverse results. Outside audi tors r on several v?ell publicised 
occasions, have sanctioned such devices allegedly for fear of 
losing valued corporate clients, it is not surprising that since 
1998 earnings restatements have proliferated. 

In this environment, a disturbing amount of corporate 
accounting has come tc rest on little E»re than conforming to the 
principles of GAAP, without endeavoring to judge whether the 
companies' accounts in total do, in fact, represent a full and 
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accurate portrayal of th* current financial state of the 
corporation . 

So long as the corporate duty to disclose is viewed as 
lifted to conforming to GAAP, disclosures remain 
inadequate Both the standards and the standard-setting process 
undoubtedly can and should be improved. 5ut absent a fundamental 
change in the perception of the duty to disclose, firms will have 
incentives to continue to gane the accounting system, 

Such a change in perception my already be occurring. Tfre 
sharp decline in stock and bond prices following Enron's collapse 
has chastened many of the uncritical practitioners of such S aming 
the accosting system Out of the ashes of the Enron debacle 
corporate reputation is fortunately reeaexging as a significant 
economic value, torkets are evidently beginning to put a 
price/earnings premium on reported earnings that appear free of 
hh spin.* Likewise, perceptions of the reliability of firms' 
financial statements are increasingly reflected in yield spreads 
on corporate bonds. Corporate governance is, doubtless, 
measurably improving as a result of this greater market 
discipline in the wake of the Ecron debacle. 

But much more needs to be done, it is important for Current 
corporate govemancs practice to further realign itself with the 
de jure model that served us so well in the past. The 
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conuercance muse come primarily from changes in incentives for 

corporate officers. 

Stock options are a highly desirable means of compensation 

co align corporate officer incentives with tho&a of shareholders. 

None thai ess, we believe that the accounting for options has 

created some perverse effects on the quality of corporate 
disclosures. The failure to include, as permitted, but not 
required, by FASB in 19 &S, the value of most stock option grants 
as employee compensation and, hence, to subtract them | roan pretax 
profits, has artificially increased reported earnings and 
presumably stock values. The federal Reserve staff estimates 
that the substitution of option grants for cash compensation 
added about 2-1/2 percentage points to reported annual growth in 
earnings of our larger corporations between 1395 and 2000. One 
must assume that this led to some misal location of the nation's 
capital assets, especially in the high- tech sector. 1 



Federal Reserve analysis indicates a significantly higher 
degree of stock price volatility of those corporations that were 
relatively aggressive in their use of stock option grants. The 
stock prices of such firms also appeared to rsave riser more 
sharply in 1*99 and early 2 000 compared with stocks of firms with 
relatively less than expected option grants, doubtless higher 
reported earnings drew increased capital investment in high tech 
firsts, but arguably, in retrospect, much was misused It is 
conceivable, of course, that the undoubted gains in national 
productivity may have bean facilitated by an "excess" o^ 
investment in high tech industries. This presumably will become 
clear only in retrospect 
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while irvatiy of the desired adjustments in corporate 
governance are doubtless already in train, public policy will 
need to encourage and sustain those initiatives. In particular, 
it may be appropriate to define more clearly the duties of CEOs 
with respect to accounting and disclosure arid to introduce 
regulatory rr.echanisms and penalties that will supplement and 
reinforce the market incentives for disclosures that establish 
trust and goodwill with investors. 

Buz we need to emphasize that official oversight and 
enforcement has, over the years, proven only partially successful 
in dissuading individuals from gaming the rules of corporate 
governance and accounting to serve their own narrow interests, 
It has proven quite difficult to engage on an ongoing basis a 
group of directors who see their interests as separate from those 
of the CEO, who effectively appointed the^i and, presumably, could 
reniove them from future slates of directors submitted to 
shareholders. There are, without question, a significant number 
of directors who are fully independent of the CEO, but it is 
doubtful that jrany corporate boards are dominated by them. 

More generally, laws could be passed to force selection of 
slates of directors who are patently independent of CEO 
influence, and thereby significantly diminish the role of the 
CEO. we suspect, however, that such an initiative, while 
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fmsuring independent directors, would create competing power 
centers within the corporation, thereby diluting coherent control 
and impairing effective governance.* 

Likewise, efforts to make auditor independent of the CEO 
would not be without cost. Some proposals, such as prohibiting 
auditors from providing consulting sarvicos in such areas as tax 
preparation and audit -related data processing are likely, in 
fact, to do harm and very little good. Nonetheless, as in the 
case of CEOs, it may toe useful to clarify for auditors that their 
duties are not United to ensuring chat a firm's financial 
statement conforms to GAAP. Instead, part of an auditor* a duty 
to the CEO is to help the CEO meat his or her disclosure 
obligation. Here too, it may be possible to introduce regulatory 
mechanism* to create supplementary financial and legal incentives 
for auditors to fulfill their duties. 

A^ter evaluating alternate forms of corporate 
governance, we conclude that the current CEO-dominant paradigm, 
with all its faults, still appears to be the most viable 
alternative. All of cur experience confirms that if the CEO 



* Merely appointing directors without financial ties to the 
corporation will not create an independent * director unless 
directors • fees are roeasuraoly lowered, which in turn, might 
deter effective candidates Eor a board. That would doubtless 
prove counterproductive to good governance. 
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chooses to govern in the interests oi shareholders, he or she 
can. by example and through Oversight, induce corporate 
colleagues and outside auditors to behave in ways that produce 
de facto governance that marches the de jure shareholder- led 
model that appears so effective in achieving- the optimum 
allocation of the nation's corporate capital. 

As already discussed, however, changes in Critical areas at 
governance tc align CEO interests more closely with those of 
shareholders in our judgment are essential and, indeed, overdue 
The stock market has begun to place a. premium on corporate 
disclosures that inspire trust. Government policy can, and 
should, reinforce this powerful market incentive. 
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1 have just returned from eleven days in Africa, visiting Ghana, South Africa, Uganda, 
and Ethiopia May 20-31 r I met with government officials, busmessmen, farmers, market 
women, and students I visited primary schools* umversities, AJODS hospices, and private 
business firms- I ended my trip by addressing the Annual Meeting of the African Development 
Bank, I was accompanied by Bono, whose passion and commitment to attacking global poverty 
added a unique dimension to the trip. 

My immediate purpose was to learn more about the development challenges that African 
countries face and to gather ideas about how we can make our development assistance more 
effective, I sought answers to some fundamental questions about poverty, development, and 
foreign aid. Why is economic growth and productivity so low? Why are so many people in 
Africa and elsewhere still living on less than a dollar a day? Why have aid programs made so 
little progress in raising growth and thereby reducing poverty? How do we better serve the 
mutual interest of developed and developing countries in promoting global peace, stability, and 
prosperity? Answers to these questions will help us as we begin to design the Millennium 
Challenge Account (MCA), reform the multilateral development banks (MDBs), improve our 
efforts in the global fight against HIV/AIDS, and strengthen our overall development agenda. 



Principal Observations 



At all stops I found a desire for a closer and more productive relationship with me United 
States, including not just financial aid, but dialogue, trade, investment, and technical assistance, 
I found strong support for the MCA and for our attempts to channel more MDB money in the 
form of grants. At the same time, J encountered strong criticism of the Farm Bill, with deep 
concern as to its impact on African farmers and the fight tor global tree trade. I observed an 
emerging consensus that real progress is possible only when there is effective African country 
leadership and commitment to results. When developing countries set their own agendas and 
define their own priorities, we can respond with support mat can make a critical difference. 

En all four of the countries I visited, I found leaders committed to a vision of development 
and searching for the means to carry it out. While the problems encountered and the progress 
achieved varied widely, broadly speaking they all aspire to the same policies, that you have called 
for with the MCA: 



■ ruling justly — by enforcing a rule of law T respect for human rights, and fighting 
corruption; 

• encouraging economic freedom — by creating more stable and accountable economic 
systems, reducing trade barriers, and encouraging private investment; and 

• investing in people — notably in providing better education, public health, and clean 
water- 
Some Successes* But We Can do Better 

I was encouraged by some of the things I saw that clearly were working, including many 
activities in which foreign assistance, both public and private, had played a role. Many people 
gave high praise to the role mat USAJD had played at various junctures in education, health, 
water supply, or other areas. I saw children receiving an education at schools that didn't exist five 
years ago. I saw HIV/AIDS clinics that were doing outstanding worit in reducing suffering, 
prolonging life, and preventing mother-child transmission of HIV, including in some of the most 
unpromising circumstances imaginable. I saw communities that were undertaking self-help 
projects to dig a water bore hole or pave a muddy alley, I heard many requests for more US 
technical assistance in banking and finance, trade, business management, and business education. 

Nevertheless, it is clear that a significant amount of the foreign aid that has been spent in 
the last three decades has failed to achieve strong results. It is unacceptable that at the dawn of 
the 21 rt century, nearly half the people of Africa still live on less than a dollar a day. The UN's 
Millennium Development Goals, which aim to double per capita incomes in the poorest countries 
and cut illiteracy in half by 2015, arc not ambitious enough- It seems to me mat aid donors and 
recipients alike need to set our goals higher, demand more in terms of measurable results, and 
expect those results to be achieved sooner. We need to find creative ways to better channel our 
aid resources to those who can get results. A critical part of the process should be closer 
consultation with Africans on what realistically can be done, and how to do it. 

Priorities, for Assistance 

In assessing the areas where our support could make a visible, measurable difference in p 
short period of time, I would focus on three priorities: 

• The plague of HtV/AJDS. South Africa has 4.2 mi I lion AIDS sufferers, the largest 
number in the world; Ethiopia's 3 million are the third largest. In all African 
countries except Ghana and Senegal, the numbers are rising rapidly, with potentially 
disastrous consequences for life expectancy, future economic growth, and the social 
fabric, 

■ Primary education. While most African countries are increasing their efforts and 
enrollment rates are rising, only Uganda has come close to achieving universal 
primary education, and the quality of education is an issue everywhere. 
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* Clean Water, Access to clean water ranges as low as 30% (in Ethiopia), and water- 
borne diseases remain a drain on productivity and the health of families everywhere. 
This is an area where we should be able to make tbe greatest difference in the shortest 
time. 

When yon have the time, 1 would bice to tall; with you regarding my ideas for an action 

agenda. 



cc: Vice President Cheney 
Secretary of State Powell 
National Security Advisor Rice 
Chief of Staff Card 



June 7, 2002 



Memorandum From: Assistant Secretary For Financial Markets, 
Brian Roseboro 

To: Secretary of the Treasury, Paul O'Neill 

RE: 2002 Debt Crisis - Need To Raise The Federal Government's 
Debt Ceiling. 

Includes: Draft memo from O'Neill to President Bush on need to 
raise the det ceiling. 




DEPARTMENT OF THE TREASURY 



WASHINGTON 



A SS I3TA l*r « EC A ETA ft y 



June 7, 2002 



INFORMATION 




MEMORANDUM FOR SECRETARY O'NEJLL 



FROM: Brian Roseborotf^ 

Assistant Secretary for Financial Markets 



CCi 



Peter Fisher 

Under Secretary for Domestic Finance 



SUBJECT: Debt Cei ling Meeting with lie President (Monday, June 1 0) 
SUMMARY; 

This memo outlines the state of play on the debt ceiling regarding debtfeash forecasts and 
potential conflicts with OMB {Daniels) and WH staff" (Lindsey and Boften). You have received a 
parallel memo from Legislative Affairs. 

Kev development . Your draft memo lo the President argued for extending the "debt issuance 
suspension period" to get past June 28. Based on new information, Treasury Legislative Affairs 
advised last night that if your proposal leaked out to the Hill, it would upset the Administration's 
legislative stratagem. We thus advise you not to send paper prior to meeting with the President. 

DISCUSSION; 

Debt/cash situation 

1. We can get to June 28 using just (he tools we announced on May 14. To date we have 
used the G-Fund and the Civil Service Retirement and Disability Fund (CSRDF). We 
also may have to use two tools we have also announced: the Exchange Stabilization Fund 
(510 billion) and a swap between the CSRDF and the Federal Financing Bank {56 
billion). These are the same tools that Secretary Rubin used. 

2. Without further action, we cannot prudently get past June 28, It could be impossible 
if, as we expect, tax receipts drop post June 1 7 versus static projections. If Congress does 
not act, we would only get past by extending the debt issuance suspension period beyond 
June 28 and taking additional measures never before used. 

3- Delay in resolving the issue before the last week of June will introduce uncertainty 
into our auction calendar. If our legislative stratagem fails, this risk of uncertainty 
argues for announcing any additions E measures before Jate June. 



Potential conflict with OMft and WH staff 



The following is our current and imperfect understanding. We (including Peter Fisher and David 
Aufhauser) will know more after a 10 am Monday staff meeting at the White House. 

Tf the legislative stratagem fails and Congress does not act, everyone seems to agree that you 
should not set another specific deadline. The alternative is to set a new deadline with an implicit 
or explicit threat to default, and either blu iT or mean it. 

Everyone also seems to agree that at some mint before June 28, you should send a letter to 
Congress extending the debt issuance suspension period for 3 long period. This extension would 
signal that (here are no hard deadlines, thereby decoupling the debt ceiling from supplemental 
budget negotiations or other legislative leverage points. 

The conflict apparently centers on whether the letter should: 

* P Jedge to take "any and all measures necessary to protect the U.S. full faith and credit" 
This statement would place (he Ml faith and credit above game-playing. But WH staff and 
QMB argue mat by shouldering this responsibility, you would remove the incentive for 
Congress to act and handicap the force of your or the President's calling in the future 011 
Congress to fulfill their duty. 

» Extend the suspension period for 14 months or longer. 

o Treasury General Counsel is preparing a legal justification for a 14 mouth extension. If 
Congress still Jails to act by the time our resources are exhausted in August, you may be 
able to gain more time with further extension . 

o WH staff may argue for announcing a longer period now, with the goal of getting past the 
election or mto the next Congress. Because the legal justification for this act h not yet 
clear, wc are investigating other untested and untried devices to achieve the same effect 
To prepare you, we are still completing a table with the impact of longer extensions 
(WH staff have asked for this as well) 

* Be sent soon or closer to June 2fl« Because on current projections we anticipate staying 
under the ceiling until June 23 with no new measures, the timing of the letter is discretionary 
Sending it; 

a Sfi2QSI would eliminate the risk of introducing uncertainty to financial markets or the 
government's finances and financial operations (e.g., initial check queuing on June 26- 



o Later (nearer June 28) would enhance the odds that Congress passes the legislation 
beforehand. 
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ATTACHMENTS: Most recent draft of memorandum from you to President 
Draft tetter from you to Congressional leaders 
Treasury statements on May 14, 2002 
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Preliminary draft - not sent 



June x, 2002 

Draft 

SUBJECT: Debt Ceiling Strategy 

Purpose 

To outline strategy options regarding the debt ceiling. 
Recommendation 

That I send a letter to Congressional leaders which would: 

/S d*"* 1 ? ^ i^"* 1 ^' 8 rec J Ufi sf a $750 billion dsbt ceiling increase- 

(b) Extend use of a stopgap device needed to finance the government because 
Congress has not raised the ceiling; and 

(c) Assert that Treasury will take all measures necessary to preserve the full faith 
and credit of the United States if Congress fails to act 

The impact of (c) would be to declare that we will not be held hostage by 
congressional inaction on the debt ceiling, and that mere will be no default or 
government shutdown. 

Background 

The statutory debt ceiling is now $5,950 billion. In December 2001 the 
Administration proposed raising the ceiling by S750 billion to accommodate the 
recession, stimulus bill, and ether increased spending post-September L L 

h*i ^M™ 2! PaSSCd ** part of the supplemental that would 

help raise tne ceiJmg. The Senate has not acted on the Administration's debt «ili nE 

r 1 ^ - S J°? OT DaScblc ^ offercd 5450 Wffi ™ ^ a standalone bill. He is also frying 

ZZT* i?"™? dis f etiona ^ in f« including the debt ceiling 

increase in the supplemental, ° 

On May 16, Federal debt subject to limit reached the statutory ceiling of $5 950 
billion. Treasury men began using stopgnp devices to keep the debt below the ceiling, 

W n 3C wi ? ^ 1 ^ ^ to date " * exhausted as early as Thursday, 
June 13 and no later than Friday, June 2S. J 

_ . . _f f Trcasu 5 exhau&ts 1,1 its sl °PenP device s (including those I have not yet used), I 
• Inability to invest payment due to the trust funds (e.g., Social Security) 
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Preliminary draft - mi sent 



- Breach of the debt ceiling statute and issuance of Legally suspect debt {because 
1 reasury would have no clear statutory authority to borrow) 

. Inability to pay bondholders and others due Federal payments {e.g,, Social 
Security beneficiaries, government employees, defense contractors) 

The Administration has implied in legislative communications (hat dire 
bSSSS? ftntiwbyA~38 if Congress does notact. Skeptical thaUune 2B is a 

^ bhca " &!V*ato* infers have requested that we commit to a 
"true hard deadline as a forcing device for Capitol Hill. 

As noted Treasury may exhaust its currently announced atopgsp devices as earlv 

™ u * V 1 ?!'**™ suspension period" - see attached draft letter). Tttsact 
would open fresh borrowing capacity of approximately $120 billion, which would Hkeiv 
last no longer than mioVAugust. y 

]Q« M^lrT 1 ^1^? taken every Clim ™ Administration took in 

A^t J ufl?* 3tl11 fSlk 10 b * 1116 * me °* r resource, are exhausted in 
X'cL™^**' l ° f m " ra ^ e With ^wmtoo of the deb* suspension 
penod. Congressional paralysis would also compel us to explore more novel 
inecnanjsmSn 

Strategy choice 

If a Congressional deal is not struck in the next few days p there are three ootions- 
-a""*"* to P^tthe full faith and credit of the United fife* ii) creaZ th? 
appearance of anew hard deadline, and iii) creating a genuine hard deadline I 
recommend the first option, 

L Commit to pretexting the full faith and credit of the United Siat&, 

I recommend that I send a letter that extends the debt issuance suspension period 

the United States. In effect, this would mean there is no hard deadline. 

. k , Tt f letter j^f* attached) does not specify the additional measures that Treasury 
might use to avoid default. Untried and untested, themeasures might carry lega mk 
But none would be without support from government counsel. 

o Pro; Places fall faijh and credit above game-playing. EMmmat^postooncs 
urgency of raising the debt ceiling. Bnds defensive Administration posture 
Uncouples debt ceiling from supplemental budget negotiations. 

o Con: Reduces odds that Congress will pass an increase this year. If I have to 
use addifconal measures, they oould invite legal challenge. 
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Preliminary draft - not seat 



2 ^n^sdo^nT^ tkaC ^ ***** Q kCtd deadH "* 2S > I™!™**™ l ° «* 

o Pro: May ddi ver debt ceiling increase at lowest poJitscaJ and legal risk 
Congre^ional leaders have requested we name a hard deadline to act as a 
forcing device for Capitol Hill. 

0 Con: Unlikely to succeed because Congress suspects we have other stepwp 
devices. Risks Administration credibility if Congress calls this bluff 
Disturbs financial markets. 

1 judge this option too likely to fart. 

J. Set a genuine hard deadUne, and c &nmit to a bad outcome if Congress fails to act. 

° deTdline^ im ^ CS ^ Con£re * s wUI paHi **** increase by 

o Con: Opens Administration to charges of recklessness with government 
finances. Congress may also misread tis and fail to act - triggering the bad 
outcomes, 6 

to ccmen^iaT* ****** ^ uj * mamm ^ d outoomes are too serious 
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Draft 

Potential conflicts in brackets, 

DateTBD 

{Addressee] 



The Administration has requested over the past six months that Congress enact a 
permanent increase of S750 billion in the statutory debt ceding. von ^ s * 

credit ^^^S^T^ ? 0fthe Treasu ^ is to P™*™ tbe full fcith and 

i^r 1 ^^ ^Treasury will likely exhaust the extraordinary actio™ that I 
mf omied you of on May 14 to preserve the government's finances. In Ughttf the risks this 
exhaustion w ou id present, I have determined under my statutory authorimhat a "debt fsVi Lee 
suspension period" of [fourteen months] exists thmu^ fAugust ( aSS). TccW^y^ 
T^sury will partly susp^d the Civil Service Retirement and Disability L'SS iu 
l™:Z*1£ nt1 ^ * ere *^j?S ~din£federal debt. The effect of «U SE^Sl 
be to open borrowing capac.ty sufficient for no longer than [a couple] months, 

rwiJ^ ^ WiU ^ ^ Wb ° le 0nce has raised the ceiling, as required by law 

Consistent with prior use of this authority, beneficiaries win be unaffected Y 

™;t r^™ CCtolS,i0n - is ccnsi$tenl ^ P racti « ™rf precedent in 199^96. It will also 
permit Congress more time to act on this necessary legislation. "wiuheso 

I urge you to act promptly to approve the Administration's request. 
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News 



FROM THE OFFICE OF PUBLIC AFFAIRS 

FOR IMMEDIATE RELEASE 
May 14,2002 



The Honorable torn DagctaJe 
Majority Lender 
United States Senate 
Washington, DC 20510 



Dear Mr. Leader; 



S^^^^t^SS^"^^ "*« «° '* m '' in ita above the current statutory 
Ste « »^'l..v i (hwi May 16. 1 am writing to inform yon of actions tie Treasury mus7 

™ri,^t^™l^ ,0rydebt aadt °~ *« Administration's re^tTa 

To manage debt subject to limit, the Treasury will initially take those extraordinary action, that it can 
reverse once the debt ceiling has been raised. First, Congress has exphcitly 7* S X^Tof 
fie Treasury .0 suspend or redeem investments in two funds for this purposTuie G^mm™ 
tovestmentFund ofthe Federal Employees Retirement System (G-Fund^, andTbeCrvflSe 
Rehremem and Disability Fund (CSRDF). For purposes of these statuJ Itaved^rm^ma, a "deM 
-ssuance suspension period" will begin no later than May 16, 2002 and 

I am notifying you, as required under 5 U.S.C 5 834S mm and S V •i c & fciiedvii .>... u 
f™^ W ,0 w beneficia "«. ™° *al r will be unable lo hwes, folly .be O- 

*L ^ u , ^ ^"">r>zed by law; and E will suspend the full investment of the G-Fund as 
authored by law. Tttese actions will open an additional S44 billion in taw^l^ I, 

m^T—^l:^^™ 1 J - Wi,! SUfftrn0 ad¥efSe retire 

^."f;, 10 re ^« *™™*ing as much as possible during this period, the Treasury will actively manage 
tot^ZTT ^ IabiS approximately S30 billions of fcTy sub ecno 

the necesstty of ma.nla,n.n g prudent cash balances to meet the governments payment oblation 



fife/ZC^^^^Oaod^^ m/mi 



po3095 
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^12^™'^^ fo™*sts<httt actions staid be sufficient to eoable us to ftace the 

^devices could afeo be exfouatcd ejsr(kitia n June 28 because of uncertainty associated with 
SSh^' " °!* r 10 tlle SOVemmCTf spaymem obligation in (he fist week of July suffidect 



Sincesttly, 
PauJ H. O'Neill 



Standi | mm j To^jxHj>Btt_£ji S * j Sitemav 



6/4/3002 
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Treasury News 



FROM THE OFFICE OF PUBLIC AFFAIRS 



FOR IMMEDIATE RELEASE 

May M, 2002 

PO-3Q94 



TREASURY STATEMENT ON THE DEBT CELLING 



In Ihe second half of Jjiae. uncertainty with rap** to taxes to be received on June 17 in^« ^ 
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raised; these funds can only be fully stored through congressional action. 

The Trsasnry faces obligations in late Jur* Ibal, on the basis of arrant projections cannot he 

wittiont an increase in the statutory debt limit. On June 28 Slft™^ an 
interest payment of approximately S67 billion to the Social Securiiv and ^rhw S™n™^mJ * , 

Search ! Email i l*^tsujrsJtlam^g^ ] Sitemap 
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July 22, 2002 



Memorandum 

From: Donald Rumsfeld 

To: Defense Department Chiefs 

SUBJECT: The Impact of Leaking Classified Information; Attached CIA memo on 
effect of leaks 



July 12, 2002 11:58 AM 



TO: Deputy Secretary of Defense 

Secretaries of the Military Departments 
Chairman of the Joint Chiefs of Staff 
Vice Chairman of the Joint Chiefs of Staff 
Undersecretaries of Defense 
Military Chiefs of Staff 
General Counsel of the Department of Defense 
Assistant Secretary of Defense for Legislative Affairs 
Assistant Secretary of Defense for Public Affairs 
Director of the Joint Staff 

FROM: Donald Rumsfeld^ 

SUBJECT: The Impact of Leaking Classified Information 




I have spoken publicly and privately, countless times, about the danger of leaking 
classified information. It is wrong. It is against the law. It costs the lives of 
Americans. It diminishes our country's chance for success. 

Attached is an unclassified CIA assessment of the impact of leaks on the global 
war on terrorism. The disclosure of classified information is damaging our 
country's ability to stop terrorist acts and is putting American lives at risk. 

Your leadership is needed to help stop leaks. Please meet with your staff to 
discuss the seriousness of the damaging lack of professionalism we continue to see 
on a daily basis. 

Please let Larry Di Rita know after you have had the discussion with your staff of 
any feedback you feel would be helpful. 

Thanks. 



Attach. 
06/14/02 CIA Memorandum 



U11159 / 



UNCLASSIFIED 



14 June 2002 



Memorandum 

In response to a request for unclassified information regarding the impact of leaks 
on the war against terrorism: 

Al-Qa'ida is a sawy, experienced terrorist organization that has watched the US for 
years, and it pays close attention to publicly available information that will help it evade US 
intelligence. A growing body of reporting indicates that al-Qa'ida planners have learned 
much about our counterterrorist intelligence capabilities from US and foreign media. 

— Information obtained from captured detainees has revealed that al-Qa'ida 
operatives are extremely security conscious and have altered their practices 
in response to what they have learned from the press about our capabilities. 
(U) 

The cumulative effect of public disclosures of classified, terrorism-related information- 
including significant losses from such disclosures predating 1 1 September — has jeopardized 
highly fragile and very sensitive intelligence capabilities that we require for the successful 
prosecution of the war against terrorism. 

— Disclosures of classified information also reduce the willingness of potential 
allies, volunteers, and sources in foreign countries to work with us out of fear 
of having their cooperation publicized in the press. (U) 




When lost, we attempt to rebuild these capabilities and relationships when we can, but 
these efforts take time and are ex| 



UNCLASSIFIED 



August 1, 2002 

Department of Justice Memorandum 

FROM: Deputy Assistant Attorney General John C. Yoo 
TO: White House Counsel Alberto R. Gonzales 

RE: Interrogation methods used on al Qaeda prisoners 




U.S. Department of Justice 



Office of Legal Counsel 



Office of the Deputy Assistant Attorney General 



Washington. D C. 20530 



August 1, 2002 



The Honorable Alberto R. Gonzales 
Counsel to the President 
The White House 
Washington, D.C. 

Dear Judge Gonzales: 

You have requested the views of our Office concerning the legality, under international 
law, of interrogation methods to be used during the current war on terrorism. More specifically, 
you have asked whether interrogation methods used on captured al Qaeda operatives, which do 
not violate the prohibition on torture found in 18 U.S.C. § 2340-2340A, would either: a) violate 
our obligations under the Torture Convention, 1 or b) create the basis for a prosecution under the 
Rome Statute establishing the International Criminal Court (ICC) 2 We believe that interrogation 
methods that comply with § 2340 would not violate our international obligations under the 
Torture Convention, because of a specific understanding attached by the United States to its 
instrument of ratification. We also conclude that actions taken as part of the interrogation of al 
Qaeda operatives cannot fall within the jurisdiction of the ICC, although it would be impossible 
to control the actions of a rogue prosecutor or judge. This letter summarizes our views; a 
memorandum opinion will follow that will more fully explain our reasoning. 



Section 2340A makes it a criminal offense for any person "outside the United States [to] 
commit[] or attempt[] to commit torture." 3 The act of torture is defined as an: 



1 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment .adopted Dec. 10, 
1984, S. Treaty Doc. No. 100-20 (1988), 1465 U.N.T.S. 85 (entered into force June 26, 1987) 

2 U.N. Doc. A/CONF.183/9 (1998), reprinted in 37 1.L.M. 999 (1998) [hereinafter ICC Statute]. 

3 If convicted of torture, a defendant faces a fine or up to twenty years' imprisonment or both. If, however, the act 
resulted in the victim's death, a defendant may be sentenced to life imprisonment or to death. See 18 U.S.C.A. § 
2340A(a). Whether death results from the act also affects the applicable statute of limitations. Where death does 
not result, the statute of limitations is eight years; if death results, there is no statute of limitations. See 18 U.S.C.A. 
§ 3286(b) (West Supp. 2002); id. § 2332b(g)(5)(B) (West Supp. 2002). Section 2340A as originally enacted did not 
provide for the death penalty as a punishment. See Omnibus Crime Bill, Pub. L. No.103-322, Title VI, Section 
60020, 108 Stat. 1979 (1994) (amending section 2340A to provide for the death penalty); H. R. Conf. Rep. No. 103- 
71 1, at 388 (1994) (noting that the act added the death penalty as a penalty for torture). 



Most recently, the USA Patriot Act, Pub. L. No. 107-56, 1 15 Stat. 272 (2001), amended section 2340A to 
expressly codify the offense of conspiracy to commit torture. Congress enacted this amendment as part of a broader 



act committed by a person acting under the color of law specifically intended to 
inflict severe physical or mental pain or suffering (other than pain or suffering 
incidental to lawful sanctions) upon another person within his custody or physical 
control. 

18 U.S.C.A. § 2340(1); see id. § 2340A. Thus, to convict a defendant of torture, the prosecution 
must establish that: (1) the torture occurred outside the United States; (2) the defendant acted 
under the color of law; (3) the victim was within the defendant's custody or physical control; (4) 
the defendant specifically intended to cause severe physical or mental pain or suffering; and (5) 
that the act inflicted severe physical or mental pain or suffering. See also S. Exec. Rep. No. 101- 
30, at 6 (1990) ("For an act to be 'torture,' it must . . . cause severe pain and suffering, and be 
intended to cause severe pain and suffering."). As we have explained elsewhere, in order to 
violate the statute a defendant must have specific intention to inflict severe pain or suffering - in 
other words, "the infliction of such pain must be the defendant's precise objective." See 
Memorandum for Alberto R. Gonzales, Counsel to the President, from: Jay S. Bybee, Assistant 
Attorney General, Office of Legal Counsel, Re: Standards of Conduct for Interrogation under 
under 18 U.S. C. §§ 2340-2340A at 3 (August 1, 2002). 

Section 2340 further defines "severe mental pain or suffering" as: 

the prolonged mental harm caused by or resulting from — 

(A) the intentional infliction or threatened infliction of severe physical 
pain or suffering; 

(B) the administration or application, or threatened administration or application, 
of mind-altering substances or other procedures calculated to disrupt profoundly 
the senses or the personality; 

(C) the threat of imminent death; or 

(D) the threat that another person will imminently be subjected to death, severe physical 
pain or suffering, or the administration or application of mind-altering substances or other 
procedures calculated to disrupt profoundly the senses or 

personality. 

18 U.S.C. § 2340(2). As we have explained, in order to inflict severe mental or suffering, a 
defendant both must commit one of the four predicate acts, such as threatening imminent death, 
and intend to cause "prolonged mental harm." 

II. 

You have asked whether interrogation methods used on al Qaeda operatives that comply 
with 18 U.S.C. §§ 2340-2340A nevertheless could violate the United States' obligations under 
the Torture Convention. The Torture Convention defines torture as: 



effort to ensure that individuals engaged in the planning of terrorist activities could be prosecuted irrespective of 
where the activities took place. See H. R. Rep. No. 107-236, at 70 (2001) (discussing the addition of "conspiracy" 
as a separate offense for a variety of "Federal terrorism offense[s]"). 
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any act by which severe pain or suffering, whether physical or mental, is 
intentionally inflicted on a person for such purposes as obtaining from him or a 
third person information or a confession, punishing him for an act he or a third 
person has committed or is suspected of having committed, or intimidating or 
coercing him or a third person, or for any reason based on discrimination of any 
kind, when such pain or suffering is inflicted by or at the instigation of or with the 
consent or acquiescence of a public official or other person acting in an official 
capacity. 

Article 1(1) (emphasis added). 

Despite the apparent differences in language between the Convention and § 2340, 
international law clearly could not hold the United States to an obligation different than that 
expressed in § 2340. When it acceded to the Convention, the United States attached to its 
instrument of ratification a clear understanding that defined torture in the exact terms used by § 
2340. The first Bush administration submitted the following understanding of the treaty: 

The United States understands that, in order to constitute torture, an act must be 
specifically intended to inflict severe physical or mental pain or suffering and that 
mental pain or suffering refers to prolonged mental pain caused by or resulting 
from (1) the intentional infliction or threatened infliction of severe physical pain 
or suffering; (2) administration or application, or threatened administration or 
application, of mind altering substances or other procedures calculated to disrupt 
profoundly the senses or the personality, (3) the threat of imminent death; or (4) 
the threat that another person will imminently be subjected to death, severe 
physical pain or suffering, or the administration or application of mind-altering 
substances or other procedures calculated to disrupt profoundly the senses or 
personality. 

S. Exec. Rep. No. 101-30, at 36. The Senate approved the Convention based on this 
understanding, and the United States included the understanding in its instrument of ratification. 4 

This understanding accomplished two things. First, it made crystal clear that the intent 
requirement for torture was specific intent. By its terms, the Torture Convention might be read 
to require only general intent although we believe the better argument is that that the 
Convention's use of the phrase "intentionally inflicted" also created a specific intent-type 
standard. Second, it added form and substance to the otherwise amorphous concept of mental 
pain or suffering. In so doing, this understanding ensured that mental torture would rise to a 
severity comparable to that required in the context of physical torture. 

It is one of the core principles of international law that in treaty relations a nation is not 
bound without its consent. Under international law, a reservation made when ratifying a treaty 
validly alters or modifies the treaty obligation, subject to certain conditions that will be discussed 
below. Vienna Convention on the Law of Treaties, May 23, 1969, 1 155 U.N.T.S. 331 (entered 
into force Jan. 27, 1980); 1 Restatement of the Law (Third) of the Foreign Relations Law of the 



4 See http://www.un.org/Depts/Tre at y/final/ts2/nevvfi1es/part_boo/iv_boo/iv 9.html . 
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United States § 313 (1987). 5 The right to enter reservations applies to multilateral international 
agreements just as in the more familiar context of bilateral agreements. Id. Under international 
law, therefore, the United States thus is bound only by the text of the Torture Convention as 
modified by the first Bush administration's understanding. 6 As is obvious from its text, 
Congress codified the understanding almost verbatim when it enacted § 2340. The United 
States' obligation under the Torture Convention is thus identical to the standard set by § 2340. 
Conduct that does not violate the latter does not violate the former. Put another way, so long as 
the interrogation methods do not violate § 2340, they also do not violate our international 
obligations under the Torture Convention. 

Although the Vienna Convention on Treaties recognizes several exceptions to the right to 
make reservations, none of them apply here. 7 First, a reservation is valid and effective unless it 
purports to defeat the object and purpose of the treaty. Vienna Convention, art. 19. Our initial 
research indicates that international law has provided little guidance regarding the meaning of 
the "object and purpose" test. Nonetheless, it is clear that here the United States had not 
defeated the object and purpose of the Torture Convention. The United States nowhere reserved 
the right to conduct torture; in fact, it enacted Section 2340 to expand the prohibition on torture 
in its domestic criminal law. Rather than defeat the object of the Torture Convention, the United 
States simply accepted its prohibition and attempted, through the Bush administration's 
understanding, to make clear the scope and meaning of the treaty's obligations. 

Second, a treaty reservation will not be valid if the treaty itself prohibits states from 
taking reservations. The Torture Convention nowhere prohibits state parties from entering 
reservations. To be sure, two provisions of the Torture Convention - the competence of the 
Committee Against Torture, art. 28, and the mandatory jurisdction of the International Court of 
Justice, art. 30 - specifically note that nations may take reservations from their terms. 
Nonetheless, the Convention contains no provision that explicitly attempts to preclude states 
from exercising their basic right under international law to enter reservations to other provisions. 
Without such a provision, we do not believe that the Torture Convention precludes reservations. 

Third, in regard to multilateral agreements, a treaty reservation may not be valid if it is 
objected to in a timely manner by other states. Vienna Convention art. 20. If another state does 
not object within a certain period of time, it is deemed to have acquiesced in the reservation. 
Even if, however, another nation objects, that only means that the provision of the treaty to 
which the reservation applies is not in force between the two nations - unless the objecting 
nation opposes entry into force of the treaty as a whole between the two nations. Id. art 21(3). 
Here, no nation appears to have objected to the United States' further definition of torture. Only 



5 Although, under domestic law, the Bush administration's definition of torture was categorized as an 
"understanding," it was deposited with the instrument of ratification as a condition of the United States* ratification, 
and so under international law we consider it to be a reservation if it indeed modifies the Torture Convention 
standard. See Restatement (Third) at § 313 cmL g. 

6 Further, if we are correct in our suggestion that the Torture Convention itself creates a heightened intent standard, 
then the understanding attached by the Bush Administration is less a modification of the Convention's obligations 
and more of an explanation of how the United States would implement its somewhat ambiguous terms. 

7 It should be noted that the United States is not a signatory to the Vienna Convention, although it has said that it 
considers some of its provisions to be customary international law. 
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one nation, Germany appears to have commented on the United States' reservations, and even 
Germany did not oppose any U.S. reservation outright. 

Thus, we conclude that the Bush administration's understanding created a valid and 
effective reservation to the Torture Convention. Even if it were otherwise, there is no 
international court to review the conduct of the United States under the Convention. In an 
additional reservation, the United States refused to accept the jurisdiction of the ICJ (which, in 
any event, could hear only a case brought by another state, not by an individual) to adjudicate 
cases under the Convention. Although the Convention creates a Committee to monitor 
compliance, it can only conduct studies and has no enforcement powers. 

III. 

You have also asked whether interrogations of al Qaeda operatives could be subject to 
criminal investigation and prosecution by the ICC. We believe that the ICC cannot take action 
based on such interrogations. 

First, as noted earlier, one of the most established principles of international law is that a 
state cannot be bound by treaties to which it has not consented. Although President Clinton 
signed the Rome Statute, the United States has withdrawn its signature from the agreement 
before submitting it to the Senate for advice and consent - effectively terminating it. The United 
States, therefore, cannot be bound by the provisions of the ICC Treaty nor can U.S. nationals be 
subject to ICC prosecution. We acknowledge, however, that the binding nature of the ICC treaty 
on non-parties is a complicated issue and do not attempt to definitively answer it here. 

Second, even if the ICC could in some way act upon the United States and its citizens, 
interrogation of an al Qaeda operative could not constitute a crime under the Rome Statute. 
Even if certain interrogation methods being contemplated amounted to torture (and we have no 
facts that indicate that they would), the Rome Statute makes torture a crime subject to the ICC's 
jurisdiction in only two contexts. Under article 7 of the Rome Statute, torture may fall under the 
ICC's jurisdiction as a crime against humanity if it is committed as "part of a widespread and 
systematic attack directed against any civilian population." Here, however, the interrogation of 
al Qaeda operatives is not occurring as part of such an attack. The United States' campaign 
against al Qaeda is an attack on a non-state terrorist organization, not a civilian population. If 
anything, the interrogations are taking place to elicit information that could prevent attacks on 
civilian populations. 

Under article 8 of the Rome statute, torture can fall within the ICC's jurisdiction as a war 
crime. In order to constitute a war crime, torture must be committed against "persons or property 
protected under the provisions of the relevant Geneva Conventions." Rome Statute, art. 8. On 
February 27, 2002, the President determined that neither members of the al Qaeda terrorist 
network nor Taliban soldiers were entitled to the legal status of prisoners of war under the 
Convention Relative to the Treatment of Prisoners of War, 6 U.S.T. 3517 ("GPW"). As we have 
explained elsewhere, members of al Qaeda cannot receive the protections accorded to POWs 
under GPW because al Qaeda is a non-state terrorist organization that has not signed the 
Conventions. Memorandum for Alberto R. Gonzales, Counsel to the President and William J. 
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Haynes, II, General Counsel, Department of Defense, from Jay S. Bybee, Assistant Attorney 
General, Office of Legal Counsel, Re: Application of Treaties and Laws to al Qaeda and 
Taliban Detainees at 8 (Jan. 22, 2002). The President has appropriately determined that al 
Qaeda members are not POWs under the GPW, but rather are illegal combatants, who are not 
entitled to the protections of any of the Geneva Conventions. Interrogation of al Qaeda 
members, therefore, cannot constitute a war crime because article 8 of the Rome Statute applies 
only to those protected by the Geneva Conventions. 

We cannot guarantee, however, that the ICC would decline to investigate and prosecute 
interrogations of al Qaeda members. By the terms of the Rome Statute, the ICC is not checked 
by any other international body, not to mention any democratically-elected or accountable one. 
Indeed, recent events indicate that some nations even believe that the ICC is not subject to the 
authority of the United Nations Security Council. It is possible that an ICC official would ignore 
the clear limitations imposed by the Rome Statute, or at least disagree with the President's 
interpretation of GPW. Of course, the problem of the "rogue prosecutor" is not limited to 
questions about the interrogation of al Qaeda operatives, but is a potential risk for any number of 
actions that have been undertaken during the Afghanistan campaign, such as the collateral loss of 
civilian life in the bombing of legitimate military targets. Our Office can only provide the best 
reading of international law on the merits. We cannot predict the political actions of 
international institutions. 

Please let us know if we can be of further assistance. 



Sincerely, 




Attorney General 
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Department of Justice Memorandum 

TO: White House Counsel Alberto Gonzales 
FROM: Attorney General Jay S. Bybee 

RE: Definition of torture; 1984 Torture Convention 



U.S. Department of Jusuce 
Office of Legal Counsel 



tr-tnhin&K.&C MUM 



Augu&t 3 , 2002 



MLTnoraniium for 



a Ibi y,o r ?. Gonzalez 



Counsel to the President 

tf(= ■ S/flmiQtrfs of Comiua for Inlerrugulinn under IS U.S.C 2540-1 34QA 



Yay have asked for our Office's views regarding lhc standards of conduct umter 
Lhc Convention Against Torture arid Other Cruel, Inhuman m<i Degrading Treatment or 
Punishment as. implemented by Srctiens- ^ 
Code. As we understand it, tin's qucstiw 
interrogations outside of the linked f 



proscribes acts inflicting and thai mc 
sufferings whether mental or physical. 
Lhe Level of torture within (he meaning of! 
Conclude thai certain acts may be cruel, in 
and suffering of the requisite intensity Co I 



2340-234OA of title IS of the United States 
i has arisen in the context of the conduct of 
We conclude beEow that Section 2340A 
Really intended lo inflict, severe pain or 
; acts must be of an extreme nature to rite la 
on 1340A and the Convention. We further 
nan, or degrading, but stitl not produce pain 
1 within Section 2340A's prose nption against 



torture. We conclude by examining possable defenses that would negate any claim that 
certain interrogation methods violate (he statute. 

In Part 1, wc examine the criminal statute's text and history. Wc conclude that for 
an act £& constitute torture as defined in Section 234fl, it must inflict pain that is difficult 
to eruture. Physical pain amounting to torture must he equivalent in intensity lo the pain 
accompanying serious physical injury, such as organ failure, impairment of bodily 
function, or even death. For purely mental pain or suffering to amount to torture under 
Section 2340, it must result in significant psychological harm of significant duration, e.g., 
lasting for months or even year*. We exclude thai lhe mentaJ harm also must result 
from one of the predicate acts listed in the statute-, namely: threats of" imminent death;, 
threats of infliction of the kind of pain that would amount to physical torture; infliction of 
such physical pain as a means of psychological torture; use gf drugs or other procedures 
designed to deeply disrupt, the senses, ur fundamentally alter an individual 1 » persons tityL 
or threatening to do any of these things to, a third party, 'l hc legislative history simply 
reveals that Congress intended for the statute's definition lo track the Convention's 
definition of lorlurc and (he reservations, understanding ancE declarations that the United 
States submitted with jis ratification. We conclude that the statute, taken as a whole, 
makes pJain that it prohibits only extreme 

In Part IK we examine the text, naLifkiBtion hisicry^ and negotiating history of the 
Torture Convention. We conclude that the treaty's text prohibits only the most extreme 



acts by reserving* criminal publics solely for torture and declining En require such 
penalties for ^crucl, inhuman, or u^ijpdirtjr, Irealnvcnt or punislunenL 1 ' This confirms our 
vkw thai the criminal slamtc penal [/.us -only ih-^. mcnl egregious conduct. Encculive 
brand] mUirprdations and reprekenliitions to lilie Senate at ihe time of ratification further 
confirm l! d\ \\::\\y w.ls. irjlendcd ! ] reach <j:ii\ Ihs ^ 1 1- : -. L extreme COndtKl. 

in >':iri [IN wu analyze is* lunsprtidonce of [he Tom re Victims Protect Ac! 28 
U.S.C. & 1 J50 nnie f2CQ0), which provides clviI rccitedii^ for torture viciims, to predict 
the standards thai courts might follow in determining what, actions reach [he threshold of 
torture m the criminal contesl- We conclude from ihcsc cases ihal courts 3 re likely to 
lake a totaltry of-thfi-circurrtstances approach, and will Look to an entire course of 
conduct, to determine whether certain act* will violate Section 2340 A. Moreover, these 
eases demonstrate dial most often torture invujvcs cruel and extreme physical pain. fn 
Pan TV„ we examine international decisions reading the use of sensory deprivation 
icchniuiLes. These cases make clear trial while many of these lechniques may amount to 
Lrud n inhuman or de^adrng lrealment> they do not produce puin or suffering of (he 
necessary intensity 10 meet the definition of torture. From these decision^ we conclude 
that there it a wide range of such lcchmqtics thai wilt not rise ttt the level of IotIlitc. 

In Part V, we discuss whether Section 2340A may be unconstLtutiortaJ if applied 
to interrogations undertaken of enemy CDtrjoaLajits pursuant to the President's 
Comrnander-in-Chicf powers. We find that in the circumstances of ihc current war 
against d Qacda and its allies, prosecution under Section 2340 A may be barred because 
unfitttcment of the slatute won id represent an unconstitutional infrmgemcrri of ihe 
President's authunJy tii undue) war. Ln Part VI, we discuss defenses to an allegation that 
an interrogation method might violate the statute. We conclude that, under the current 
circumstances, necessity or self-defense may justify intcrrogal ion methods rJiat might 
violate Section 2340A. 

I, I8U.S.C.|&2340-234flA 

Section 2 340 A makes it a criminal offense for any person "outside the United 
States [to] commstf | or aflemplfj to commit torture," 5 Section 2340 define* the act pf 




1 If craivicted of lecture, a defendant faces a fine- oe up to Twenty Messrs" unptiroiuDGru or both. If, however, 
tiic aei refilled bt thu victim's; death, a defend aril ray be sentenced to lift: imprisoni-nem :w w deitb. See 
1 B tJ.B.C, A. S 2340 A(a}. Whether death results ft&M (he u^c iLk> iflfects. the applicable statute of 
limitations. Where death 4*xx noi n^uli, (he sfn,ru1f of Linu'talLoits is- eifcht years; if dsaiji reside:, ilicrr g no 
ilamifl c>f]miha1ioEiE. See I5U.S.C.A. j J2B6fb) |Wes4 Supp. 2002); r^f f 5,132tHg)fiKB^ ( West Supp. 
20021 5«1iom 2340 A us <^mji]ly cpaL-icd ■: I i .3 pyi prgvKjr for the death penalty as a famishment. .W 
OcrtJtitiij Crinw Edl, Fub- L. No. 103-3-12:, Tills VJ, Section 106 SLai, I 970 fl£9+) r, unending 

section 2 MO A te- provide foi d* death penalty*; H K.. tw Rep. So ] 03-"? 11, at 3S£ ( l^hbomr U*i 
the 4U1 nLklfid rhu J^adh penalty as a penalty iortBrnne). 

M4*i TSMiUly, the USA Patrrat Act, Pub. L. N*. E07-M. 1 ] 3 StaJ. 3^2 (2(jr>|>. imcDdcd sretwn 
2340 A to esp!«Ely codify the offense of ctvaspiri^j 1 10 cgntrnJi HDrturt. Congnsfi. c oactod. this *fttetHtti*;ci( 
as part of a broader cdurt in *!nsun? 1ha,l radavidtiHls tn&£t& in Ihc p]amung of temorilt ndi^rjei «dd be 
pms routed imspccirvrof^bcrethe aetiviuo todk p[ H e*. ^e Ei- K. ft= P . No. 157-2 Jrj. at 70 (2001) 
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aci committed by a pcF&on acttn^ under ihu color of law specifically 
nilendud to inflict scvt.Tc phyakat ot menial pain or suffering (other than 
pain fir suffering inc idenisj ici lawful sanctions) upon archer person 
within his. euslcdy or physical control 

IS U.S.C.A. § 2340(1 J; see id. § 2340A. Thus. Co convict a defendant of tenure, the 
prosecution must establish thai: £l ) the torture occurred outside the United States; (2) the 
defendant acted under the color of law: (3} the victim was within ihe defendant's custody 
or physical control (4) the defendant specifically intended to cause severe phyait^i or 
mental pain or sufferings and (5) thai Che acl inflicted sever* physical or mental pain or 
suffering. See aho S. Exec. Rep. No, 101-30, at 6 (1990) ("For m act to be torture, 1 it 
must . , . cause severe pain and suffering, and be intended to cause Severe pain and 
suffering,"). You have asked us (o address only the elements of specific intent and the 
infliction of' severe pain or suffering. As such, we have not addressed the elements of 
"outside the United Stale*," "color a Haw/' and "custody or control.** At your request, 
we would be happy to address these elements in a separate memorandum. 

A. "Specifically Intended" 

To violate Section 2340A. the statute requires that severe pain and suffering must 
be inflicted with specific intent See IS U.5,C, § 2340(1). In order for a defendant to 
have acted with specific intent, he must expre&sly intend to achieve ihc forbidden acl. 
Sec United States v. Carter, 530 U.S. 25 5 r 269 (2000J; Black's Law Dictionary at S14 
(7th cd, 1999) (defining specific intent as 4< [l]hc intent to accomplish the precise criminal 
act that one is later charged with 11 ), For example, in Rntriaf v United Stat&i 5t0 U.S. 
135. 141 (1994), die statute at issue w M construed to require that the defendant acl with 
tlie ^^"MjeifiL intent to commct the Dnrtic - ," (Inlcrnai quotation marts and citation 
omitted). As a result, the defendaiil had to act with ihe express '"purpose to disobey die 
taw" in order for the mens rev element to Lie satisfied. Ibid, (internal quotation marks and 
citation entitled) 

Here, because Section 2340 requires thai s defendant act with the specific intent 
to inflict severe pain, the infliction of such pain must he the defendant's precise objective. 
If the statute had required only general intent, it would be- sufficient to establish guilt by 
showing that the defendant ''possessed knowledge with respect to the actus reus of the 
crime." Carter, 530 U.S. at 26S. If the defendant acted lowing thai severe pain or 



^discussin^tiie addition of "caEispnaey" as a «rp grace offeftE* fat a vijrurv vf "Fcdwi3 terrorism 
ufrsciKfsD. 

" We aote. bowcvtJ-. thai IS U.S.C. [j 2 J4D( }} suppfei** a. dtfiiurio a of the teim. "Uniied Slates, 71 h 

defines l! as "ill ire*? under the jurisdicttmi attic United State including my of ike P W= dented LtT 
16 U.S.C. |f 5 rat 7, and in 49 U.S.C. * 46501(2). Seelm 5 |Kwid« tot United States "includes al] 
j>Lac*s and mua. cnntaqbl <ir insular, subj^t to Ihe junfidLetton of the United States." By tiidudi^ the 
[luNjijdcin out l'i Si'.-d-JA 7. the term. "TJuiLcd Stilts" at tistd ui l^uvci i>n iiKhides thr ""special 

ijiicirjiiiL and !,:i[i(Li:iLil juriMJicticHi j^f ilie (.lulled S-lulei " Mchwltf, The incorporation byrrfeftoce u 
Section 4^50HZ} nstenda Ok delioliion of Hit "Untied States" to "spesial abr^fl pitigfohor] of (be United 
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suffering was reasonably IftgJ to resell 1mm his actions, but no more, he would have 
acted only with general intent $e* id. at 269- Blacks Uw Dictionary ft] 3 £7th el 1 999) 
{explaining ihal general intent "usufally] takes, the form of recklessness (Involving actual 
awareness of a risk and the culpable taking uf thai risk) or negligence (involving 
blameworthy ifwdvcrtcnecrK The Supreme Cout! lias used the following example to 
illustrate the difference between Qiesc Iwo mental states: 

[A] person entered a bank and tocik money from a teller at gunpoint, but 
deliberately failed to make a quick gelaway from the- hank in the hope of 
being arrested so that he would be returned to prison and treated for 
Alcoholism. Though this defendant knowingly engaged in the acts of 
using farce and liking money (satisfying "genera] intenf ) h he did not 
intend permanently to deprive the bank oi" its possess ton of the money 
(failing to satisfy "specific intent"). 

Carter, 530 US. ai2tiS (citing E W- UFwc & A. Scott, Substantive Crimmal Uw § 3.5, 
at3l5(l9£&)). 

As a theoretical matter, therefore, knowledge alone Utat a particular result is 
certain to Occur does not constitute specific intent. As the Supreme Court explained in 
the ooataet of murder, ^the . . , common law of homicide distinguishes . . . between a 
person whu knows dial another penawi will he killed as a result of his conduct and a 
person who acts with die specific purpose 0 r taking mother's lifef.]" Vrtired States v. 
Baitey, 444 U.S. 394, 405 (L9S0). M Pui differently, the lav* distinguishes actions taken 
'because of a given end from actions taken 'in spite of Ihelr unintended but foreseen 
consequences.." Vacco v. Quill, 521 U.S. 793 t S02 03 (1997), Thus, even if the 
defendani knows thai severe pain wilt result from his actions, if causing such hum is net 
his objective, he lacks the requisite specific intent even though the defendant did not act 
in good ■faith. Instead,, a defendant is guilty of torture only if he acts with the express 
purpose of inflicting severe pain or suffering on a person within his custody or physical 
control. While as a theoretical matter such knowledge does not constitute specific anient, 
juries are permitted to infer from the factual circumstances that such intent is present.. 
See. e.g., United State-? v. Godwin, 111 F.3d 65% 666 (4th Cir. 2001), United State.* v. 
Wo, 257 F-3d 112, IIS (2d Cir. 2001); United States v. Wood, 207 F.3d 1222, 1232 
(IQlh Cir. 2000); Henderson v. United S&tes, 2Q2 F.2d 400, 403 (6th Cir. 195 3). 
Therefore, when a defendant knows that his actions will produce the prohibited result, a 
jury will in all likelihood conclude that the defendant acted with specific intent. 

Further, a showing that an individual acted with a good faith belief that his 
conduct would not produce the result than the law prohibits negates specific intent See, 
*-g rt South Ait. Lmifi, Ffrshp. of Ten*, v. Retsc, 218 F.3d 51 S r 53 1 (4th Cir. 2002). Where 
a defendant. acis in good faith, he acts with an honest belief that be has not engaged in die 
proscribed conducL See Cheek v. United States, U.S. 192, 202 f_199I}; Vniied States 
v. Mancuso, 42 F.3d B36 N 837 (4lh Cir. 1994). For e*#nipte, in the context of mail fraud, 
if an individual honestly believes that the material transmitted is truthful, he has not acted 
with the required inlcnl to deceive or mislead. See. e.g., United States v. Sayakham. I R6 
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F.3d 928, 939= 40 (9(h Cir. 1999). A gooJ failh belief net; J not be a nasonahtc (ins. .See 
Cheek. 49S U.S. at 202. 



Although a defendant th eoretically could hoUL an unreasonable belief thai his ads 
would not constitute the actions prohibited, by live statute, even though they would as a 
certainty produce Ibc prohibited effects, as a matter of practice in ihe fedenil criminal 
justice system it is highly unlikely that a jury would acquit in such a situatfonr Where a 
defendant hold;; an unreasonable belief, he will confront rfoc problem cf proving to th.c 
jury thai he actuary held (hat belief. As the Supreme Court noted in Gfatf, L lbc more 
unreasonable the asserted beliefs or misunderstandings are. die mora likely die jury .. . 
wilE find that ths Government has carried its burden, of proving" intent, Id. at 203 04. 
As we explained above, a jury will be perm i tied to infer thai the defendant held the 
requisite specific intent As a matter of proof, therefore, a good faith defense will prove 
more compelling when a reasonable basis exists for the defendant's belief- 

B* ^Severe Pain or Suffering^ 

The key statutory phrase in the definition of torture is. the statement that acts 
amount lo torture if they cause "severe physical ur mental pain or suffering;" In 
exaamning the meaning of a statute, its text must be the starting poinl. See fNS v. 
Pklnpathya. 4r>4 U.S. l83 T t*9 (19*4) ("This Court has noted on numerous occasion* 
that in all cases involving slaiutory construction, our starting point must be the language 
employed by Congress, ... and we assume that the fegi slattva purpose is expressed by 
the ordinary meaning of the words used.") (internal quotations and citations omitted). 
Section 2340 makes plain that the infliction of -pain or suffering per se, whether ft is 
physical or menial, is insufficient to amount to torture. Instead, the text provides that 
pain or suffering must he "severe" The statute does not, however, define the term, 
"severe" "In the absence of such a definition, we construe a statutory lcrm in accordance 
with its ordinary or natural meaning" FDfC v. Meyer, 510 U.S. 471, 476 {1994). The 
dictionary defines "severe" as "fu Inspiring in ex actum, punishment, or censure" or 
"{l]nfhciing discomfort or pain hard to endure; sharp; afflictive; distressing; violent; 
extreme; as severe pain, anguish, torture." Webster's New International Dictionary 2295 
(2d ed. 1935), see American Heritage Dictionary of the English Language 1653 (3d ed. 
1992) ("extremely violent or grievous: severe pair"] (emphasis in original)- IX The 
Oxford English Dictionary 572 (197B) {"Of pain, suffering, loss, or the like; Grievous, 
extreme" and 'of circumstances . . hard to sustain or endure 1 "). Thus, the adjective 
"severe" conveys that the pain or suffering must he or such a high Level of intensity thai 
the pain is difficult for the subject to endure. 

Congress's use of die phrase "Severe pain" elsewhere in Ihc United States Code 
can shed more lighten its meaning, See. e.g., West Va. Umv. Hasps., fne. v. Casey, 499 
U r S, S3, tOO (1991) T[W]c construe [a statutory term} to contain lliat permissible 
meaning which fits most logically and enm ftjrtsbly into the body of both previously and 
subsequently enacted law/*). Significantly, the phrase ll sevcrc pain" appears in statutes 
defining an emergency medical condition for the purpose of providing health benefits. 
See, eg, 8 U5,C. § 13-59 (2MQ); « U.S-C g 1395w-22 {2000); td g 1395x (2000); M $ 
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t^dd (2000): ul t \ >*!(>[> G>m. ;,!. $ 1^-2 <;>■.•:>; J). TW .u.lil^ dcii'.L nr. 
emeigency cnndilinq w one "manifesting llsdfby acuit symptoms of sufficient seventy 
(including severe pain) ouch ibai a prudent lay persun, w|w> possesses an average 
knowJedgc of health and medicine^ cnulci reasonably expect the absence of immediate 
[ii-llLilh] ^tienfion to result in— plating fhe health of the individual . r . (i) in serioui 
jeopardy, (ii) serious impairment to bodily functions, or <iii> scnaus. dysfunction of any 
bodify organ or part." M § 1 3 95 w-22 (d)(3)(B) (emphasis added). A]1rrou£b dteic 
statutes address a substantially different subject, from Section 2340, thuy art nondhclcss 
helpful for underslantiifig what constitutes severe physical pain. They treat severe pain as 
an irulieattor &f ailmcnls that arc likely to result eh permanent flrtd serious physivj] damage 
in, the absence of immediate medical treatment. Sudi damage must rise to the level of 
death, organ failure, or (be permanent impairment of a significant body (unction. These 
stalutcs suggest mat "severe pain." m used in Section 2340, must rise to a similarly high 
level— ihc level that would ordinarily be .sAsnciaicd with a sufficiently serious physical 
coijdjtjoij or injury such as death, or^an failure, or serious impairment of body 
functions— in order to constitute torture. 3 

C ever* niEJo ral pain or suffering" 

Section 2340 gives further guidance as to the meaning of "severe mental pain or 
suffering," as distinguished from severe physical pain and suffcrinE The statute 
defines "severe mental pain or suffering" as: 

die prolong-ill rnentfil harm caused by or resulting from — 

(A) the intentional infliction or threatened infliction of severe physical 
pain or sufferings 

(B) 1hc administration or application, or threatened administration & 
application, of nni nd- allcring substances or odier procedures ealcuLaled to 
disrupt profoundly the senses or the personality; 

(C) the threat of imminent deatb; or 



1 One might a^uc ihai bernus^ (he flatntc usti "or" nrber [hart "ajvl" m rbp phrase "pain or ranTcring 1 * thai 
"wvtr? pbysitaJ s\ifrciLa£ n ii a. cancel (iiatmcE from "sere re physical pain." Wc btlttvc rhc fceticr view of 
ilse statutory lam is, However, dun \\tr.y are nnt tfEbJici concepts, nwitawse dots uol dcfiiK '"severe 
ifisalal ps-w." ml 1 'severe menta] sufFcfLn£ ,n acjnfaftly Instead, cl gives (he phrase "severe cbental pain or 
suffering' a single tefirurUm H^ust "pirn nr Eirf!ffrui£" is ikigEe L^epi fcrlbe purposes, of "aevett 
niKa-ial paiinH sufreriag,'" it should likewise tie read its a single cuncepr for (be purposes of v:v*ic pti^inal 
pain cr Eriifferkij;. Moreover, d^htfiirlcsdetinj! the words, '■pain" and "^LijTeriiig." m terms oi -racb othej. 
r^^fjr^. <?.g , Wrbstei'B TliiiJ New Intomcloiia] DiEitoflr? ?3S4 f L"WJ>|dcfii:iiiL: ^LllrLiififli "Ihe 
eni.huniicr of. . . pain" tur "a (salfi tndnjed")- Webster's Thud New IaieiiB[i*Tia.L Dif-n'onary 2234 {1 
(3*tfr); XV] [ The Oiferd English DktioBflij- I2S (.Id ed. J***i ^iiiun E siifTerins. aa H, flio bearit^ or 
nndETEOtBg of paiB ,5 ft wrifi-. f.jf.^nnJijm House Weiatr's Ujshridjsd Dictirjoiiy 3 394 {2d Ed. 1995) 
(d*]i n Ln e ^ain" as -physical sufferiiig."Ji The American HctIUjjp JHctiBnary of the English Laafiia e e SH3 
tCoifcge k£. (iltriruna F ™ ^ "s.w(TenBg or distress"). Furthei. ewn Jfwc » read sbe inflktian 
of severe pbvsU;i] kulTBTing je djstLnct from severe physdea] paLn, |i » Jilficula tcn:anceiw: ofsueh 
sufJennf th*t would ivrt involve ttvac ph^A pa , n . Accordingly, wc eondude iliai "p-iit^ sofferiT??" is 




(□) the threat that another person wilt imminently be subjected Jo death, severe 
physicai pain or suffering, or the administration or application of mind-aJtering, 
substances or other procedures calculated to disrupt profoundly die senseim 
personality. 

IS U.5.C. § 2340(2). In order to prove Severe menial pain or suffering," the statute 
requires proof of prolonged mental f^im" thai was caused by or resulled from one of 
four enumerated acts. We consider each of ltaw clement*. 

/. "Prolonged Menial Harm ' ' 

As an initial maUex, Section 2340(2) requires; that (he severe mental pam must he 
evidenced by '^prolonged mental harm" To prolotsg is to "lengthen in hif\e' r ur cn 
"extend the duration ol T to draw out " Webster's Ihird New International Dictionary 
1315 (1988); Webster's New ItiternationaS Dictionary 19&J [Zd ed. 1935). Accordingly, 
"prolong™ adds a temporal dimension tn the harm to the individual namely, lTi^i the harm 
must he one that is endured over some period a f time, Put another way T the acts giving 
nse to ihe hnnv must cause some Lasting, though uol necessarily permanent, damage. For 
example, the mental strain experienced by an individual during a lengthy and intense 
interrogation— such as one ihal state or local police might conduct upon a criminal 
suspect— would not violate Suction 23d0(2). On the other hand, the development of a 
mental disorder such as posttraumatic stress disorder, which can last months or even 
years, of even chronic depression, which also can last for a considerable period of time if 
untreated, might salisfy Ihe prolonged harm requirement. See American Psychiatric 
Associalion, Diegnastit and Statistical Manual of Menial Disorder* 426, 439-45 (4th ed. 
1994) fDSM-lV"). See alio Craig Hancy & Mona Lynch, Regulating Prisons of the 
Future: A Psychological Analysis of Supermox and Solitary Confinement, 23 N Y.U. 
Rev. L, & Soc. Change 477, 509 (1997) (noting that posttraumatic stress, disorder is 
frequently found in forturc victims); cf. Sana Lone, Immigration Lav andHeahh § 1 ft:4(i 
{200 1) (recommending evaluating for post-trauniatic .stress dtsoider irumigrant-cliecit 
who has experienced Jorlurc).'* By contrast to "severe pain," the phrase "prolonged 
mental harm 11 appears nowhere else in the U.S. Code not does it appear in relevant 
medical literature or international hum in rights, reports, 



* Tat DSM-IV explains that porttnumfllk diionltr f"FTSIV"i is hit>u E tit on by exposure m [raunuiic: 
ev-n*s h h BS- HTiCHiS ftjyfi 2 L^I Lnjujy <n ^stnu^ir^ tfv? teaJtiE (rfouim aitf dwiiift e>WC C^Dti tin: 
individual ftli ■"InieaK fcar"^ "□nr™-." Id. at 424. Thciss lutfan^ fnim chs disontorctxpericiice lie 
trauma through, rnter tifiit, "^ttKumnt ftrtd intrusme di^tressjng rccdlKti&juGfUu: evenC* "recurrent 
ddscrciijns dreajm nfitw twin," or "inlens* psjreJualGeica.1 diatnejs, ai ^iposuec m infernal or esittrnd luci. 
ihujyntolin oi icficiubLe an aspect of rJic iraumaiic Id. nt42S. Additionally i per,™ with PTSD 

■'[p]cfi!5tcm[]yr aiimuLi ^mared irth toe tnuina, iududioft avoiding ComrercBJtioQS atoultht 
it*vciM, plara tint senate icccJtatfioHS about rhe i^inwr and they expenenn a JiitmhinB <>K e ™= ra l 
rcsponsrvTncii, such as a -tL^lrsetud nmp #f B fT«t^.g., unabh to hnvo loving feel]^);' *im3 "the brling 
(►f cktaLkni.e-iil cir ■rstrangcmciit from uLlicra." Jftj'J Fimlly, an individujS wtlhPTSr ' 
xyr^coms of uwrcased^nus^ ^iJ^d by -§ni(BhilLt>- or Dutbuists of^er, 1 ' 
"eKfl^rikd x^n Ic ^spoqk," *nd difrkuLty stuping « L^^n^ri^ 



Not only must the menial harm be prolonged to amount it? severe mental pain antt 
suffering, but also it must be caused by or result from one of the acts listed in the statute. 
In (he absence of a catchall provision, lb* m^l natural reading of the predicate acts listed 
in Section. 2340(2)(AHP) ' s ^al Congress i nLcjiJed it to be exhaustive. Tn oihcr words, 
other acta nal included within Section 2340(2) enumeration are not within the statutory 
prohibition, -feist Utitkemm v. Tarrant County Narcotics htettigence <& Osvrdinctsm 
Unir, 507 Lf.S. I63 T m ( CExprvwio uniia est ezclurio alterivs.")\ Norman Singer, 
2A Sutherland on Statutory Construction § 47.23 (6th cd, 1000) ('jWjhcrc- a form of 
conduct, me manner of its perfermancc and operation, and live persons and things io 
which it refers are designated. There is an inference that a hi omissions should be 
understood as exclusions."} {footnotes omitted), We conclude thai torture within the 
meaning of the statute requires, the specific intent to cause prolonged menial harm by one 
of the acts listed in S ection 2340(2). 

A defendant must specifically intend to cause prolonged mental harm for the 
defendant to have committed Lorturc. It could be argued that a defendant needs, lo have 
specific intent only to commii the predicate acts that give rise to prolonged mental harm. 
Under that view, so long as Ihe defendant specifically intended to, Tor c^amplc^ threaten a 
victim with imminent death, he would h ivc had sufficient mens rpa for a conviction. 
According to this view, it would be further necessary for a conviction to show only that 
the victim Factually suffered prolonged mental harm, rather than tbat the defendant 
intended lo cause ii, We believe that this approach is contrary lo the text of the statute. 
The statute requires; that Ihe defendant specifically intend lo inflict severe mental pain or 
suffering. Because the statute requires this mental stale with respect to ihc infliction of 
severe mental pain, and because it expressly defines severe mental pain in terms of 
prolonged menial harm, that mental state must be presenl with respect to prolonged 
mental harm. To read she statute otherwise would read the phrase "the prolonged mental 
harm caused by or resulting from" out of the definition of ^severe menEat pain, or 
suffering," 

A defendant codld negate a showing of specific intent lo cause severe mental pain 
or suffering hy showing that he had acted in good faith that his conduct would not 
amount to the acts prohibited by the statute, Thus, if a defendant has a good faith belief 
that his actions will not result in prolonged mental harm, he lacks the mental state 
necessary for his actions to constitute tort are. A defendant could show that he acted in 
ijood fniih by taking such steps as surveying professional literature, consulting with 
experts, or reviewing evidence gained from past experience. See, e.g., RatMaf, 510 U.S. 
at 142 n, ID (noting thai where the statute required that the defendant act witb the specific 
intent lo violate the law r die specific intent clem cm "might be negated hy, c.g. t proof that 
defendant rclLed tn good faith un advice ^f counsel,"} {citations omitted}. All of these 
steps would show that he has drawn on the relevant body of knowledge concernm^ the 
result proscribed that the statute, namely prolonged mental harm, Because the presence 
of good faith would negate ihe specific intent element of torture, it is » complete defense 
te such a charge. See. e.g., United Stums v Wall* 130 F.3d 739, 746 (6th Cir. 1997); 
United States v. Casperson, 773 Fid 21 6, 222-23 (3 th Cir. 1985). 



2. Harm Caused By Or Resulting From Predicate Aeti 



Section 2j4Q(2) sets forth Four basic categories of predicate acts. First in the lisl 
is the "intentional inflieiiari or threatened infliction of severe physical pam nr suffering " 
This, might ur test appear superfluous because the statute already provides lhat the 
infliction of severe physical pain or sufRrjtig Cwn amount to torture. This provision, 
however, actually captures ihe infliction or physical pain or suffering when the defendant 
inflicts physical pain or suffering with genial intent rather than the sped fie intent [hat is 
require J where severe physical pain or suiTcring alone is the basis for the charge. Hence, 
(his subsection reaches tie infliction of severe physical pain or suffering when it is bu( 
the means af causing, prolonged mental harm. Or put another way, a defenclam has 
committed torture when he intentionally inflicts severe physical pain or suffering wilJl the 
specific intent of causing prolonged, mental harm. As for the acts themselves, acts that 
cause "severe physical pain or suffering" can satisfy this provision. 

Additionally, the threat of inflicting such pain is a predicate act under the stalulc, 
A threat may be implicit or explicit Sea, -e.g., United Stales f Sac&dev, 279 F,3d 25, 29 
(1st Cir. 2002), In criminal law t courts genera] Ly determine whether an individual's 
words or actions constitute a threat by examining whedier j reasonable nerrmn in the 
same circumslantes would conclude that a threat had been made. See. e.g., Watts v. 
United States ; 3*4 U S- 705 L 70S (1*69) (holding lhat whether a statement constituted a 
threat against the president's life had to be determined in light of nil the surrounding 
circumstances); Saehdev, 279 F.ld at 29 ("a reasonable person in defendant's jmsitign 
would perceive there to be a threat, explicit., or implicit, of physical injury 1 '); United 
States v. Kkgrrami, SSH F2d 1 1 86, 1190 (7th Cir. 1990 J (to establish lhat a threat was 
rmnlc, the statement rrtust be made "in a wmtest or under such circumstances wherein a 
reasonable person would foresee that Ihe statement vrauld be interpreted by tbose to 
whom the maker communicates a statement as a serious expression of an intention lo 
inflict bodily harm upon [another individual J") {citation and internal quotation marks 
omitted); United States v. Peterson, 483 F..2d I222„ 1230 (D.C Cir. 1973) (perception of 
threat of imminent harm necessary to establish self-defense had to be "objectively 
leasftriahle in light of ihe surrounding cirt-vimstanccs 11 ). Based on this common approach, 
we believe lhat the existence of a threat of severe pain or suffering should be assessed 
from (he standpoint of a reasonable- person in the same circumstances. 

Second, Section 2340{2:)(B) provides that prolonged mental harm, constituting 
torture, can he caused by "the administration or application or threatened administration 
or application, of mind-altering; substances ur oilier procedures calculated to disrupt 
profoundly the senses or the personality." Hie statute provides no further definition of 
what constitutes a mind-altering substance. The phrase "mind-altering substances 1 ' is 
found nowhere else in the U S, Code nor is it found in dictionaries. 11 is, however, a 
commonly used synonym for drugs. e.g. T United States v. Kingsley, 241 F.3d $28, 
S3-^ (6th Cir.) (referring to controlled substances as '^mind-tiering substancefs]' 1 ) cert, 
denied. 122 S, Ct, 137 (2001); Hvgpe v Johnson, III F.3d 466, 50] [5th Cir. mi) 
{referring to drugs and alcohol as ll mind-aL[crmg substancc[s] M ) t cert, denied, 523 U.S. 
1014 1199*)- In addition, the phrase appear, in a number of stetc statutes, and the context 
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m which it appears confirms this understanding of the phrase. See. e. g „ Qd PcnaJ Coda 
$ 3500(c) [West Supp. 2QO0) psychotropic drugs also include mineral ten ng . . . 4rug* 
. rj\ Minn, Slat Aim. 5 2603.201(b). fW«t Supp. 20O2) ("'chemical dependency 
treatment 1 '' define as prpgrsm.5 designed to "roduc{e§ the risk of (he use of alcohol, drugs, 
or other mind-altermy substances") 

This subparagraph, however, dues not preclude any and all use of drugs. Instead, 
ii prohibits the use of drugs that "disnapt profoundly the senses or the personality." To be 
sure; one could argue that this phrase applies only lo "oilier procedures,' 1 not the 
application of mind-altering substances, We reject this interpretation because the terms 
of Section 2340(2) expressly indicate that the qualifying phrase applies to both "other 
procedures" and the "application of mand-alterLiig substances/'' 11 he word ^ther* 
modifies "procedures calculated to disrupt profoundly the senses." As an adjective, 
"other" indicates that the term Or phrase it modifies is the remainder of several things. 
.See Webster's Third New International Dictionary 1598 (1986) (defining "cither" as the 
one that remains of two or more 1 ') Webster's Nin(h New Collegiate Dictionary 835 
(1985) (defining "other" as "being Use one (as of two or more) remaining or not 
included") Or put another way, HH olher 1> signals chat the words to which It attaches are of 
the same kind, type, or class as the mote specific item previously listed. Moreover, 
where statute* couple word? or phrases together, it "denotes an inlcndon that Ihey should 
be understood in die same general sense." Norman Singer, 2 A Sutherland on Statutory 
Construclion § 47:16 (oth ed 2000); j«r oho Bewham v. United St&i&i, 51 1 U,S r 368. 
371 (1994) {"That several items in a list share an attribute counsels in favor of 
interpreting the ofher items as possessing that attribute as well "). Thus, the pairing of 
mind-sdtcrmg substances with procedures calculated to disrupt profoundly the senses or 
personality and die use of "other" to modifv '-procedures" shows thai (he use of such 
substances must also cause - profound disruption of die senses or personality. 

For drugs or procedures to risu to the level of "disruptf ing) profoundly the senses 
or personality," they must produce an extreme effect- And by requiring that they be 
"calculated 1 ' io produce such an effect, the statute requires far liability the defendant has 
consciously designed the acts to produce such an effect Jfi U.S.C. % 214tyZ)(&). The 
word "disrupt" is defined as "to break asunder; to part forcibly; rend," imbuing the verb 
with a connotation of violence. Webber'!; New International Dictionary 753 (2d ed, 
1935); see Webster's Third New International Dictionary 656 (198G) [defining disrupt as 
"to break apart; Rupture" 1 or "destroy the unity or wholeness of IV The Oxford English 
Dictionary (|9£9) (defining disrupt as M ft|o break Or burst asunder, to break in 
pieces; to separate forcibly 11 ), Moreover,, disruption of the senses or personality alone is 
insnllicient to fall within the scope of this subgcetion; instead, that disruption must he 
profound. The word "profound" has a number of meanings, all of which convey a 
significant depth, Webslcr's New International Dictionary 1977 {2d ed. [935) defines 
profound as: "Of very great depth; extending far below the surface or (op; 
unfathomable! l] - ■ ■ [cjoming from, reaching to, or situated at a depth or more than 
ordinary depth; not superficial; deep-seaiedi chiefly wiih reference to the body; as a 
profound sifr t wound, or pain[;] . . . Characterized hy intensity, as of feeling or quality; 
deeply feCt or realised, a,, profound respect, fear, or melancholy; hence, encompassing; 



thoroughgoing- compile; is, profound sleep, or ignorance." See Webster's 

Third New International Dtcliun^ry \%\2 (19EGJ ("having VC r>- S rcat d C j>th. extend ins; far 
below the surface , . . fats! supcrficiar), Random House Webster's Unabridged 
Dictionary 1543 (2d cd. 1999} also define profound as "originating in or peneiraiina to 
ihe deplbs of one 1 ? being 1 ' or "pervasive <oi intense- ibcircm^b; complete" or "tj^t-s ruling 
situated, or rsriginaling far down h or far beneath the surface." By requiring that the 
procedures and the drugs create a profound disruption, the Statue requires more than [hat 
the acts "forcibly separate" or 'Vend" Ihe senses or personality, Those acts must 
penetrate to die core of arii individual's ability (o perceive the world around him, 
subsiantially interfering with his cognitive abilities, or fundamentally alter his 

The p]trase "disrupt profoundly the senses or personality™ is not used in mental 
health literalurc nor is it derived from elsewhere in U.S. law. Nonetheless, we chink She 
following examples, would constitute a profound disruption of the senses or personality. 
Suth an effect might, he seen in a drug-induced, dementia.. In such a state f the individual 
suffers fawn significant memory impairment, such as die inability to retain any new 
information or reuaEl informaiion about things previously of interest to the individual, 
See DSM4V at L34 3 This impairment in accompanied by one or more of (he following; 
deterioration of language function, e.g., repeating sounds or words over and over again; 
impaired ability to execute simple motor activities, e.g., inability to dross t>r wave 
goodbye; "[inbability to recognize [and identify] objects such as chairs or pencils" despite 
normal visual functioning; or u |dli&turbances in executive level functioning," i.e., seriuus 
impairment of absJracl thinking, id at 134 35. Similarly, we think (hat the onset of 
h, hrief psychotic disorder" would satisfy this standard. AVc id. at 302-03. In ihis 
disorder, the individual suffers psychotic symptoms, including anions utlier thing;;, 
delusions, hallucinations, or even a catatonic slate. This can. last for one day or even one 
month. See id. We likewise think that die onset of obsessive-compulsive disorder 
behaviors would rise to this tcvet, Obsessions are intrusive thoughts imrctaied So reality. 
Ihey are not simple worries^ but arc repeated doubts or even "aggressive or horrific 
impulses. 4 ' AVe id. at 4 IB. The PSM^TV further explains that compuliitms include 
Repetitive behaviors, (e.g., hand washing, ordering, checking)" and that Ll [h]y definition, 
[they] are either clearly excessive or are not connected in a realistic way with what they 
are designed to neutralize or prevent." S&e id. Such compulsions o; obsessions must be 
"time-consuming." Sec id at 419. Moreover^ we think thai pushing someone to the 
brink of suicide, particularly where the person comes from a culture with strong taboos 
against suicide, and it is evidenced by acts of sclf^muhlation, would be a sufncicnl 
disruption of the personality to constitute a 'profound disruption" These examples, of 
eoursc h are in no way intended to be exhaustive list. Instead, they arc merely intended to 



* Pubtifihttt hy ihc Amrr^ftTv Psychiatric Association, and vrttti-ji SLi & eullihttritjpn e»f ovw a tboitiioJ 
psychiatrists, ibe DSM-TV Li ccuiutwicUy uaqii in II I? njirrti u n source of infDnnatifln regard mi; niei^t 
luulEh issues aad is likely to be used m ttiflj thxnud charges be tocuatu that allege this predicate act See, 
eg., rfrtawj v Virginia, 122S.CS. 22*2, }US a.3 12002); fames v Crane. 122 5. CL *4V?, S9J (1002); 
fiutai v. flwfhickf, 52 ii .3, 346, 3 5W0 (3957); Med™* v. Merrifctf, No, W-C\MJt 20E(£C), 2002 
VVL 14T7MK? ii *2 a.7 ( W.D.N. Y. June 25. 2CME2J- ^npfa v Cons iui Office Prodi., 201 F. Siapp. 3d- <«2, 
439 {D. Md. 2002}- tmiep* v- Tatv ffcfl Corp., 202 f Supp, 2d 5 12, 519 (ED. U. 200*. j. 
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illustrate the sort of mental heafth cfTccls that wc believe would accompany an aciion 
severe enough Ic amount to on* that ^disnptfs] profoundly the senses or the personality," 

The third predicate acl h&tcd in Section 2340(2) is threatening a prisoner with 
"imminent death ." 3 El U-S-C § M40(2)lC). The plain tcjtq makes clear thai a threat of 
death alone is insufficient; the threat must indicate that death is "immune." The "threat 
of imminent death" is found in the common law as an element of the defense ardors 
See Bailey* 444 U.S. aL "[W]hcre Congress borrows terms of art in which ore 

accumulated the legal tradition arid meaning of centuries of practice, it presumably 
knows and adopts the ctuater of ideas that were attached to each borrowed word in [he 
body of learning from which it whs taken and the meaning its use will convey to the 
judicial mind unless otherwise mstrucled. Jn such case, absence uf contrary directum 
may be taken as satisfaction with widely accepted definitions, not at & departure from 
them" Aforitttfte v. Untied Stales, 342 U.S. 246, 263 (195 Z). Common law cases and 
legislation generally define imminence as requiring that the threat be almost immediately 
forthcoming. I Wayne R. I^Fsvc &. Austin W. Scott, Jr., Substantive Criminal Law § 
5,7, at o55 f 1 Q S6). By contrast, threats referring vaguely to things that might happen in 
the future do not satisfy this immediacy requirement United States v. Flam, ] 78 
F.3d 91 7 t 923 {7th Cir. 1999). Such a threat fail* to satisfy Uu-t requirement not because 
ii is loo remote in time hut because there is a lack of certainty that it wil] occur. Indeed, 
liming is an. indicator of certainly that (he harm vili befall the defendant. "Thus, a vague 
threat lhat someday the prisoner might he killed would not suffice. Instead, subjecting a 
pnsyner to mock executions or playing Russian ruulelte with him would have sufficient 
immediacy to cnntfiiute a threat of imminent death. Additionally, as discussed earlier, 
we believe that the existence of a thrcal must be assessed from the perspective of a 
reasonable person in the same circumstances. 

Fourth, if the official threatens to do anything previously deserihed to a (bird 
party, or commits such an act against a third party, (hat thrcal or action can serve as (he 
necessary predicate for prolonged mental harm. $4? IS U.S-C. § 234[)[2)fD). The statute 
does mi require any relationship between the prisoner and die third party. 

J. Legisimive History 

The legistali vc history of Sections 2340-2340 A i s scant . Neither the de tin i ti<in of 
torture nor these sections as a whole sparked any dermic, Congress criminalized ihis 
conduct to fulfill U.S. obligations under the U.N. Convention Against Tortine and Other 
Cruel. Inhuman or rJeKTHding 'treatment or Punishment ("CAT"), adopted Dec. 10, 19E4, 
S. Treaty Doc. tfo. 100*20 (I9SS), |465 U-NXS. S5 Entered into force June 26, mi), 
which requires signatories to "ensure that all acta of torture are offenses under its ertmttta] 
law." CAT art. 4, These sections appeared only in the Senate version of the Foreign 
Affairs Authorisation Act, and (he conference bill adopted (hem mihout amendment. See 
H, R. Conf. Rep. Mo. L03M82, ai 229 $1994) The only light thai the legislative history 
sheds reinforces what is already obvious: from ihe ictts of Section 2340 and CAT; 
Congress intended Section 2340'* definition of torture lo track ihc definition set forth in 
CAT, as elucidated by the United States' reservations, understandings, and declarations 
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^milted as pari of its ratification. See S. Rep. No. tttH07 p ai ja (1993) ("The 
Elcfinilion nf torture emanates diTcclly from article 1 of the CcMVmton-"); pV. at 



made by (he Senate concern ing this term."). 
4, Sfcimrrjory 

Section 23At)\ definition; of torture must be read is a gym of these component 
parts, See Argentine Rep. v. Amerada tie&s Shipping Corp., 4SS US. 423, 434 -35 (1989) 
f reading two provisions together Co determine statute" y meaning); ftetnescia Hosp. Aa r n 
V. Bewtt, 4S5 U.S. 39S>> 405 (1 9&8> (looking to Lf tba language and design of the statute as 
a whale" in ascertain a si atul c ' s meaning), Bach component of Ihc ttefini 1 ion emphasises, 
that torture is net the mere inflation of pain or suffering on. another:, but is insicad si &i C p 
well removed. The victim musL experienjce intense pain or suffering of the kind chit is 
equivalent to ihc pam that would be associated with serious physical injury so severe that 
death, organ failure, or permanent damage resulting in a l<]*i5, pf significant body function 
will likely result, If that pain or suffering is psychological, thai suffering must result 
from Dnc «f ihc acls set forth in ihe statulc, In addition, these acts, must cause long-lerm 
mental harm. Indeed, this view of the criminal act of torture ts consistent with the term's 
common meaning. Torture is generally understood to involve "intense pairT or 
"excruciating pain/" or put another way T "extreme anguish of body or mind." Black's 
Law Dictionary at 1498 (7th Ed. I*>99); Random House Webster \s Unabridged 
Dictionary 1999 (WW); Webster's New lmt:maliona] Dictionary 2674 (2d ed. 1935). In 
short, reading Ihc definition of torture as a whole, it is plain that (he term encompasses 
only extreme at!$. 6 



Tor&ue t * a tem aho ftfund b stole law. Home slates ejeprcasty present* J &)ti*dtf by tatuK " Scr. e.g., 
Idaho Code $ LB 400 1 (Midita 1W7); NjC- Cm StaL Am | 14-1? []499> ■ see ato Me. Rfv. Sdsl Awl 
ci1- H-A, 5 1 57-A (West Supp. 20031 fagDjavated aHc-mjUed rmu d« is "[rjhtr ai^ mpleJ muadc-r . . . 
accompanied by tonure, saxsuj aisatill or other cqrem? cruelly inflicted upon Hue vietiin' h f. Qilvf JWh 
have mink torture aggravat in g fictnr supporting itupositiur) of the ikmh penalty foe, e.jf , Ark. Code 
Ann. -5 S rj,604^Ji)( [I J; Ud. f ode Arm. til, 1 3 , $ 4HJi^e){ ] X0 1 1 Ga. Code Ann. $ L7- 30->rJ(bM:7> 
H^T); ; 720 111. Comn. Stat. Aim. 5W- l(nX 14} (W™ S«ni. 2002); Mitsa Ann Laws ch. 279 r § fiS(a} 
(Law. Ce^p. iWlfc Ho. Ann, Sttt § 5a$,(rj2(2X"7) £W«i Nev. Rev. Stat. Arm. 2004»(IIJ (Midiie 
ZWl>; N.J, StaL Ann. $ 2C:l 1-3 (West SuppL 1001) (samtfc 7>rm Ann. $ SS-]3-2D4(i)(5) (Supp. 
200 J}; .vnp aho AIji^ Sut, £ 1 1,55 125(nH31 f2DOT}{teniiofW years 1 urrpraunrnqnt mamilatory where 
■l:'lV"iil.ii"l !fL,lyfUc , i: ^ tii:V. ~0 "Mdli-tc.lilid.1 ^itr-:,..,il I.m'...il ') A it ■ f ihr-r u\w- i.ir.rr.n 
torture it £w<xfly flu Mtrvffle act for beyond the iitflk-tion of puiit or ttigerfax nhrin. 

California Ib-w l& iLhiitrativif on this potnl. The Califcwciia Penal ftkk nrn ur)|y makes tofftuic ttwtf 
ajiclfeosir, sec- CiL. Pem[ Code & 206 (Wcsi Supp. JOCQ). rt also [K^hiijqti mwrStrbyWrture, s« CaL PcjmJ 
Code & Jfi9 (Wcj! Supp, 700JJ f unJ pronfides that torture is an agpivatiiig tire urns cane* iuprsmmg iJi^ 
LTi^wnon oFthedflath pnalty, see Cal. Penal Code £ 190J (Wtfli Supp. iHX?2). California's defiaitiotis of 
Hinure dEasntatate ilui rhc lerm Is reserved fri (specially ovjel acu inflictive «rine« ^g»T t^s'gnwl to 
TrJ][j a gip iB esBtiag tawdeaJing wUheitremtLy vrtttnt ajid callow crinuiuL coHd4El[,r People v. Hate, 
SS CaL Rpnf. 2nO04, 9|if t W() (MhtuJ quoijiiim marks and citation Dmincd), Skewhi 206 d#ri^ Hie 
offtnse of torture an; 

[t]vcry ptrjyr «'bo, wiUi the intent to cause cnictoi {xirnaid jsim And lufjhnnj fiir(hF 





, -rxborliDn, 
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H. U.M. Convention Against Torture and Other Cruel Inhuman 0T Degrading 
Treatment or Punishment. 



Btx-ausc CongrcFis enacted Lhc criminal prahibiiiu-n ai^irwt torture to implement 
CAT, wc also examine Ihe fowly's (eKt and history to develop z fuller understanding of 
(he conical of Sections 2340 -234QA. As with lhe statute, wc begin our analysis with ihe 
trcaty h s (ski. i^™ ^Wwe-.* /«r v. Floyd, Am U.S. 530, 534r-3J (tSJH) ("When 
interpreting a treaty, we begin with the test of the treaty and the corneal in which the 
written words arc used.) (quotation marks and citations omitted}. CAT defines tenure 
as: 

any ati by which severe pain or suffering, whether physical or mental, is 
jntembnalEy inflicted on a person for such purposes as obtaining from htm 
or a third person information or a confession, punidimg him for an act he 
or a tliird person has tamrnittcd or is suspected of having committed, or 
intimidating or coercing him or a third person* or for any reason basod on 
discrimination of any kind, wheal such pain or siiilcring is inflicted by oj- 
al the instigation of or with the consent or acquiescence of a public offic ial 
or olhcrperson acting in an official capacity. 

Article L(l) (ernpEiasis added). Unlike Section 2340, (his definition includes a list of 
purposes for which such pain and su ffc aing is inflicted. The prefatory phrase "such 
purposes as" mates clear Ehat dais list is, however, illustrative rather than exhaustive. 
Accordingly, severe pain or suffering need not be inflicted for those sped lie purposes (o 
constiiUEe torture; instead, the perpetrator must simply have a purpose of the same kind. 



injury . , . upep tfit ps J*>rt of another, is guLlry of torture . The crime -of lnriiue does mm 
requo-e any proof that tbe victim suffered pain. 

(Emphasis added). With respect to section! L 90.2 tui4 I SH, oeilher of which are glfljcutorily defined. 
Cal ifnmia. opart* tave re wgjuicd that torture geaKrarly eueaiH, an ur process of inflicting i« verr pain, 
cBp[cnally]: as n punishment co ciitort cwtfcffi^, or in re^nge, . . , Implicit in tliat dcluuiioq iy lhr 
r&rumiocnl of an inJcnl to uuk pirn ami suffering, ht adiUban Ili n^mh " f'wpie v. Bar/vra, 1 S Cal. ftptr. 
Jd 3*5, 3 W (O, App r 1 9s>J) [quptfltml marta and nlnnon omitted) Furtht r h murnhr by 1omne tyis and 
is considered: among the mas 1 : reprehensible types of ntirf d& hecau$c gf (be calculated nature of UVe acts 
caiLsin£ death." /J. &L403(4wfajg/Vopte v . Wifey, 1 13 Cal. Rptr. 135, 133 f |*7ii) (inM)r. Tbe 
iJenniEion ol" murder by torture special circumstance, peo&inhed. under Oat. Pfcoal Code |j 19Q.2, tilr#i« 
shows an artenipt to reach the not Itcinum art* imposing paLri beyond that which a. viammWtJi [bim^h 
deiih alnne. I n esiahlith minder by tnrture special eifcumaiaiw*, the "intent to till, intent Id «orJure h and 
btfliction of an extremely painful: act upon a living viidim" must be present, People v. Bemonz, V* Cal. 
Rpir. 2d SJft, X& I t2CK10). rhe nueut to lortuie ]s ctuincteriiied h> a 11 'todetiic Ltrteni to cause the vicnm to 
suffer pain in addition to 1he pain of dcath. 1,, Id. at Sf3 ftiu^intj ftai^FU Da^itpan, 221 Cal. aetlr. 7W. 
e.?S (tOBS}). Lite the Tnnivr Viecnra E%o1ectJon Act and tiie CouveotLoji Against Tflrrture, discussed infra 
al Farts H and til, eacb of fliese California paohibniiotis. a^baj loaiop; require m evil inlem— sucliaa 
crw;tty, icvtJiEt or tven sadism. Section 2340 does not retire this additional mi*nt, bul fa dtscussrd 
svprv pp a- J . TFqiiires 1hat lhe individual specifLta lly intmiffcd io cause severe pain or stttTeiu^. 
Futtiu:i^,otc, uniil^ SbceUhl JMO. rsither wction I ft? dot jKtiooi 2fl£3 ap P m iDt^oim proof of itcCuai pain 
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More importantly, like Section 214Q t the pain and suffering hills! be severe lo reach Hit 
threshold of torture. Thus, the text of CAT reinforces our reading of Seejion 2340 that 
torture must be an extreme act. 7 

CAT also distin Irishes between tnrturc .and other acls of cruel, iishumaiL,, or 
degrading iruntmcnt or punishment. 11 Article 16 ul" CAT moires slate parties Lo 
"underLaXc m prcvcnl . . other acts of cruel, inh uj nan or degrading ireatment or 
punishment which tlo not amount to torture as defined in article I. 1 ' (Emph^is added)!, 
CAT thus establishes a category of acts ihut arc not to be committed and thai stales must 
endeavor lo prevent, but thai states need not criminalize, leaving those acts without the 
stigma, of criminal penalties. CAT reserves criminal penalties and the stigma attached lo 
ihoxe pcruiliic? for torture alone, bi so doing, CAT makes clear that torture is at the 
farthest end of nnpcrmiissiblc actions, and that it is distinct and separate from the lower 
level of "cruel, inhuman, or degrading treatment or punishment." This approach is m 
keeping with CAT's predecessor, the U.N. Declaration Lin the Protection from Torture. 
That declaration defines terturc as ''an aggravated and deliberate form of cracL inhuman 
or degrading treatment or punishment." Declaration on Protection from Torture, UN Res. 
3452, Art. 1(2) (Dec, 5>, 1975). 



1 Tin btf swrt, ihc (exi of itur treaty requires Hut an individual act "intentionally " This language might V 
read to require only .general luecik for viol* turns of the Torture CduvsoHotil We betiev*, however, ibot the 
belter interprrtan'on is isSiat 1hat the use of rise phrase "inKmiunally" also seemed n specific intent-type 
standard. tniha? event, the Bush ntLmimslraiion , i uorienriandinfi represents only an txplawbuD «f haw iht 
IJniftd Seuicj mic-nikd u? iFTtpltmGnl line vagjue language of due Torture Convention II, however, Aw 
Cmvcnlion cslablislicd a gcnetaJ intent stiadiud, then (be Buih understanding reptestutSi a modi fiealinn of 
[Ik obLigaiiuci urKterndien by (be United Stales. 

1 Common article 3 of Geneva Cunvcrdiun on prisoners of war b Conycntton Relative to the TreattTcnr of 
Pi ueni*rs itf Wur, £ \\ S ' I 55 I 1 \ "Geneva Conocrutioji Ml") contains swoewtaL sutuIrt langaagc. Article 
3[lXa) preJuiiitE. 'Vtole-Jice to life ajKipecwi, m pnriKiiSar murder of all kinds, wlilatKMt, mirl troaim^t 
and tartar? " ^liinplLjsis $rC<Jed^, ATtjr lc J[ I |-f c ) id riiftotully ptuhLloin "bpiiiifG g upon peEsonrd dignify, ia 
particular humiliating and dreading [rvairrmt. H Subsection (c) must forbid more conduci itiaji chnc 
already covered En subsection [a] otherwise subsection («) would be ftpertluous. Common, article 3 dots 
oat, however, defiii* dilier i if' flie phrases ''putrtyes upoa prisons! dignity" as "huniiliatiitj; nnd degrading 
treatment.'" rntematioiiftL cnminaJ. tiibiuLak, inch a* chuiL pijjKdirig Rwanda and form=r Yugoslavia have 
Hied, t oreumn anlc-te .1 tn uy individual; for committing inhurtiBrt acts laekirujiiiji mitiiaiy neteEfirv 
whaisocver Based on our review of the- am Law, luiwevci'. ilir.w iTibinrati have not yet HrticuLated tlte full 
scope of conduct prolueiiMd by ciinmiLin article I, ^emorandoirilor lolmC. Yoo,, Depury- Audtum 
AHWbtyOeiwnl. ypfipe of Legal Counsel, from James C. Ho. ArtofMy^1vl«ir, Office of Legal Counsel, 
to ■ Possible Swrpretolw tfOamtm M*m $ *f&* t9*9 Gama Conmicc* Mm** to the 
lywt^itffcww of EPcb. t. 2002). 

Wc LCtt Ibn Se^rksi 2>*0A and CAT protect any indiv iduat ifcaji Ir^un*. Qy^onrrast. tbe 
jumdqrdt of conduct fjainbliEhen bycoermugti article J of Convention [It, do not apply to "an armed cunfliul 
beiwecn t natitYiL.naic and i transnuHonal terrorisi organiz^UaiL^ /rfenywandum ftr Albmo R. GonzalrSf 
Counsel to dte Pteaidtnl and WiEliaun J. Hayncj, IE P General Ccrunse!, Department of Defense, fkmi. Jay 
Byb«. AssiEUuc AiidfiKy < ran.maj h (im^e rjf Legal Catinsel. Re. Application af Treaties «nd Law (v at 
Qectfo u*4 falifraa l^taine-ei at a /Jan 22, 2Q02). 



A. Ratified HLstory 



Executive branch Lntcrpj elation of CAT further supports our conclusion Uiat the 
treaty, and thus Section 2 140 A. prohibits, only the must extreme forms of pnystca! or 
menial harm, As wc have previously noted, the "division of tfcaty-niajdng responsibility 
hctwLLn ih= Senile find ihz President is essentially the reverse of the division of law- 
making authority, with the President being <hc draftsman of the treaty and the Serial* 
holding the authority to grant or deny appeal. 11 ittfmmce of Senate Ratification 
History so Treaty interpresatioti t 11 Op. O L C. 2E T 31 (Apr, ?, lfttf) pJcfacr 
Memorandum"}. Treaties are negotiated by the President in bis capacity as the '"sole 
organ of the federal government in the field of international relations,"' United States v. 
Cvrtiss-ITright Export Corp., 299 U.S. 304, 320 (1936), Moreover, the President is 
responsible for the day-to-day interpretation of a treaty and retains the power io 
unilaterally terminate a treaty. See Getfwater v. Carter, 617 F.2d fry?, 707 OS (D.C- 
Cir.) (en banc) -vacated and remanded with instructions So dismiss on other grounds, 444 
U.S. 99b (197? j. The Executive 1 s interpretation is In be accorded the grcalest weight in 
ascertaining a treaty's intent and meaning. See, e.g.. United Sinifs v, Sswiri, 4S9 U.S. 
353, 355 {!999) O^c meaning attributed to treaty provisions by the Government 
agencies charged with their negotiation and enforcement is entitled to great weight" 11 ) 
(quoting SuhitiOMO Shoji America. Inc. v. A 'vagi ratio, 457 U.S. 176, IS4-S5 (I9B2)); 
Kofovrot lv Oregon, 366 U.S. 1*7, 194 (1961) ("While courts inierprct treaties for 
themselves, the meaning given them by the department of government particularly 
Charged with their negotiation and enforcement is given great weighty Ckartion v. 
Kdty, 229 U.S. 447, 468(1913) f'A cotrHlnjction of a treaty by the political departments 
of the government, while noi conclusive upon a court .... is neverth&less of much 
weight."). 

A review of the Executive branch's interpretation and understanding of CAT 
reveals that Congress codified (he view (hat torture included onty the most extreme iorms 
of physical or ntental harm. When it submitted the Convention to the Senate, Lite Reagan 
administration took the position that CAT reached only the most heinous acts. The 
Reagan administration included the following understanding: 

The United States understands that, in order to con&titute torture, an act 
must be a deliberate and calculated act of an eMrcmcty cruel and irihurnaiii 
nature, specifically intended to inflict excruciating and agonizing physical 
or mental pain or suffering. 

S. Treaty Doc. No. S0O-20 h at 4-5- Focusing on the treaty's requirement of "severity," 
the Reagan administration concluded. 'The extreme nature of torture is further 
emphaijiaed in [this] requirement." S. Treaty Doc. No. L 00-20, jw 3 (1^); S. Exec. Rep. 
E 0 L -30. at 1 3- (1990), The Reagan administration at so determined that CAT 1 * definition 
of torture fell in line with '"United Stales and international usage, [where it! is usually 
reserved for extreme deliberate and unusually cruel practiccsL for example, sustained 
Evstemalic bcatinES amplication of electnc currenls to sensitive narts of the bodv and 
tying up or hanging in positions (hat cause extreme pain: 1 S. Exec. Rep. No. 101-30, at 
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14 ( 1 990). In interpreting CAT'S definition of torture ^ reaching only such extreme acts, 
the Reagan administration umlerssorcd the distinction between torture and ulher cruel, 
inhuman, or degrading treatment or punishment. Ln particular, the administration 
declared that article Ta definition of lort'jre ought to he construed in light of article 15. 
See S, Treaty Doc. No, IC0-20 T at }. Based on tin's distinction, the- administration 
concluded that: wl Torture 1 is thus to Ibe distinguished from lesser forms of cruel, 
inhuman, or degrading treatment orpuriishrncnl, which arc to be deplored und prevented, 
but arc not so universally and categorical] y condemned as to warrant the severe legal 
consequence ihat the Convention provides in case of tonnre." S. Treaty Doc 100-20, at 
3, Moreover, Uses distinction was "adopted in order to emphasise that torture is at ihc 
extreme end of cruel, inhuman and degrading treatment or punishment.'" Treaty Doc, 
No. 1 00-20, at 3. Given the extreme nature of torture, the administration concluded that 
"rough treatment as generally falls inly the Category of police brutality,' while 
deplorable, docs not amount to 'torture S. Treaty Doe. Mo. 100-20, at 4, 

Although the Reagan administration relied on CAT'S distinction between torture 
and L 'cruel T inhuman, or degrading treatmcrtt or punishment," it viewed the phrase "cruel, 
inhuman* or degrading treatment or punishment" as vague and lucking in a universally 
accepted meanings Of even greater concern to the Reagan administration was that 
because: of its vagueness this phrase could, be umKlrued to bar acts not prohibited by the 
U.S.. Constitution- The administration pointed to Case of X v. Federal Republic of 
Germany as the basis* for this concern. In ihat case, the European Court of Human Rights 
determined thai the prison officials' refusal to recognize a prisoner' e se* change might 
cOiRitiiiiie degrading treatment. See 5. Treaty Doc. No, 1 00-20, at 15 (citing European 
CoTTuniisign on Human Rights, Dec. on Adm. T Dee. 15, 1977, Case of X v. Federal 
Republic of Germany (No. 6694/74), f 1 Dec. & Rep. 10)). A$ a result of this concern, 
the Administration added Uie following understanding: 

The United States understands the term, "cruel,, inhuman or degrading 
tieaimeul nrpunishnu:^,' as used tn :Yrucie 16 of the Convention, to mean 
the crue^ unusual, and inhumane trealmcnE or pum^hment prohibited by 
the Fifth, Eighth and/or Fourteenth Amendments to the Constitution of the 
United States." 

S. Treaty Doc. No, 100-20, al L5-16. Treatment or punishment must therefore rise to the 
level of action that US. courts have found to be in violation of the U.S. Constitution En 
order lo constitute cruel, inhuman, or degrading treatment or punishment. That which 
fails to rise to this level must fail, a fortiori, lo constitute torture under Section 2340,* 



f Hie Y^jTORt of "crap], inhuman and degrading treatntenL" =rwt*s the Icrm to hare e far-M&ftins ttttit 
Amdc 3 Df The European ConwtptUjn E .m KltrrMfl Ki E hts aerruJailypKitiibila ucl. J^inmrl The European 
Crnur of Human ft yrfus has construed this phiaat broadly, evert usessfru; whether such treatrnflilhas 
■xcurred from 11k aubjettive stand pourt <?t die * it lira. See Merj»rafldum &otn J?m&C. rEo, AttonKy- 
Ad visor m Jutm C Ytw* Deputy AssLtfflrrt Attorney General, Re: Possible fttterpniatiaMef Comma* 
Artie}* J of Hie 1949 Conation Refarivt it} r fo Treetmc/ii of Prisoner™/ War (Feb. l h 2002) 

*findiB fi that. Ewojtetm Court of Human BierTa carumjciicn «f inhuman « fading utatnrai btvad 
enpu^ k> arguably TortHd even sfendtrd TLSL ]& w cnrfbtuvinuil infcnngsiiciQ technkppt, wb.ch<fld*tWH> 
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The Senate did not give lis advice and consent 10 the Convention until the first 
Bush administration. Although using less vigorous rhetoric, the Bush administration 
joined the Reagan administration in interpreting torture a$ only teaching extreme acts. 
To ensure thai the Convention's reach remained limited, the Bush administration 
submitEed Che folly wing understanding: 

The United Stales understands that, in order to constitute torture, an act 
must be specifically intended to inflict severe ph^ieal nr mental pain or 
suffering and I hat menial pain or suffering refers to pre lunged menial pain 
caused hy ur resulting from (I) the intentional infliction or threatened 
infliction of severe physical pain or suffering; {2) admsntetratioii or 
application, or direateiied adiiiinklration or application, of mind altering 
s-ubstances or other procedures calculated io disrupt profoundly the senses 
or the personality; <3) the threat of imminent death; or (4) the threat that 
another person will imminently be subjected to deaih, severe physical pain 
or suffering, ur the administration or application of mind-altering 
substances or other procedures calculated to disrupt profoundly the senses 
or personality. 

S- Exec. Rep. No, 101-30, at 36. "This understanding accomplished two things. First, it 
ensured thai the term "intentional!/ 1 would be understood as requiring specific intent. 
Second, it added form and substance to the otherwise amorphous concept of mental pain 
or suffering. In so doing, thus understanding ensured that mental torture would rise to a 
severity seen in the context of physical torture. The Senate ratified CAT wilh this 
understanding, and as is obvious from the text f Congress codified this unden; landing 
almost verbatim in the criminal statute. 

To be sure, it might be though! significant that the Bush adminiHtracion's language 
differs from ihe Reagan administration understanding. The Bus]] administrauori said that 
it. had altered the CAT understanding in response to criticism that rJie Reagan 
administration's original formulation had »ai§ed the bar for the Jevel of pain necessary ibr 
the act or acts to constitute torture. S'ec Convention Against Torture; Hearing Before the 
Senate Comm. On Foreign Relations, mist Cong. 9-1 Q (1990) ( ll t990 Hearing") 
{prepared statement of Hon. Abraham D. Sofaer, Legal Adviser, Department of State). 
While it is true ihii Jhere are rhetorical differences between the understandings, both 
administrations consistently emphasise fhc extraordinary or extreme acts required to 
constitute torture. As we have seen, the Rush understanding as codified in Section 2340 
reaches only extreme acts. The Reagan understanding, hfcu the Hush undendanding^ 
ensured (hat ll inlemEoria][y" would be -understood as a specific intent requirement. 



Miirc^ver, deipile the Rt»gan and Bush b d mint lira timis' efforts to Limit the leatli of Uie trud, 
uiaunuD and dcgjailingtiFitinciit Janpugf, il appear to S [|J| Jure i rnlhEi Iraiiltcss ranch. Ste id. 
{Lk-v^iitiinft ]u>* ihr. Kigali AmenifnKnC tan rai "cruel and imiitial punishmefti" hat beta usad hycoutis to. 
i*icr alid, "engjg* io detailed regulation of prijou comWtKinv incMina rte cwcl size cells,, exirdse. ind 
TccrealnjoaJ aciivilici, quatuy of ftkxl, zl-cl-^ io cafcik letcvLiion, inlemet. and law 3tbran«E,"'] 



Though the Reagan administration required (hat the "act be deltbcrjiLc and calculated" 
tint/ that el be inflicted Wflh specific intent, in operation there is little difference between 
requiring specific tnlem aLone art! rciruinnfi thai the act be deliberate and eajtulated. The 
Reagan understanding's alao made express what is obvious from the plain text of CAT" 
torture is an extreme form of cruel and inhuman treatment. The Reagan administration '3 
understaftding (hat the pain be Lh cxcruciati au and agoniitvnif is in substance not different 
from the Bush administration's proposal that the pain must be severe. 

The QLLih understanding &imp]y look a rather abstract concept—excruciating and 
agonizing mental pain— and gave it ^ more concrete form. EKeeutive branch 
representations made to the Senate support our view that there ivas tittle difference 
between these two understandings and that the further definition of menial pain or 
suffering merely sought remove the vagueness created bj/ concept of "agonizing and 
excruciating menial pah See 5 000 Hearing, at 10 prepared statement of Hon. 
Abraham D. Sofaer, Legal Adviser, Department of Stale) ("no higher standard was 
intended" by the Reagan administration understanding than was present in me 
Convention or the Bush undersLandingK id at 13-14 (statement of Mark Richard, neputy 
Assistant Attorney General, Criminal Division, Department of Justice) ("In an effort h> 
overcome this unacceptable clement of vagueness | in the lerm Ll mcntat pain 1 ! wc have 
proposed an uMerstanding which defines severe mental pain constituting tnrture with 
sufficient specificity ... to protect inrweent persons and meet constitutional due process 
requirements") Accordingly, wc believe that the two definitions submitted by the 
Reagan and Bush administrations had the same purpose in terms of articulating a legal 
standard, namely, ensuring thai Ihe prohibition against torture reaches cmly the most 
extreme acts. Ultimately, whether the Reagan standard -would have been even higher is a 
purely academic question because the Bush understanding clearly established a very high 
Standard. 

Executive branch representations made to the Senate confirm thai the Bush 
administration maintained the view that torture em-ampasscd only ihe most extreme acts,. 
Although the ratification record, i.e., testimony, hearings,, and the tike, is generally not 
accorded great weight in interpreting Bearies, authoritative statements made by 
representatives of the Executive Branch pre accorded" the most interpretive value. See 
Soracr Memorandum* at 35 36 Hence, the (esiimony of the executive branch witness 
defining torture, in addition to the reservations, understandings and declarations that were 
submitted to Ihe Senate by the Executive branch, should carry the highest interpretive 
value ut" any of [he statements En the ratification record.. At the Senate hearing on CAT, 
Mark Richard, Deputy Assistant Attorney General, Criminal Division, Department of 
Justice, offered extensive testimony a« Id the m caring oftonuic. Echoing the analysis 
suhmilied by the Reagan administration, lie testified that J '[t]orturc is understood to be 
that barbaric cruelty which lies at the top- of the pyramid of human right* misconduct. * L 
1000 Hearing, at 16 [prepared statement of Mart Richard). He further explained, "As 
applied lo physical torture, there appears to be some degree of consensus that the concept 
involves conduct, the mere mention of which send* chills dewn one's spine[.]" Id. 
Richard gave the following examples of conduct satisfying this standard: "ihe needle 
under the fingernail, dw application of elecirteaE shock to the genital area, the piercing of 
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eyeballs, etc." Id fn short, repealing virtually verbatim tlic terms used in the Retail 
understanding, Richard explained that under the Bush administration's altaiiigiflm witft 
the [rusty "the essence of torture" j? treatment Ital foilicti " "wmcialing and agonizing 
physical pai^Mt^^sadM, 

Aa to mental torture, Richard testified thai "no international etmsenxwi had 
emerged [as LnJ wh;il degree of montel suffering is required to constitute Eorcur&f,]*" but 
that it was nonetheless clew ihat srvere menial pair or su tiering "does not encompass, the 
norma.! legal compulsions; Which are pioperly a fian of the criminal JttSllCS S.ystem[:] 
interrogation, Encarceratioii, prosecution, eumpdled tesiimuny agaim;i :i friend, etc, 
notwithstanding the fact that lliey may have the incidental effect of producing mental 
strain" 1 Id. ai 17. According io Richard, CAT was intended to "condemn as. Lorturc 
intentional acts such as those designed iu damage and desire y the human personality." 
fd. at 14. This description of mental SLfTeriiig emphasizes the requirement that any 
mental harm be of significant duration and lends further support for our conclusion that 
mind-altering substances must have a prof oundly disruptive effect to serve as a predicate 
act. 

Apart from statements from Fk ctulive branch officials, the rest of a ratification 
record is of litlle *etgbl in interpreting a treaty. See ge?ir ratty Sofacr Memorandum . 
Nonetheless, the Senate understanding of the definition of torture: lar^lv echoes ;!it- 
administrations' views. The Senate Foreign Relations Committee Report on CAT 
opined: "|E]nr an act tn be 'torture 1 it must be an extreme form of cruel and inhuman 
treatment, cause itrft-rt' pain and sutfericig and be intended in cawte severe pain and 
suffering." S. Exec. Rep. No. 101-30. at 6 (emphasis added). Moteover, {ike hglh (ha 
Reagan and Bush administrations, ihc Senate drew upon the distinction between torture 
and cruel, inhuman or degrading treatment or punishment in reaching ils view thai torture 
was extreme. 141 Finally, the Senate concurred with the administrations* concern that 
"cruel, inhuman, or degrading I rear merit or punisliment" could be cunssruetl to etfablisri a 
new standard above and heyond mat which the Constitution mandates and supported ihc 
inclusion of the reservation establishing ihc Constitution as the baseline for determining 
whether conduct amounted to cniel T inhuman, degrading treatment or punishment. 
136 Cong. Rec. 3fi ( ] H [1330); S Ehe*. R*p. 101-30, at. 33. 

B. Negotiating History 

CAT's negotiating hislory also indicates IhaL its definition of torture supports OUT 
leading of Section Z34-U. The staEe parties endeavored to craft a definition ef torture that 
rcflecled the term's gravity, During the negotiations, stale parties offered various 
lormalations of the definilion of IoiIutc to Ihc working group, which then proposed a 



10 H«ruistcBtimoQy. though the Lent weighty evidence of meaning of all fifth* latiEkaiifln twotiJ, is not 
{■> chc ijpnmwv, Ot-Srr CK&mplsy iK icjti-ijt* TTKr1iQD?d in lestimuEiy similarly relfcttaclsrcs^riiis Ln hdcfi«i 
pain: ihc "gouging GJt af childrcns 1 [rk] e yes, the torture dealt by raottee rubber, use of tltctric 
sJuKki," ctfiarc-Uc bunis. lnr?tPi£ t"V lfc,n Jl n£ kei WW\ Ipflrin? it 4$ tetiternriH of ^iTwton Nagan, 
I.Tiaimian. konrf □fPuwCore* Aranriiy TirttnulioimL USA}: tf. at 79 (SlateEiacat of David Wei&ebraA, 
Professor af Uv. Unirerairy afMLmusstfa. mi beblf nf Cm for Victims ofTortiie, the Minnesota 
Lawytra [eiCertiiLKHial Moulin Ji ijjJlIk CmnmnHr ;,. 
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definition based on those formulations. Almost all of Ihcsc suggested definitions 
illustrate the c-onsensjs that torture is an extreme act deigned to cause agonizing patn. 
For example, the Unilcd Stales proposed, thai torture be defined as ,L indud[ing] Any act by 
whith ex !rerFke.ly Severe pain or suffering . , . is rl £hhe rate ly and maEic LOUSly mulcted on a 
pei^on." J. 1 lei man Q Liters; & Hans DaEicliui, The United Nations Convention A^ain^t 
Torture: A Handbook on (he Conation Against Torture and Other Cruel fafwttwti and 
Degrading 7'reaimcttt or Punishment 41 (\966) ("CAT fruodbooV'). The United 
Kingdom suggested an even more rcsfriclivc definition, i.e., that torture bti defined as the 
^ay.itemalic and intentional infliction of eMretne pain or suffering rather than intentional 
infliction af seven? pain or suffering." fd. *t 45 (emphasis in original). UllimateJy, In 
choosing the phrase "severe pain r in the parties concluded Hut this phrase "sufficientf ly| . . 
, convesfedl the idea that only acts of a certain gravity shall . . . consume torture." Id, at 

in. 

In crafting such a definition, the slate parties also were acutely aware of the 
distinction they drew between torture and cruel, inhuman* or degrading treatment or 
punishment, The state parties considered and rejected a proposal (hat would have defined 
torture merely as cruel, inhuman or degrading treatment or punishment. See id. at 42. 
Mirroring (he Declaration on Protection From Torture, which otpjessl;: defined lorture a*; 
an "aggravated and deliberate form nf erad, inhuman or degrading treatmenl or 
punishment" some state parties proposed that in addition (0 (he definition of torture set 
out in paragraph Z of article 1, a paragraph defining torture as "an aggravated and 
deliberate form of cruel, inhuman or degrading treatment or punishment 1 ' should be 
included. See id. at 41 - .tee erfaj 3- Treaty Roe, No, 100-20, at 2 (the U.N. Declaration 
on Protection from Torture (1975) served as '"a poini of departure for (he drafting of 
[CAT]"), tn the end h the parties concluded thai the addition of such a paragraph was 
superfluous because Article 16 Lt lmpllres] that torture is the gravest form of such 
treatment or punishment: 1 CAT Handbook at SO; sec S. Exec. Rep. No. 101-30, at 13 
f"The negotiating history indicates that [the phitse 'which do not amount to torture'] was 
adopted in order to emphasize that torture is at the extreme end of cracL h inhuman and 
depading treatment or punishment and that Article 1 should he construed with this in 
mind. "J. 

Additionally, the parties could not reach a consensus aboul the meaning of "Cruel, 
inhuman, or degrading treatment or punishmesiL ,J Sere CA T Handbook at 47. Without a 
consensus, the parties viewed ihc term as simply '"too vague it) he included in a 
convention which was to form the basas for criminal legislation in the Contracting 
States. 1 '' id. This view evinced hy (he parties reaffinns ihe interpretation of CAT as. 
purposely reserving criminal penalties for torture atone. 

CAT'S negotiating history offers more than just support for Hie view that pain or 
suffering must be extreme to amount to lorture. First, the negotiating history suggests 
(hat (he harm sustained from the acts of torture need not be permanent. In fact, "the 
United Stales considered lhat it might be useful to develop the negotiating history which 
indicate? that although conduct resulting in permanent impairment of physical or mental 
families is indicative of torture, it is not an essential element of the offence." M at 44. 



Second, the stale parties to CAT rejected a proposal to include, m CAT'e definition of 
torture the use of truth dm^, where no phyiical harm or mental sutTering was apparent. 
This rejection al Icaat suggests that such drugs were not viewed as amounting to torture 
perse. See id. Hi 42. 

C, Summary 

The lent or CAT confirms our conclusion that Section 234QA was intended to 
proscribe only the most egregious conduct. CAT not only defines torture as involving 
severe pin and suffering, but also it makes, clear that such pain and suffering is at the 
extreme end of the spectrum of acts by reserving criminal penalties solely for torture. 
BKccutive intcrprciations confirm ova view that the treaty (and hence the scenic) 
prohibits only the worsl forms of cruel, inhuman, or degrading treatment or punishment- 
Thc ratification history further substantiate this interpretation. Even the negotiating 
history displays a recognition that torture is a step far-removed from other cruel, inhuman 
or degrading treatment or punishment. In sum. CAT'S test, ratification history and 
negotiating history all confirm ih*t Section reaches only the rnost heinous rets, 

111 . U.S. Judicial Interpretation; 

There are no reported cases of prosecutions under Section 2340A. See Beth 
Stephens, Corporate Liability: Enforcing Human Rights Through Domestic litigation, 24 
Hayings Inl'l 4: Camp. I,. Rev. 401, 40S & (2001); Beth Van Schaaelt, In Defense 
of Civil Redress: The Domestic Enforcement of Human Rights Norms in the Context of 
the Proposed Hague Judgments Convention, 42 Han/- Int h 1 L. J. 141, 148-40 (2001); 
Curtis A. Bradley. UxivermlJuririiaiim and US Law t 2001 U Chi, Legal F, 323. 327- 
2fc Nonerhelesi, we are not without guidance as to how United States courts would 
approach the question of what, conduct constitutes torture. Civil suits filed under me 
Torture Victims Protection Act CTVPATfc 28 U.S.C, j 1 3-5 0 note (2000), which supplies 
a tort remedy for victims of torture, provide insight into whai acts U.S. courts would 
conclude constitute torture under the criminal statute. 

The TV PA contains a definition saccular in some key respects to the one set forth 
in Section 2340. Moreover as with Section 2340> Congress intended for the TVPA's 
definition of torture to follow closely the definition found in CAT, See Xmwx v. 
Gramajo, F. Supp- 162, 1 76 n. 12 (D. Mais 1995 Hooting that the definition of torture 
in int.- TVTA tracks the definitions in Section 2340 and CAT). 1 1 The TVPA defines 
torture as: 



definition EMflamed inlCATPi J« atse Torture Victim PertectiDU Act; Hearing undMaAwj? on U.K. 
14 LT fcfans chc Suh^nm. On Kunuu Riu.hLi and Inunuiihiut 0^t«i?Avaas afibe House Comm. on 
Foraga Affairs, IWfliCong* 3H [lHt){fa|»nd Slatemcra tfiht AsswHatum of the H*r of ths Oty of 
New York, Cojnimhct mi [nremacLcaut Human Jti^ris) floii Ungua £ t esseutiaUy trucks Hit definition of 
'toriiari'' ^Hunted ■ r* l\*t l urture ^jtyrcvcrttiM' "y. 
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(\). . , any act, directed against an individual in the offended 
custody or physical control, by which severe pam or suJlaing (other than 
pain or suffering arising only frorrj or inherent in. or incidental to, lawful 
sw&ams}. whether physical or mental, is intentionally inflicted on that 
individual for such purpose as obtaining from that individual or a third 
nereon information or a confession, punishing thai individual for an Art 
that individual or a third person has committed or is suspuctud of hnvin^ 
comrmlied< intimidating or coercing thai individual or a thud person h or 
for any Ff^n Wet on di^ritmrrBlion ijf jmy kind; md 

{2) mental pain or suffering refers to prolonged mental harm 
caused by or resulting from- 

(A) the intentional infliction or threatened mfltctLon of severe physical 
pain or (Turing^ 

(B) the administration or application, or threatened administration or 
application, of mind altering substances or other procedure:; calculated to 
disrupt profoundly the senses or the personality; 

(fj) the threat of imminent death; or 

(D) [he shreal thai another individual will imminently be subjected to death, 
severe phyaie-al pain or aufferirtg, gr the administration or application of mind 
altering substances or other procedures calculated to disrupt profoundly the senses 
or personality. 

U U S C, § 1350 note § Jfb) This definition differs from Section 2340 N s definition in 
two respects. First, Ihe TVPA dei'minon contains an, illustrative list of purposes for 
which such pain niay have been, inflicted. See at. Second, the TVPA includes [he phrase 
^arising only from or inherent in, or incidental to lawful sanctions"; by contrast, Section 
refers only to pain or suffering "incidental to lawful sanctions," Id. Because the 
purpose of pur analysis here is Id ascertain acts |hat would CTOSS ihe threshold of 
producing "severe physical or mental pain or suffering," the list of illustrative purposes 
for which it is inflicted, generally would mol affect this analysis. 11 Similarly, to the extent 
Chat (he absence of Ihe phrase "arising only from or inherent in" from Section 2340 might 
affect the question of whether pain or Suffering wag part of lawful sanctions and thus not 
torture, the cireumsnirices with which we are concerned here arc- solcty that of 
uitcrtogatiohK, not the imposition of punishment, subsequent to judgment. These 
differences between the TVPA and Section 2340 are therefore nol sufficiently significant 
to undermine the usefulness of TVPA cases here. 11 



Thi ¥ list of paipsws is JJItetativ* unlj. KcvcitlKfca^ dr mmiflrtUuijf that a defendant harbored my of 
thesa purposes 'fcpfy prove valuable m assist a the establishment fkf iw«nt * Bill." Mfflhw*- JjpprtwiL, 
The- fJewJfvimewf and Drafting rf&e UmieA ttrJfoni tiwerMiort AgautJt Tartar* and Oiher Cruel 
hhum** ^Dw^z TtenMzxi dr AnntfiricT, 17 B.C. 1*1 '1 -fc CMnp. L Rev ffi, 314 {ISM). 

B llic TVPA also requireE (hut id individual act "Lnbenhoastly." As we Dut-ed with tespcetfo Itc 
text of CAT, i*e nupyn a. 1 7 this language nii&hc be e-ortiifiMd us f e^uiiing g^nU mtent li is nnt dsn 
this i» n>. need not resolve liat question, however, because we rc^cw tar TVPA cases solely to 
address the acts that would satisfy the threshold of LnflictiaB "severe physical oe mtnta] pern of suffwioa." 
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[ r suits brought under One TV Pa, courts have not engaged in sny lengthy analysis 
of what acts constitute torture. In part, this is due to the nature of the acts alleged. 
Almost ail of the case? involve physical torture some of which is of an especially cruel 
and even sadistic nature. Konclhclcss, tourts appear (o look al (he entire course of 
conduct rather than arty one act, making it somewhat akin fo a EotaSily-of-thc- 
circumstances anatysis. Because of (his approach, it is difficult to lake, a specific act Out 
<if context and cuntlude that the act in isolation would constitute torture. Certain uct5 do, 
however, consistently reappear in these cases or arc of such a barbaric nature, that it is 
likely a court would find that allegations of such trca<mcnt would constitute torture: (1) 
severe beatings using instruments such as iron barks, truncheons, and clubs; (2) threats of 
imminent death, such as rn<ick executions (J) threats af removing e\ircmnics'; (4) 
hyming, especially burning with cigarettes - (S) electric Shock:; to genilalia or ihrcatii In do 
so; {6} rape or sexuaE assault, or injury to an Individual's sexual organs, or Threatening, to 
do any of these sorts of ads; and (?) forcing the prisoner to watch the torture of others. 
Given the highly contextual nature of whether a set of acts constitutes torture, we have set 
forth in (he attached appendix: the rireumsiances in which courts have determined lhat the 
plaintiff has suffered torture, which include the cases from which these seven acts are 
drawn. While we cannot say with certainty that acts failing short of these seven would 
not constitute torture under Section 23 41). we believe that interrogation techniques would 
liavc to oe sanular to these in their extreme nature and m the type ot harm caused to 
violate (he law. 

Despite the limited analysis engaged in by courts, a recent district court opinion 
provides some assistance in predicting how furore courts might address this issue, In 
. hfekinavic v Vucknvk, 1 9ft P. Supp. 2d 1322, (N.D. Ga. 2002), the pfaintifls, FlnHJiian 
Muslims, siued a Bosnian Serh, Nikola Vuckovic, for, among other things lorture and 
cruel and inhumane treatment. The court described in vivid detail the treatment the 
plaintiffs endured. Specifically, the plaintiffs experienced the following: 

Vackovic repeatedly heat Kernal M eh movie with a variety of blunt objects and. 
boots, intentionally delivering blows to areas he knew to already be badly injured, 
including Mehinovic's genitals. M at 1333 34. On some occasions he was tied up and 
hung against windows during beatings, id- Mehinovic, was subjected to the game of 
''Russian roulette 11 See id. VueJtovjc, along with other guards, also forced Mehinovic U> 

Like Mehinovic, Muhamcd Bicic was beaten repeatedly with bluni objects, to the 
point of loss of consciousness. See id at 1 335. He witnessed the severe beatings of other 
prisoner.^ including his own brother. "On one occasion. Vuckovic ordered Bicic- to get on 
ail fours while anodier soldier stood or rode on his back and beat him with a baton — a 
game llic soldiers called 'horse.'" Id. Bicic, like Mehinovic, was subjected to the game 
of Russian roulette. Additionally, Vacant and the other guards forcibly extracted ft 
number of Bicic' s teelh. Id. A 131(1. 

Safet Hadziahjagic was subjected to daily beatings with "metal pipes, bats , sticks, 
and weapon*." M. al 1137 .He was also SLibjLcLed EoTWan roulclte See id. al 1336-57. 
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Hadzlalijagie also frequently saw rjihcr prisoner* being beaten or heard Their screams as 
they were beaten, [ike Bide, he was subjected to the ledh extractiun. htridem. On one 
occasion, Vuckovic rode Hadziatijagic like a horse,, simultaneously lulling Jtim in the 
head and body with a knife handle. During this tinie h other saldicra kicked and hit him. 
He fell down during this episode and was forced to get up and continue carrying 
Vuckovic. Sff id. "Vuckovic and the other soldiers [lhcn] tied Hadaialijagic with a rope 
hung liim upside down, and beat him, When ihcy noticed thai Hadnialijagk: was losing 
consciousness^ they dunked hi* head in a bow l used as ;. id let.** Id. Vuckovic then 
forced Uady.iaUjay.c la lick the blood eff of Vi^kovic's boots and kicked Hadziahjaglc as 
ha tned to do so. Vuckovic then used his kntfc lo carve a semi-circle in Hadziahjagic's 
forehead. Hadzialijagic went into cardiac arrest just after this incident end was saved by 
one of ihe other plainl iffs. See id. 

Hanan Subasie was brutally beaten and witnessed the beatings of other prisoners, 
including the beating and death of one of his. follow prisoners and the beating of 
Hadzialijagic in which he was tied upside down and beaten, See id. at 1338-33, Id. at 
133E. Subasie also was subjected to the teeth pulling incident. Vuekcjvic- personalty beat 
Subaric two times, punching him and kicking him with his military boots, [n one of these 
heatings, "Subasic had been forced into a kneeling position when Vuckovic kicked turn in 
the stomach/' td. 

The district Court concluded (hat the plaintiff* surfereij both physical and mental 
tenure ai iht fiands of Vuckcjvit. 1 ^ With respect to physical torture, the court broadly 
outlined vvith inspect to each plaintiff the acts in which Vuckovic had been at least 
com pi kit and that il found rose to the level of torture, Regarding Mchinovic, the court 
determined that Vuckovic 1 5 heatings of Mehinovic in which he kicked and delivered 
nther hlnws to Mehihdvic's face, genitals, and olliers body parts, constituted tortunc. I"hc 
court noted that dicac beatings left Mehinovic disfigured, may have broken ribs, almost 
caused Mehinovic to lose consciousness, and Ternlercd him unable to eat for a period of 
time M to Ufoie, the emm found thai Bicic had suffered severe physical pain and 
suffering am a result of Vucfcnvic's. repeated beatings of lum in which Vuckovic ti&ed 
various Instruments to inflict blows^ the "horse" game, and the teeth pul ling incident, See 
id. at 1 546. In finding that Vuckovic inftided severe physical pain on Hfa.dztalijagic, the 
court unsurpnsingly focused on the beating in which Vuckovic tied lladzialijagic upside 
down and beat him, Sw id- The court pointed out that in this incident, Vuckovjc almost 
killed Hadziatijagic- Sre id. The court further concluded that Suhasic experienced severe 
physical puin and thus was tortured based on the beating in which Vuckovic kicked 
Subasic in the stomach. Sec id. 



'* The court also found tiiaL a number of nets perpetmcd igainst the plaintiffs consticutetUmel, irJwinaiU 
qj deorading ueaurBiitbul not iarture-. In its analysis, Uic court appeared to fold into cruet, inhumarL or 
degrading trc-arrnent rmj distinct catcjjorw;s. Cruel, mftUrfmn, or ocpwlin^ treatment intimitis actelhar. 

"cfe mi! nut ta. iJk level of H 1flrtuM.'" Id. &.1 I J4S, Scoc-ivd. cruel, inhuman, or deciding treatment include* 
*c*? that "(to no! have die same purposes as 'lortitre ,H I J. My iDebdroej lots laller sel rnpHnioii a tnicL 
irJimtiart tir iltt^adjtje, ilie e£rtirtspp™*d to take the view that acts ttat would. otiLermEC constitute torture 
fall outside that definition because of 1he absent of ihe pprtiirulBr puptwes bsCed in the ■ I Vf f A luilI i1w 
treaty. Rfgardtesi of use ndevance of Ihis couc*pt us (be TWA or CAT, tb* puiposcs lisled m tbe T% r PA 
arc tuH anclEnitrrtl oflnrtcirt forpurcXM£4 of seetJfMlS 2J*0-23»A. 
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The couct also found mat lire plaintiffs had suffered severe menta! pain. In 
Teaching this conclusion, the conn relied on the plaintiffs' testimony thai ihey feared ihcy 
would be killed during beatings by Vuckcmc or during the "game" erRtiaian roulcUe, 
Although ihc court did! not specify ihc pnedieale acts that caused ihe prolonged meiiL&i 
harm, it is ptoin chsit bolh the? Ihreat of severe physical pain and (Jit threat of imminent 
death were present and persistent. Tim court also found that (he plaintiffs established the 
existence Cjf prolonged mental harm as each plaintiff "continues To suffer long-term 
psychological harm as a result of [their] ordeals." /J. (emphasis added). Tn concluding 
thai tlie plaintiffs had demonstrated the necessary "prolonged menial harm," the court's 
description, of that harm as ongoing and '■]™g-tenii M confirms that to satisfy the 
prolonged mental harm requirement. Lie liarm must he of a substantial duration. 

The court did not* however, delve inlo the nature of psychologies] harm in 
reaching ils conclusion. Nonetheless, the symptoms (hit the plaintiffs suffered and 
continue to suffer are worth noting as illustrative of what might tn future cases be held to 
constitute mental harm. MehinouEc had "anxiety, flashbacks,, and nightmares and has 
difficulty 6leepirt.fi-" Id. at 1334, Similarly, Biclc, ^suffers from anxiety, sleeps very 
] title; and has frequent nightmares" and experiences frustration aL jv,A being able to wnrfc 
due to the physical and mental pain he suffers, fd, at 13Jo. Hadzialijagic experienced 
nightmares;, si time* required medication to help Ititn s^eep, tiered from depression, arsti 
had become reclusive as a result of his ordeal. See id at 1337-3*. Subasie, like the 
others, had nightmares and flashbacks, but also suffered fam nervousness, irritability,, 
and experienced difficulty trusting popple, The combined effect of these symptoms, 
impaired Subaaic's ability to work. See id. at 1340. Each of these plaintiffs suffered 
from mental harm thaL destroyed his ability to function normally, on a daily basis, and 
would continue to do so into the future. 

Tn general, severs! guiding principles can he drawn from this case. First, this case 
illustrate* thai a simple incident can constitute torture. The above recitation of the ease's 
facts shows that Subasic was clearly subjected to torture in a number of instances, e.g., 
the teeth pulling incident, which the conn, finds to constitute: torture in discussing Bicic. 
The court neverl helcs* found that the beating in which Yuckovic delivered a blow to 
Subasic 1 s stomach while he was on his knees sufficed to establish that Subasic had been 
tortured. Indeed, the court stated that this incident "'causled] Subasic to suffer severe 
pain/' id. at 1346. The court's focus on this incident, despite the obvious context of a 
course of torturous conduct, suggests that a course of conduct is unnecessary to establish 
that an individual engaged, in torture. It bears noting, however, that there are no decisions 
that have found an example of lorture on facts that show the action was isolated, rather 
than part of a systematic course of conduct. Moreover, we believe that had this been an 
isolated instance, (he court's conclusion Lhat this act constituted torture would have been 
in error, because (his. single blow does not reach the requisite level of severity. 

Second, the case demonstrates lhat courts may be willing to find that a wide tange 
of physical pain can rise lo the necessary level of "severe pain or suffering." Atone end 
of the spectrum is what ihe court calls the "nightmansh heating" in which Vncfcovie hung 



HadzMijaiiic upside down and beat him, culminating in Hadidalijagic goint* into cardiac 
anest and narrowly escaping death. JW. It lakes titt le analysis or insight to conclude that 
this incident eonstnutcs tortuTe. Al the other end of the spectrum, is the court's 
dcAcrrninauon that a beating in which "VurJiowc hie plaintiff .Subaaic and kicked him in 
die sio roach wilh his military bouta while Subasic was iorced into a kneeling positionFJ" 
constituted torture-. Id. To be suire^ this beating caused Subasic substantial pain. But lhat 
pain pales in comparison to iht other acts described in [bis case. Again, lo ihc extent the 
opinion can be read to endorse the view lhat (his single act and the attendant pain, 
considered in isolation, rose to the level of 1 Were pain or suffering." ™= would disagree 
with such a view basiert no our interpretation ufihe criminal statute. 

The district court did not attempt 10 delineate the meaning of torture. It engaged 
In no slalutory analysis. Instead, the court merely recited the definition and described the 
acts, that it conceded constituted Lnrtjrc. This approach is representative of [he approach 
most often taken in TVPA cases. The adoption of such an approach suggests that torture 
generally is of such an extreme nature — namely,, the nature of acts are so shocking and 
obviously incredibly painrul that courts will more likely examine the totality of the 
circumstances, rather Than engage in a careful parsing of (he statute, A brosid view of this 
case, and of the TVPA cases more generally, shows that only acts of an extreme nature 
have been redressed under thu TVFA's civil remedy for torture. We note, however, lhat 
kfcfiintrvic presents, with the exception of the single blow to Subasic, tacts lhat are well 
over die line of what constitutes torture. While there are cases that fail far short of 
torture, see ittjra spp., there are nci easts lhat analyre what the Iawcsi boundary of what 
constitute* torture. Nonetheless, while ihis case and the other TVPA cases generally do 
not approach that boundary, ihcy arc in keeping wilh the general notion lhac the term 
44 torture h> is reserved for acts of the mast cXEiemc nature. 

TV. International Decision 

International decisions em prove of some value in assessing what conduct might 
rise to Ihc Ecvcl of severe mental pain or suffering. Although decisions by foreign or 
international bodies are in no way binding authority upon the United States;, they provide 
guidance abnut how other nations will likely react to our interpretation of the CAT and 
Section 2340. As this Fart will discuss, other Western nations have generally used a high 
standard in determining whether interrogation techniques violate the international 
prohibition on torture, In fact, these decisions have found various aggressive 
interrogation methods to„ at worst, constitute cruel, inhuman^ and degrading treatment, 
hut not torture. Tliese decisions only reinforce our view lhat there is a dear distinction 
between the two standards, and that only extreme conduct, resulting in pain that is of an 
intently often accompanying serious physical injury, will violate (he latter. 

A. European Court of Human Rights 

An analogue lo CATs provisions can he found in the Hurrjpean Convention On 
Human Rights and Fundamental Freedoms (the "European Convention"). litis 
convention nrohibits torture, (hough it offers no definition of it, It also prohibits erne], 
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inhuman, or degrading treatment or punishment. By barring both types of acts, the 
European Convention implicitly distinguishes between (hem and further suggests that 
Torture is a grave act beyond crucL inhuman, or degrading Treatment or punishment. 
1 Tnss h while neither the European Convention nor the European Court of Human Rights 
decisions interpreting thai convention wciuld be authority for ihc interpretation of 
Section* 2340-2340 A, thfi EiiCttpcan CDnvcfttion. decista concennrt^ torture 
nonetheless prLmde a useful baroirjctej of the international view of what actions amount 
to torture. 

The leading RuTupcan Court of 1 [mnan Rights Ca&r Lixphcanng Lrn: differences, 
between torture and cinel, inhuman, or degrading treatment or punishment: is irvland v. 
the. Untied Kingdom (19?8). n In lhat case, the European. Court of Human Rights 
examined interrogation techniques somewhat more sophisticated than the rather 
rudimentary and frequently ob^Du^ly trud. acts dest-rihed in the TVPA cases. Careful 
attention 1o this case k worthwhile not jusi because it examines mettn>cU net Used in the 
TVPA eases, but also because the Reagan administration relied on this case in reaching 
the conclusion that me term lorfure is reserved in international usage for "extreme h 
deliberate, and unusually cruc! pramics;;. 11 S. Treaty Doe, 1 00-10, at 4.. 

The methods at issue in Jr&Satod were: 

(1) Wall Standing. The prisoner stands spread cagk against the wall, with fingers 
high above his head, and feel back, sd that he is standing on his tries such thai his 
all of his weight falls on his fingers. 

(2) Hi.^dme. A black o: navy hood n placed ova the psiiiGiicj'a head and kep- 
lltcrc except during the interrogation, 

(3) Subjection tO Noise. Pending interrogation, the prisoner is Etcpt in A room with 
a loud and continuous hissi ng noise. 

(4) Sleep Deprivation. Prisoners are deprived of sleep pending interrogation. 

(5) Deprivation of Food and Drink. Prisoner* receive a reduced did during 
dutmticin and pending interrogation. 



lS Mxt)t4\PA to om: cemracHtator. the Inter- American Court of Human ligbB has iJsg f«l]nwcct this 
decision. Sfe Julie Laotnp, Tortus? eratif £h*fJ. fchwrnxri &Pfl Dfgrodiiig Tftntti^t \n ffrp JtinspnutsRCG of 
the. /nterAmnric™ Court efttumM Right*. 5 LL5A J. Insl & Comp. fc. J51. SS0HS1 ( I'm). Tne lultt- 
Amfricia CoJlVCnritJIl to Prcv^Jit ittJ Pitnihli ] urtuic, biswuver. (Lcl iries kiTl'iiE n«ii:h ilillQrcrJly limn i[ js 
defined in CAT at U.K, law. fr* Intcr-Amcricao ConyeiUioti to Prevent and Punish Tortm e„ opened foe 
sijjiucuru u«. 3, art, 2, OAS T.S. No. 67 (eotsted inn fbret Feb, ]9fl7 bui ife UniierfAuet hat 
ne^cc tinned or ratified H defines torture is "any act intrnlLciriiilly performed whereby phys-icul w 
raema] pain or suffering is infixed on a person tor rwiposefl ofcrimiML inves^jsaciyja, *s a means of 
intinvidBlLoD, as pereoitil punishment, re i preventive measure, as a penalty or far any other purpose 
TufttiiE shall did be urtJeHiotid lit be Hi* use of ntethods up^JL a p«iou intended Lu ohhlferalc Gic 
pcrsomtity of the victim or lo dtmimsh pjs pti^srcil ur mental i;apiicm'e3 r fvcq if fhsy 6o not caitw phyaica] 
■tttit ot nhftitai ifleutsJv" Afl. 2- WEdLe tnc Inter-AEUcrican CoDvention lo Pievew and PiutashTomae d«s 
ncrt TK(nidre si^na^ricE. crimiiBSi^t! v™=l, iijuiirjim, (jf (fepnHjiqg crwUmeEH or punisJunra!. 1he Crstiwi 
diflcRDZtL iu iht dcfLBitioQ oftoduie are ao great IhaC it wonkf be difficult to draw fiom Out juris pruritic u 
^ijthlnjTTxnc thap ihc gptMril Ire™.! of 1LS aj.fWjltnn.1 widt ihc /™ftuipTdK:iti«Ht 
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The Euiopcan Court of Human Rights concluded that these techniques used in 
combination, and applied for hour* ai a. lame, wen; inhuman and degrading but did no' 
Amounl lo torture. In analysing whether ihese methods cort5lilu1ed mrtUTc, the court 
treated them as part of a single program. See Ireland. T 104. The court found that this 
program caused "if jiot actual bodily injury, at least intense physical and mental sulTerina; 
to Hie person subjected thereto and also led to acute psychiatric disturbances during the 
interrogation." td, t t67. Thus,, this program ^fell into lhc category of inhuman 
treatment [.]" Id The Court further found thai "[l]hc technique!! were riso degrading 
We 1hev were Such as lo ikrtiiAu in [heir victims feeling of fear, aguish and inFeriorily 
capable <]f humiliating and debasing them and possible [stcj breaking [heir physmal or 
moral resistance" hi. Yet, llic court uldnnalely concluded: 

Although 1bu five techniques, a.s applied in combinalinn, undouhlcdly 
arnouitted to inhuman and degrading treaxmenr, although [heir object was 
the extraction of confession, the naming of others and/or information and 
although they were used systematical ty h they did irot occasion suffering of 
the particular intensity' and cruelty implied by tnc word torture . . . 

id. (emphasis added"). Thus, even though the court had concluded that the techniques 
produce "intense physical and mental suffering 1 ' and "acute psychiatric disturbances" 
they were not suffiejcm intensity or cruelty to amount to torture. 

The court reached this conclusion based on the di sanction the European 
Convention drew between torture and cruel h inhuman, or degrading treatment or 
punishment, The court reasoned thai by expressly distinguishing between these two 
categories cT Irealmcnt, the European Convention sought Lr? "attach a special sljgrna En 
deliberate inhuman treatmenl causing very serious and cruel suffering." M T. 167. 
According to the court, 'ihis distinction derives principally front a difference in the 
intensity of the suffering inflicted," id. The court further noted that this distinction 
parallefed the lire drawn, in the U.N. Declaration on the Ptotet tinn From Torture, which 
specifically defines torture as "an aggravated and deliberate form of cruel, inhuman or 
degrading treatment or punishment.''" Id. {quoting U.N, Declaration on ihe Protection 
From Torture), 

The court relied on this same "intensity/cruelty" distinction to conclude that some 
physical maltreatment fails lo amount lo torture. For example, four detainees were 
severely beaten and forced En stand spread eagle up againsi & wall. See id, \ 1 10. Other 
detainees were forced In -itaad spread eagle while an interrogator kicked them 

"ContinuoLiSly on Lbe inside of the legs." Id. \ 111. Those deEainces were beaten, some 
receiving injuries that were "substantia?" and, others received "massive"* injuries. See id. 
Another detainee was "subjected to , . . 'comparatively trivial' beatings" that resulted in a 
perforation of the detainee's eardrum and some "minor bruising/ 1 Id.\ 115. The conn 
concluded that nune of Lhese situations "attainted] the particular level [of severity] 
inherent in the notion of torture. " id. \ 174. 
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E. Israeli Supreme Court 



The European Court of Human Rights is twit the only other court la consider 
whether StiCl) n program of interrogation LechnLques was permissible. In Puhlie 
Committee Against Torture in Israel v, tempt, 38 LL.M. 1471 (1999), the Supreme Court 
of Israel reviewed a challenge brought syainsi the General Security Service ("GSS") for 
its use of fivg Icthniques. At issue in Public Committee Against Torture In Israel were; 
(I) shying, (2) ihc SisahJich, (J) the Frojj Crouch, (4) the exe*sjj\'C tsgli(cnan s of 
handcullii, ind [5) sleep deprivation. "Shaking" is "the forceful shaking of the suKpetfs 
upper torso, back and forth, repeated I y h in a manner which causes the reck and head to 
dan^c and vacillate rapidly." Id ^ 9, The "Shatueh" is actually a combination of 
methods wherein the detainee 

Is seated on a small and law chair, whose seat is Lilted forward:, towards 
the ground. One hand is lied behind the suspect and placed inside the gap 
between [he chair 1 * seat and hack support. His second hind is tied behind 
the chair, against its back support. The suspecr's head is covered by an 
opaque sack, falling down lo his shoulders. Powerfully loud music is 
played in lhe room, 

wok 

The "frog crouch" consists of ■"consecutive, periodical crouches on the tips of 
one's toes, each lasting for five minute intervals. 1,1 Id] M. The excessive tightening of 
hande-ufT?j simply referred to the use hiin.de ufis lhat Were tnq ."irnell for ihe Suspect? 1 
wrists. $£tr id 1 12. Steep deprivation occurred when the Shabach was used during 
"intense nonstop interrogations. 11 16 Id. % 13. 

While ihe Israeli Supreme Court concluded Uiat these acts amounted to cruel, and 
inhuman treatment, the court did not expressly find lhat they amounted to torture. To be 
sure, such a conclusion was unnecessary because even if the acls amounted only to cruel 
and inhuman treatment ihe GSS lacked authority En ti±ie Lhe five methncls. Nonetheless, 
the decision is still best read as indicating lhat the acts at issue did not CornStiliilc torture. 
The court's descriptions of and conclusions about each method iELdicate that the court 
viewed them as merely cruel, inhuman or degrading ban not of the sufficient, severity to 
reach the threshold of torture. White its descriptions discuss necessity, dignity, 
degradation, and pain. Lhe court carefully avoided describing any of these acts as having 
the severity of pain or suffering indicative of torture. See id at Tl 24^-29. Indeed, in 
a&sessmg the Shabach as a whole h the court even rehed upon the European Court of 
Human Right 1 * Ireland decision for supporiand il did not evince disagreement with that 
decisions conclusion that (he acls considered therein did ne-t confute torture. See id. % 
30. 



M T!ie court itui, however, dLJungiiish between Ifus sleep depivatitui and (bat which omuhwI w part t>i 
tohHw inlrrro^itioik iwling that some df jctw tif iraltrfcreiKe Willi the saspsct's hjsuJut vleep hnbits to 
be expected. Hd& Commute 4&amst Torture in hrsety 23 
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Moreover, (he Israeli Supreme Court torichjdttl that m certain circumsunccs GSS 
a- flic crs could usscn a necessity defense. 17 CAT, however, expressly provides that 
"[pjo exceptional circumstance whatsoev-er, whether a slate of war or a threat of war, 
internal political instability or any other public emergency may be invoked! as a 
justification of torture," Art. 2(2). Hid the court been of the view that Uic GSS methods 
constituted torture, the Court could not permit Ihia affirmative defense under CAT. 
Accordingly, |rns court 1 s decision is, beat read as; concluding Lhai these methods amounlcd 
la cmd and inhuman treatment, but not torture^ 

In sum,, both the European Court on Human Rights and the Israeli Supreme Court 
have recojjni/.ed. a wide- array of acts lhat constitute cruel, inhuman,, or degrading 
treatment or puojshmen.L 7 hut do not amount to torture. Thus, they appear lo pern] it. 
under international law. an aggressive interpretation as to what amounts to torture, 
leaving that label lo be applied only where extreme circumstances exist. 

V. The President's Commands- in Out Power 

Even if an inlerrogation method arguably were to violate Section 2340A„ the 
statute would be unconstitutional if it impermissibly encroached on the President's 
eonstituliora] power to conduct a military campaign. As Commander^ii-Chtef. the 
President has ihe constitutional authority 10 order interrogations of enemy combatants to 
gain intelligence information concerning the military plans of the enemy. The demand* 
of the Comiu andcr-irHChicf power are especially pronounced in the middle of a war in 
which (he nation has nlready MitTcriitt a direct attack. In xach a case^ the information 
grained from irjierTuuations may present future attacks by foreign enemies. Any effort lo 
apply Section 23 40 A in a manner (hat interferes with the I'lesidejifs direction of such 
coic war matters as the detention and interrogation of enemy combatants thus would be 
unconstitutional. 

A. The War with Al Qieda 

Al the OutStfl, Wc should make clear the nature of Ihe threat presently ppaed La the 
nation. While your request for legal advice is not sped iically limited lo [he current 
circumstances, we think it is useful to discuss this question tn the context of the current 
war against the al Qaeda terrorise network. The situation in which these issues arise is 
unprecedented in recent American history. Four eoprdinaled terrorist Attacks, using 
hijacked commercial airliners as guided missiles, took place in rapid succession on Ihe 



' ' In pLTpiiusinjj a iKfcriaaCy dcfciBc, Line iXjluC Aicv uptln Ulc (kLing litnc timih liypol]irLL<^] prufterrJ by 
flue ijS^i as a basi* for awnting a rjcces&Hy itetense. In uwi hypciihtriac^L, He fJSS \ns arrested a swspctl, 
who lkhldj iibfcmutiQri aliout Ihe location of n ; boinh aBdthfi time at which Lr is st! Ho {xplode-. The- ULspert 
fcjtlw BOUrer of 1hlS inf^rmatum, inii v.-i!hnuC 1liat mlncmitinn ill? bwpb surely Pfrptwde, killing 
pfuny peojikv Under trtosc iircun&staocK, the tfluit agreed ihat Okt necessity defc-JLic-'f. requitemenr. of 
hnmiBHwe, *Hjch Uw ccun t oJUtnledl w rtw "unnnkew nnturt orihe act ntberUiiin UULtorilaneer," mmitd 
cd. «f 34 1i 



morning of September 1U 2003. Thrse attacks were aimed at critical Euvemmenl 
buildings in ihe Nation. 1 * capital and landmark buildings in its fmancia] center. These 
e verm reach a different sca5e of deslrudiveness than earlier terrorist episodes, such as the 
destruction of the Murrali Building in Oklahoma City in 1994 Thsey caused thousands of 
deaths. Air traffic and -communications w ttfiin the United State* were dimpled; national 
stock exchanges were shut fot aeverat days; and damage fenm the attack has been 
estimated i-m run ihc lens of billions of do] Lars. Moreover, these attacks are pari of a 
violent campaign against lite United States that is behoved to include an unsuccessful 
attempt to destroy an airliner in December 2001 j a suicide bombing attack in Yemen on 
the U.&.&'. Cote in 2000; the bombings of the United States Embassies in Kenya and in 
Tanzania in a tnack bomb at lack on a U-S- military housing compter in Saudi 

Arabia in 199(5; an unsuccessful atlempl to -destroy the World Trade Center in 1993; arid 
the ambush of U.S. servicemen in Somalia in 1993. The United States and its overseas 
personnel and installations have been attacked as a result of Usama Bin Laden s call for a 
lihad against the U.S. government, became the U-S. government in unjust, criminal and 
tyrannical." 13 

In response, the Government has engaged in a broad effort at home and abroad to 
counter terrorism. Pursuant to his authorities as Commander-in-Chief, the President in 
October, 2001, ordered the Armed Force* to attack al Qaeda personnel and assett in 
Af^MiisWn, and the Taliban militia that liarbored them. That military campaign appears 
lo be nearitig its. close with the retreat of al Qaeda and Taliban forces from their 
strongholds and the installation of a friendly provisional government in Afghanistan. 
Congress has provided it* support fur the use of forces against those linked tp the 
September 11 attacks, and has recognized the President's constitutional power to use 
force to prevent and deter future attacks both within and outside the United States. S.J. 
Res. 23. Pub. L. No. 107-40. 115 Stat- 224 [200]). We have reviewed the President 1 s 
constitutional jhjwox Lei use force abroad in response to the September 1 1 attacks in a 
separate memorandum. See Memorandum for Timothy tf. r'lanigan, Deputy Counsel to 
the President, from John C. Yoo. Deputy Assistant Attorney General, Office of Legal 
Counsel Re: The President Constitutional Authority to Conduct Military Operations 
Against Terrorists and Nations Supporting Tkeni (Sept. 25, 2001) ('"September 1 1 War 
Powers Memorandum"). We have also discussed the President's constitutional authority 
lo deploy the armed forces domestically to protect against foreign terrorist attack in a 
separate memorandum, See Memorandum for Alberto K. Gorwales, Counsel to the 
President and W T i]liam J. Haynw, II, General Counsel, Department ef Defense, from John 
C- Voo, Deputy Assistant Attorney Genera] and Robert J. Delahunty, Special Counsel, 
Office of Legal Counsel.. Jte: Authority for Use of Military Force to Combat Terrorist 
Activities Within the United States al 2-3 (Oct 17, 2001). The Justice Department and 
the FBI have launched a sweeping investigation in response to the September I i attacks, 
and last fall Congress enacted legislation to expand ihe Justice Department's powers of 
surveillance against terrorists. See The USA Patriot Act, Pub. L. No. 107-56, 115 Stat. 
272 (Oct. 2o. 2001). This spring, tic Preidenl proposed the creation of a new cabtnet 



11 5e* O&mfi Bin Liufew v The U 5. ; Edicts end Statements. CNN Interview with Ossmn bin L 
WW. available ui 1imp7/w^w.pl^i)[£/w^lV]»S^Tl^^^ 
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department for homeland security to Implement a coordinated domestic program against 
terrorism . 

Despite these efforts, numerous upper echelon leaders of al Qacd* ind the 
Taliban, with access co active terrorist cells ami other re-sourccs, re main at large. Jl has 
been reported thai the al Qaeda fighters ar<i already drawing on a fresh flow of cash to 
rcboild iheir forces. See Pim] El a ven, U.S.; til Qaida Trying to fiegrottp s Associated. 
Press, Mar. 20, 2£KE. As lite director of the Central Intelligence Agency bus recently 
leslified before Congress, "Al-Qa 'id* and o<her L«™™t group* will continue k> plun Lo 
attack this country and its interests abroad. Their [nodes operandi is to liave multiple 
attack plans in ihe works simultaneously and to have al-Qa" idia cells in place to conduct 
ihcm." Tealimuny uf George J. Tenet, Director of Central Intelligence, Before the Scnalc 
Armed Services Committee at 2 (Mar. 19, 2002), Nor is the threat contained tn 
Afghanistan, "Operations against US targets could be launched hy sl-Qaida cells 
already in place in major cities in Eufupe and die Middle East. Al-Qa 1 ida can also 
exploit its pn.-sc.-nee or connections, to other groups- in sueh countries as Somalia,, Yemen t 
Indonesia, and the Philippines." Id at 3. It appears thai at Qacda continues to enjoy 
information and resources that sJtow it to organize and direct active hostile forces aguinst 
this country h both domestically and abroad. 

Al Qaeda continues to plan further attacks, such as destroying American civilian 
airliners and killing American troops, which have fortunately been prevented. It is clear 
lhat bin Laden and bis or^ani/alinr! bave conducted several violent attacks on the United 
States and its nationals, ajwl lhat they seek to continue to do so. Thus, the capture and 
interrogation of such individuals is clearly imperative to our national security and 
defense. Interrogation of captured: al Qacda operatives may provide information 
concerning the nature of al Qaeda plans and the identities of its personnel, which may 
prove invaluable in preventing runher direct attacks on (he United States and its citizens , 
Given due massive destruction and loss o-f life caused by the Seplember 1 1 attacks, ic is 
reasonable to believe that information gained from al Qaeda personnel could prevent 
attacks of a. similar (if not yjeater) magnitude from occurring in due United States. The 
case of Jose Paditla, a.fc.a. Abdullah Al Mujahir, illustrates the importance of such 
iiiforrnarion. Padllla allegedly had journeyed to Afghani stan ami Pakistan, mci with 
senior at Qaeda leaders, and hatched a plot to construct and detonate a radioactive 
dispersal device in the United States. After allegedly receiving training in wiring 
explosives and with a substantial amount of currency in his position, Padjlla attempted in 
May, 2O02 r to enter the United States to further his scheme, bterrogation of captured al 
Qaeda operatives allegedly allowed US, intelligence and law enforcement agencies to 
track Padilla and to detain him upon hi; entry into the United estates. 

H- rnterpretatirtn to Avoid Constitutional Problems 

As the Supreme Com ha* rewgruttd, and h we will explain further bek>w T the 
President enjoys complete discretion in the exercise of his Cmnmatider-m'Chicf authority 
and in conducting operations against hostile forces. Because both "[tjhe executive power 
and the command of the military and naval forces is vested in the President," Lfc 
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Supreme Court has unanimously italed that iL is "the President atone [\ who is 
constitutionally invested with the entire charge af hostile vpL'tuiityns." Hamilton v. 
DUfw, It U S. (21 Wall.) n, $1 (1 874) (emphasis added). That authority Is at its height 
in the middle of a war. 

En Isghc of the Presidency complete authority over the conduct of war, without a 
clear statement otherwise, we wit] not read a criminal statute & infringing on the 
President's ultimate authority m these areas. We have long rctogniJ-ed, and the Supreme 
Court has established a canon of statutory construction thai statutes are to be construed 
in a manner thai avoids cdn^liMi+icinal difficulties so long as a reasonable alternative 
construction Is* available. $ee T e.g.. Edward J. DeBariala Corp, v. Florida Gulf Coast 
Bldg. <£ Constr. Trades Council. 4S5 U.S. 56fi, 575 (LOSS) (citing NLRB v. Qathalir. 
Rishap of Chicago, 440 U.S. 490, 499-501, 504 <1979))i ("[W)here an oOiervrisc 
acceptable construction of a statute would raise serious constitutional problems, {courts] 
will construe [a] statute lo avoid such pciiblmus unless such construction is plainly 
contrary to the intent of Congress.' 1 ). This canon of construction applied especially where 
an act of Congress could be read lo encroach upon powers, constitutionally committed (o 
a coordinate branch of government. See. e.g., Franklin v. Massachusetts, 5Q5 U.S. 788, 
801>- 1 {1992) (citation Omitted) ("Out of respect for the separation of powers and the 
unique constitutional position of the President, we find that textual silence is not enough 
to subject the President to the provisions of the [Admimstraltvc Procedure Act] r We 
would require an caress siatemcm by Congress before assuming it intended the 
President's performance of his- statutory duties lo be reviewed for abuse of discretion.' 1 ). 
Public Citizen v. United States Dep t aj Justice, 491 TJ-S- 440, 465-67 (1989) (construing 
Federal Advisory Committee Act not to apply to advice given by American Bar 
Association to the President on judicial nominations, to avoid potential constitutional 
question regarding encroachment on Presidential power lo appoint judges). 

In the area of foreign affairs, and war powers in particular, the avoidance canon 
kss special force See, eg.Depf of Navy v. Egoti, 4S4 U.S. 518, 530 (I9B8) f'Wlrss 
Congress specifically has provided nlhcrwise, courts traditionally have been reluctant to 
intrude upon the authority of the Executive in military and national security affairs."); 
Japan Whaling Ass'n v. American Cetacean Soc'y, 478 U.S. 221, 232-33 (19*5) 
(construing federal statutes to avoid curtailment of traditional presidential prerogatives in 
foreign affairs). Wc do rot lightly a^ura: that Congress has acted to interfere widh the 
President's constitutionally superior position as Chief Executive and Commander in 
Chief in the area of military operations. See Egan, 484 U.S. ar 529 {quoting Haig v. 
Agee t 433 U.S. 2&D, 293-94 (19*1)). See also Agee, 453 U.S. at 291 (deference to 
Executive Branch is "especially" appropriate LL in the area ,. . . of . . . national security 31 ). 

In order to respect (he President's; inherent constitutional authority to manage a 
military campaign against a) Qacda and its aElics, Section 2340A must be construed as 
not applying to imerruBatiop& undertaken pursuant to his Commander-in-Chief authority. 
As our Office has consistently held during this Administration and previous 
Administrations, Congress lacks authority under Article 1 eo set the terms and conditions 
under which the President may exercise his authority as Commander in Chief to control 
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the conduct a f operations during a war. See, e.g.. Memorandum for Dante! J. Bryant, 
Assistant Attorney General, Office of Legislative Affairs, tiom Patrick K Phtlbin, Deputy 
Assistant Attorney General, Office of Legal Counsel, Re: Swift Justice Authorization Act 
(Apr 8, 2002); Memorandum for Timothy L. Hanigan, Deputy Counsel lo the President, 
from John C- Ydd, Deputy Assistant Attorney General, Office of Le^ai Counsel, Re; The 
President's CorMtititticmii Authority Conduct Military Operations AgaDat T&tOfistS 
artd tfaiiofts Supporting Jliern (Sjtpi 25, 200]) ("Flantgasi Memorandum"); Memorandum 
for Andrew Fois h Assistant Attorney General,, Office of Legislative Affairs, from Richard 
L Shiffrin, Deputy Assistant Attorney General, Office of Legal Counsel. Re: Defense 
Authorization Act (Sep. 15, 1955). As we discuss below, |]ic Presi dem 1 * power to detain 
and interrogate enemy combatants arises nut of his constitutional authority as 
Commander in Chief A construction or Section 2 J 40 A (Jut applied the provision to 
regulate the President's aulliorily as Commander* in-Chief lo dcJcnrdne the interrogation 
and treatment of enemy combatants would raise serious constitutional cueHtinns. 
Confess may no more regulate the President's ability io detain and interrogate enemy 
combatants than, it may regulate his ability to direct troop movements on Hie battlefield. 
Accordingly, wc would construe Section 234GA to avoid this constitutional difficulty, 
and conclude that it does not apply to the President's detention and interrogation of 
enemy combatants pursuant to his Commander-in-Chief authority, 

tlits approach is consistent with previous decisions of our Office involving the 
application of federal criminal law. for example, wc have previously construed the 
congressional contempt statute not to apply to executive branch officials who refuse lo 
comply with congressional subpoenas because of an asset-hen of executive privilege, in a 
published 1964 opinion, we concluded thai 

if executive officials were subject to prosecLitiun for criminal contempt whenever 
they carried out ihc President's claim of executive privilege, it would significantly 
burden and immeasurably impair die President's ability to fulfill his constitutional 
duties. Therefore, the separation of powers principles that underlie the doctrine nf 
executive privilege also would preclude fui application of ihc contempt of 
Congress statute to punish officials for lidine the President in asserting his 
constitutional privilege. 

Prwatfiw for Contempt of Congress of &n Executive Branch Ofpcal Who Has Assarted 
A Claim of Executive Privilege, S Op, Q,L.C. 101, B4 (May iO, 1964). Likewise, we 
believe thau if executive officials were subject to prosecution for conducting 
interrogations when they were carrying out the President's Commanrkr-in-Chi cf powers, 
"it Tvculd significantly burden and uirnicasurably impair the President's ability to fulfill 
his constitutional duties," These constitutional principles preclude an application of 
Section 2340A lo punish officials for ai«liny the President in exercising his exclusive 
constitutional authorities. Id, 
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C. llie Commandtr-in-Chier Power 



h eouLd be argued thai Congress enacted ! 8- U.S.C. § 234UA wjth (ul knowledge 
ami consideration of the President's Commander-in-Chief power, and thai Congress 
intended \o Teslriul >lL^ discretion in the interrogation of enemy combatants. Even were 
we to acLqrt this argument, however, we conclude that Ihe Department oT Justice could 
not could not enforce Section 2340A against iederal officials acting pursuant to the 
President's constitutional authority to wage a military campaign. 

Indeed, in a different context,, we have concluded thai both courts and prosecutors 
should reject prosecutions ihal apply federal criminal laws Ei> activity Lhal is authorised 
pursuant to one of the Presi dent's cnnsiLtuii-onsl powers. Tin's Office, for example, has 
previously concluded dm Congress could Jtot constitutionally extend the congressional 
contempt statute to executive branch officials who refuse to comply with congressional 
subpoenas because of an assertion of executive privilege- We opined thai "courts ... 
would surely conclude that a criminal pretention for the exercise of a presumptively 
valid, constitutionally based privilege is not consistent with ine Constitution." * Op. 
D,LC\ at 141, Further, >ve concluded that the Department of Justice could nol bring a 
criminal prosecution against a defendant who had acted pursuant to an exercise of the 
President 1 s constitutional power, 'The President, through a United Stales Attorney, need 
nol, indeed may not h prosecute criminally a subordinate for asserting on his behalf a 
claim, of executive privilege. Nor could the Legislative Branch or me courts require or 
implement ihe prosecution of such an individual." id- Although Congress may define 
federal crimes that the President, through the Take Care Clause, should prosecute. 
Congress cannot compel Ihe President to prosecute outcomes taken pursuant to the 
President's own constitutional authority. If Congress could do so, it could control Ihe 
President's authority through the manipulation of federal criminal law. 

We have even greater concerns, with respect to prosecutions arising out of the 
exercise of the President's express authority as Commander in Chief than we do with 
prosecutions arising out of the assertion of executive privilege. In a .series of opinion. 1 ; 
examining various legal questions arising after September 11, we have explained the 
scope of the President'? Commander-iis-Cinef power. 19 We briefly summarize the 
findings of those opinions here. The President's constitutional power to protect the 
security of the United States and the li vcs. and safely of Its people must be understood in 
light of the Founders' intention to create a federal government "eloatmed with all the 
powers requisite to ihe complete execution ul" itt trust." The Federalist No. 23, at 147 
(Alexander Hamilton) {Jacob E. Cooke ed. IVJjII. Foremost among the objectives 
committed to thai trust by the Constitution is the security of the nation, As Hamilton 
explained in arguing for the Constitution h s adoption, hecause "the efroum stances which 
may affect the public safety" are not "reducible within certain determinate limits," 
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Ll .must be admitted, as a necessary conseuutuct, thai there can be. n,t> 
limitation of that authority, which is to provide far ihe defence and 
pFOLettioncjf the eammuiuty. in any matter essential to its efficacy. 

id. at 147- 4S. Within (his limits lhat the Constitution itw5f imposes,, the scope and 
distribution of the powers to protect national security must be construed lit authorise ihc 
most efFkaciuojs defense uf ih-u naSiCti uivl its inLere5ia in accordant*: LL witli tin: reahiii in 
purposes nf die entire instrument " Itchier v. United States, 334 U.S. 742, 7&2 (IMS). 

The text, structure and history of ihc Constitution establish ih&T Ihc Founders 
entrusted the President with the primary responsibility, ant] therefore the power, Lo ensure 
the? security (if the United Stales in situations, lif grave and unforeseen erhejgenries. The 
deci&iou to deploy military force in ihe defense of Uniled Slates interests is expressly 
placed under Presidential authority by the Vesting Clause, U.S. Const. An. i, £ l s cl l t 
and by the Commander-in-ChM Ctwiw. tel., § % cl. i. M This OfHcc has long undcrsiowl 
the Commander-in-Chief Clause in particular as an affirmative pant of authnriiy to the 
President. See. e r g., MworandJim for Charles W. Colson, Special Counsel to the 
President, from William H. Rehnquist, Assistant Attorney General,, Office of Legal 
Counsel, Re: The President and the War Power; South Vietnam and the Cambodian 
Sanctuaries (May 22, 1970) f J, RchnquisL Memorandum"). The Primers understood (he 
Clause as investing the President with the fullest rin^e of power understood at (he time of 
the ratification of the Constitution as belonging lo the military commander. In addition, 
the structure o f the Cotislitution demonstrates lhat any power traditionally understood as 
pertaining lo the executive — which includes (he conduct of warfare: and the defense pf the 
nalion — unless eotnreasly assigned in the Constitution to Congress, in vested lh the 
President. Article [I, Section 1 makes this clear by stating lhat the "executive Power shall 
be vested in a President of the United States of America" That sweeping grant vesta in 
the Prcskknt an onenurneraied "executive power and contrasts with the specific 
enumeration of the powers— those "herein" — granted to Congress in Article 1. The 
implications of constitutional text and structure are confirmed by ihe practical 
consideration thai national security decision* require the unity in purpose sand energy in 
action thai ctusr gcteriife the Presidency rather than Congress. 
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the Supreme Court has recognised, the Commander-in-Chief power and llie 
President's obligation to protect tbe nalion imply the ancillary powers necessary to their 
successful cscrdsc. "The first of the enumerated powers of the President is thai he shall 
be Commander-in-Chief of the Army and Navy of The United Susies. And, of course, ihe 
grant Of waf power includes all thai is necessary mil proper for carrying, those powers 
into execution," Johnson v. Eisenirnger, 339 U.S. 7fr3 T 7S3 (£950}, In wartime, it is for 
live President alone to decide whal methods to u^e lo hept prevail agimsL the enemy, itv, 
e.g., ftchnquist Memorandum; Ffanigait Muinimndurfi at 3. I no President's complete 
discretion, in eic-rtisiiis; (lie Conunaiukr-in -Chief power has been recognized by the 
courts. In the Prize Coses, 67 LIS- (2 Black) 635, 670 <1&&2), for example, J}lc Coun 
explained that whether the President "in Fulfilling his duties as Commander m Chief 1 had 
appropriately responded io the rebellion of the southern states was a question "'to be 
decided hy him- and which the Court oouM not question, but must leave to "the political 
department of the Government to which this power was entrusted," 

One of the core functions of 1he Commander in Chief is iliac of capturing, 
detaining* wid iittwrosaiinfi members of the enemy. See, e.g., Memorandum for William 
J. Baynes, JJ, General Counsel, Department of Defense* from Jay Bybcc, Assistant 
Attorney General, Office of Legal Counsel, Re; lite President's Power as Commander in 
Chief to transfer Captured Terrorists to the Central and Custody of Foreign Nations at 3 
(March 13, 2002) Tine Commander-in-Chief Clause constitutes an independent grant of 
substantive authority to engage in the detention and transfer of prisoners captured in 
armed conflicts"). It is well settled that Ihe President may seize anil detain enemy 
combatants, at least For the duration of the ennf|ict, and the laws of war make clear diat 
prisoners may he Enterrogatcd for in formation concerning the enemy, its strength* and its 
plans. 22 Numerous Presidents have ordered Ihe capture, detention, and questioning of 
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enemy combalams during virtually every major conflict in the Nation's history-, including 
recent conflicts such as the Gulf. Vietnam, and Korean wars. Recognising ihis authority, 
Congress has never attempted to restrict or interfere with the President h s authority On this 
score. td. 

Any effort by Congress to regulate the interrogation of batllcficld combatants 
would, violate the Constitution's sole vesting of the Commander-in-Chief authority in the 
Presidem. There can be I title doubt that intelligence operations, such as the detention, and 
interrogation of enemy combatants and teaderi, arc both .ttecessary arid proper for (he 
effective conduct i >f n military campaign. Indeed, such operations may he of more 
importance in a war with an international terrorist oi&amzation than one with the 
conventional armed forces of n nati<m-siate h due to the former*!* emphasis on secret 
operations and surprise attacks against civil inns. It may be the case thai only HUce^sful 
interrogations can provide foe infarmalittn neeetsar y to prevent the success of coven 
terrorist attacks upon the United States and ils citizens. Congress can no more interfere 
with the President's conduct of the interrogation of enemy combatants than it can dictate 
strategic or tactical decisions on Ihc battlefield. Just as slatulcs that order the President lo 
conduct warfare in a certain manner or for specific goals would be uncoiutiluLioijat, so 
loo are laws that sect to prevent the President from gaining the intelligence he believes 
necessary to prevent attacks upon the United Suites. 

VL Defenses 

In the foregming parts of this memorandum, we have demonstrated that the ban on 
torture in Section 2340A is limited to only the most extreme forms of physical and 
mental harm. We have also demon straied that Section 234(1 A, as applied tu 
interrogations of enemy combatants ordered by the President pursuant to his 
Commander-in-Chief power would be unconstitutional. Even if an interrogation method, 
however, might arguably cross the line drawn in Section 2340, and application of the 
stature was nol held lo be an ^constitutions*] infringement yf the President's, 
Commander-in-Chief authority,, we believe that under the current circumstances certain 
justification defenses might he available that would potentially eliminate criminal 
Eiability. Standard criminal law defenses of necessity and self-defense could justify 
interrogation methods needed to elicit information to prevent a direct and imminent threat, 
to the United Stales and its citizens. 

A. Nrrxisity 

We believe that a defense of necessity could be raised, under the current 
cireumsiimccs, to an allegation of a Section 2340A violation. Often referred to as the 
"choice of evils" defense, necessity has been defined as follows: 

Conduct that the actor believes to he necessary to avuad a harm or evil tu himself 
or Lo another is justifiable, provided that: 
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(a) the harm Or evil sought to be avoided by such conduct is greater than 
that sought to be prevented by the law defining the offense charged; and 

(b) neither the Code nor other law defining the offense provttf.es 
exceptions or defenses dcuHng with the specific situation involved, and 

(c) a legislative purpose Lo exclude the justification claimed docs not 
otherwise plainly appear. 

Model Penal Code §3.02. See also Wayne R. LaFave & Austin W Scott, I Substantive 
Criminal Law $ 5.4 at 627 (1986 & 2002 supp.) ("LaFave & Ssot("}. Although there Fs 
no federal statute lliat generally establishes necessity or other justified ions as defences to 
federal criminal laws, the Supreme Court has recognized the defense. See United States 
v. Railey, 444 U.S. 394, 410 {WWr) (retying on LaFave & Scott and Model Penal Code 
definitions of necessity defense). 

The necessity defense may prove especially relevant in the current circumstances. 
As it has been described in the case law and literature, the purpose behind necessity is 
one of public policy. According to LaFave and Scotl h "the law ought Co promote the 
achievement of higher values at the expense of lesser values* and sometimes the greater 
good for society will be accomplished by violating the literal language nf ihc criminal 
law." LaFave & Scott, at 629- In particular, the necessity defense can justify the 
intentional killing of one person to wye two others because "it is hetter that two lives be 
saved and one lost than thai two be lost and one saved." Id. Or, put in the language of a 
choice of evils, "the evil involved in violating (he terms ft f the criminal tow (. . , even 
taking another's life) may he less than dial *hich would result from literal compliance 
with the law £ . . . two lives lost)." Id. 

Additional elements of the necessity defense art wurih noting hem. First, the 
defense is nm limited to certain types of harms. Therefore, the harm inflicted by 
necessity may include intentional homicide, so long as the harm avoided is greater (i.e.,, 
preventing more deaths), M, at 634- Second, it must actually be the defendant's, 
intention 10 avoid the greater form; intending icj commit murder ami then learning only 
later that the death had the fortuitous result of saving, other lives will not support a 
necessity defense. Id. at 635. Third, if the defendant reasonably believed that the lesser 
harm was necessary H even if, unknown lo Mm, it, was not, he may still avail himself of the 
defense. As LaFave and Scon explain,, "if A kills B reasonably believing it tn be 
neecssaTy to save C and D T tie is not guilty of murder even though, unknown to A, C and 
D could have been rettued without the necessity of killing D." Id, Fourth, it is for the 
court, and not the defendant to judge whether the harm avoided outweighed the harm 
doiu;. Id. at 636. Fifth, the defendant cannot rely upon the necessity defense if a third 
alternative is open and known to him thai ^ill cause less harm 

H appear* to us that under the current circumstances the necessity defense could 
be success fully maintained in response to an allegation -of a Section 2340A violation, On 
September 1 3. 2001, a] Qacda launched a surprise c evert attack on civilian targets in the 
United Slates that led to the deaths of Lhuii sands, and losses in the billions of doltars. 
According to public and governmental reports, al Qaeda has other sleeper cells within the 
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UnilL-d -States thai may be planning similar attacks. Indeed aJ Qacda plana apparcnlly 
include efforts 10 develop and deploy chemical, biological and nuclear weapons of mass 
destruction. Utidtir these circumstances, a del since may possess, infbnnnatsdn that Lould 
cTmhlt: she Utsited States to prevent atfacfcs ch^L potentially ctmEd i±qual tir surpass the 
September ] 1 attacks in their maef'iludc, Clearly, any harirt that might occur during an 
interrogation would pale m insignificance compared to the hann avoided by preventing 
such an attack, which could take hundreds -or thousands of lives. 

Under this calculus, two factors wilt hctp indicate when the necessity defense 
could appropriately oc invoked- First, the more certain that government officials are thai 
a particular individual ha* information needed to prevent am attack, the mote necessary 
interrogation will be. Second, the more likely it appears to be (hat a terrorist attack 3? 
likely to occur, and the greater the amount of damage expccled from such an attack, the 
more that in interrogation to get information would tje^prne necessary. Of caurse, the 
strength of the necessity defense depends on the riictitostances (hat prevail, and the 
knowledge of the government action; involved, when the interrogation is conducted. 
Wnile every inlermgalLDn lhat might violate Section 2340A does not nigger a necessity 
defense, we car say that certain circumstances c-ouM support such q defense 

Legal authorities identify an iniportant exception to the necessity defense, The 
defense is available "only in situations wherein the legislature has not itself, in its 
criminal staiuie, made a determination of values.." H- at o39. Thus, if Congress 
explicitly has made clear that viulutian of a staLute cannot be outweighed by the harm 
avoided courts canniM recognize the necessity defense. LoFave and Israel provide as an 
example an abortion statute that made clear that abortions even to suvc the life of the 
mother would stilt be a crime; in such cases (he necessity defense would, be unavailable, 
fd. at 630. Here, however, Consrss has not explicitly made a determination of values 
vis-a-vis lorture, In fact, Congress explicitly removed efTbrts to remove torture jfrom the 
WHghins of values permitted by the necessity defense.* 3 



u En tins CAT, tenure is defined as the inhflrtmrtl itifltetttti *f Severe pataoE (.ufTmnjE "for inch pupose[] 
bs obtaining from hi™ <xr a ihjpd ptfwrfi uifomifljciori or a confession.*' CAT art. 1 . 1 One could arpie thai 
buctudtfifikioii tcpicsented an atlempl ta t* nriiMlc Ehn( the J,**l of <sf -jbtabiana i^HWttniuMi-^M matter 
what toe ciruimstinp^— etrrid i»tjus.Tj(y an act of loiume. Inolhei Trords. necessity -aoolcl not be a 
defense, hi enacting Section 2340, however, CorjcriS* rtrflo^d Uw pUnJOM *bem*ei- indie deficit™ of 
torture, *vid>nnn.g jn niTfirtcirtii to reuKwc any fixing of values by statute. By leaving Section 2340 silfW 
ai [o ihe ha mi done by lorlarc in compHKun 1« oiIdci L=[::lv c ;>i u u. I ilir : defense U> 

Further, Ihr CAT contains *n taM-rio-ml prni-uicH. -hit "™ ^qninad Cffruniuraa whatsoever, 
v*tKtbci a state of war ur a threw of war, IraeraaJ political insubility or an> other public emergency, raiy be 
invoked ai a juiuficarion of torture." CAT in. 2,2, A**re uf :bii prtvittn of the tKwy, and ofd* 
definition of the necessity tfeftJH* lhat allows the kgidatiire to pro"* far an exception to the defend See 
M*Ld P^l C^Kfc | i.fflft). Corw^, 4id^ ^rp0«t= CM' W«k 2340- Giwatiiat 

OrnEtr,, ^FUOtJ CAT i effort to bar a necessity nrwirtii™ drfrnsr, we read S«tK,n J3*o H putting 
the (fcfeiise. 
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U. Serf-Defense 



Even if a court were to find that a violation of Section 2 MGA was not justified bv 
necessity, a defendant couEd stifl appropriately raise a claim of self -defense. The right to 
adf-de ferine, even when it involves deadly forcc h is deeply embedded in our lew. bolh as 
to individuate and as to the nation as a whole. As the Court of App^l h fnr ihe D.C. 
Circuit has explained: 

Mori: than two centuries ago T Blackstone, best known of the cjcposilors of 
the English common taw, taught ihat <h alt homicide is malicious, and of 
course amounts to murder, unless , . . excused on the Account of accident 
or self-preserve itsn. . ."' Self-defense, us s ddtlrine legidly eionersEing 
the lafcmg or" human life:, is as viable now as it was in Blackstone's tune. 

United Stales v. Fetersm, 4&3 F.2d 1222, 1228-29 {D.C. Cir. 1973). Sctf-tefSrtS* is ft 
common-taw defense to federal criminal law offeror and nothing in the lestt, structure 
or history of Section 234rM precludes its application to a charge of torture. In the 
.:!■: of any textual provision to ihe contrary, we assume self-defence can be an 
appropriate defense to an allegation of torture. 

Trie doctrine of self-defense permits the use of forte to prevent harm to another 
person. As Wave and Stolt explain., "one is justified in using reasonable force in 
defend of another person, even a stranger, when he reasonably believes thai the other is 
in immediate danger of unlawful bodily harm from his adversary and (hat the use of such 
force is necessary to avnid [hi* danger." Id, al 663-64. Ultimately, even deadly lurce is 
permissible, but "only when the attack of the adversary upon the other person reasonably 
appears to the defender to be a deadly altack " Id. at o64. Ae wife our discussion of 
necessity, we will review (he significant element of this defense. 2 * According lo LaFave 
and Scon, the elements of the defense of others are the same as those that apply to 
individual self-defense. 

First, self-defense requires that the use of force be necessary to avoid (he danger 
of unlawful bodily harm- Id. at £49. A defender may justifiably use deadly force if he 
reasonably believes (hat (he other person is about to inflict unlawful death or serious 
hodily harm upon another, and (hat it is necessary to use such force to prevent it. Id, at 
652. Looked at from the opposite perspective, the defender may not use force when the 
force would be as equally effective Pi a later time and Ihe de-fender suffers no harm or 
risk by waiting. &w Paul II. Robinson, 2 Criminal Law Defenses § 131(c) at 11 (1984). 
If, however, other options permit the defender to retreat safely from a cotifront&tion 
without having to resort to deadly force, ihe use of force may not be necessary in the first 
place. LaFave and Scott at 659-60. 



" Eariy case* had suggested that in order to be eligible for dctenic of another, one s-kRild have some 
petsnaaJ ulauuisbip wiih the out ia rad of protection. That view has been du«ndfd. LaFaw & Scott at 
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Second, sclt defense require* that *hc- dc fen Jam's beliet in. the necessity of nsmti 
force be reasonable. If a defendant hortcat]y but unreasonably believed force was 
necessary, he will not he able to make out a. successful claim of self-defense, /rf. at C£4. 
Conversely, if a defendant reasonably believed an attack was to occur* but die facta, 
subsequently showed no attack was threatened, he may slill raise self-defense. As 
LaFavc and Scott explain, "one may be justified in dtnoling \a death in adversajy who, 
having threatened to kill him. reaches for his pocket as if for a gun, though il later 
appear? that he had no gun and thai ht* v*as only reaching for his handkerchief." Id. 
Seme authorities, such as the Model Penal Code, even eliminate the rcssonability 
element and require only (hat the defender honcsliy believed — regardless of its 
unreasonableness- -that the use offence was necessary. 

Third, many legal authorities juclude the requirement that a defender must 
reasonably believe thai the unlawful violence is "imminent" before he can use force in his 
defense, Il would be a mistake, however, to equate imminence necessarily *ith liming— 
that an atlack is immediately about to occur. Rather, as the Model Penal Code explains, 
what is essential is that t the defensive response must he "immediately necessary" 
Model Penal Code § 3.04(1). Indeed, Lnunineoce may be merely another way of 
expressing the requirement of necessity. Robinson at 78. LaFavc and Scott, for example, 
believe that lite imminence requirement makes sense as part of & necessity defense 
because if an attack is not immediately upon the defender , the defender has other option* 
available In avoid the attack that, do not involve the use of force. LaFavc and Seolt at 
G$6. Jf, however, the fact of the attack becomes certain and no other options remain, Ihe 
USE of force may be justified, To uge a well-known hypothetical, if A were to kidnap and 
confine R, and then lull El he wLnild kill B one week later, B would be justified in using 
force in self-defense, even if the opportunity arose before the week had passed. Id. at 
656> see aho Robinson at § 131 (c)(1) at 78, Ln this hypothetical, while the attack ike If Ls 
not imminent, B's use of force becomes, immediately necessary whenever he has an 
opportunity lo save himself from A. 

Fourth, the amount of foree should he prapurfiojul to the threat. As Irfave and 
Soot! explain, L 4he amount of force which [the defender] may justifiably use must be 
reasonably related to the threatened harm which he seeks to avoid." LaFavc and Scott at 
651. Thus, one may not use deadly force in response to a threat thai {toes not rise to 
death or serious bodily harm. TF such harm may result, however, deadly force is 
appnapriate. Aj the Model Pecsal C-ude $ j.W{2}fu) states. <h [l]hc use of deadly force is 
not justifiable , . . unless the actor believes thai such force is necessary to protect himself 
against death, serious bodily injury, kidnapping wsMiial intercourse compelled by force 
or threat" 

Under the current circumstances, we believe that a defendant accused of violating 
Section 234GA could have, in certain circumstances* grounds to properly claim the 
defense of another. The threat of as impending terrorist attack threatens the lives of 
hundreds! if not thousands of American citizens, Whether such a defense will be upheld 
depends on the specific context within which the interrogation decision is made. If an 
attack appears increasingly likely, but our intelligence services and armed forces cannot 
prevent it without the information from the interrogation of a specific individual, then the 
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m&T* likely it will appear thai the tonduw in question will be seen as necessary. If 
intelligence and other information support the conclusion that an attack is increasingly 
certain, then Ihe necessity for the interrogation will be reasonable The increasing 
certainly of an attack will also satisfy the imminence requirement. Finally, the fact that 
previa:^ al Qacda stacks have had as their aim the deaths c-f American citizens, and that 
evidence e-r other ptats have had a simtlar goal in mind, would justify proportionality of 
interrogation methods designed lu elicit information to pre\ cnt such deaths. 

To be sure, this situation is different from the usual *df-defense justification, and. 
indeed, it overlaps with elements of Ihr jietesiity defense. Self-defense as usually 
discussed involves using force against an ictdi vidua! who is about to conduct the attack. 
In Ihe current cirEurnsiarteei], however, an enemy combatant in detention docs not himself 
present a threat of hami. He is not actually carrying out the attack; rather, he has; 
participated in the planning and preparation for tbi: attack, or merely has knowledge of 
the attack through his membership in Ihe: terrorist organization. Nonetheless, leading 
scholarly commentators believe thai interrogation of such individuals using methods that 
might violate Section 2340A would be justified under the doctrine of self-defense, 
because the combatant by aiding and promoting the terrorist plot "has culpably caused 
the situation where someone might get hurt- If hurting him is the only means to prevent 
the death or injury of other? put at risk by hi& actions, such torture should be permissible, 
and on (he same basis thai self-defense is permissible." Michael S. Moore, Torture and 
ike Balance of Evils, 23 Israel L. Rev. 2S0. 323 (1989) (symposium on Israel's Landau 
Commission Report). 1 * Thus, some commentators believe that by helping to create ihe 
threat of loss of life, terrorists hotome culpable lor the threat even though they do not 
actually eynry uul the attack itself, They may be hurt in an interrogation because they arc 
part oTdie mechanism that has set the Attack in mothm, id. at 123,ju!;L as is sumeone wlko 
reeds ammunition or targeting information to an attacker. Under the present 
circumH Lances, therefore, even though a detained enemy combatanl may not be ihe e?<act 
attacker— he is not planting the bomb, or piloting a hijacked plane io kill civilians— he 
still may be harmed in self-defense if he has knowledge of future aitacks because he has 
assisted in their planning and ejcecuiion. 

Further, we believe thai a claim by an individual of ihe defense of another would 
be further supported by the fact thai* in this case, the nation itself is under attack and has 
the right to self-defense This fact can bolster and support an individual claim of self 
defense in a prosecution, according to the leaching of the Supreme Court in In re Neagte* 
135 U,S. 1 (t£9ft). [n that case, ihe Slate of California srresied and held deputy US. 
Marshal Ncagle. lor shooting and killing ihe assailant of Supreme Court Justice Field In 
granting the writ of habeas corpus for Ncagle'^ release, the Supreme Court did not rely 
alone upon Ihe marshal 1 !! right lo defend another or his right to self-defense, Rather, lhc 
Court found that Neagle, as an agent of the United States and of the executive branch, 
was justified In the killing because, in protecting Justice Field, he was acting pursuant to 



11 MOM* distinguishes Ma/t ias* fw <Hit in which, a person has Uu™thChh! that could step a lyrist 
attack, but who does not rice a hind in lhc lands! kCtlvtoy its*Lf h such |i n inn m em person who teams of 
iLc atlufc fiojtL bcr sponsfi. Mocic.il ] BR d L Rw. at 334. Hneb indivirftob, Tvaii, **nU oni bt 

suhgecl 1n the we cirfljire in %eU^eiemt, alduhtjfr they miglu be under the doctrine of recenaty. 
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the caeuuiive branch's inherent constitutional authority to protect the United States 
i-otei-mwcfli. Jd. ai 67 f u We cannot doubt the power of the presidem to lake measures tor 
the projection of a jgd&e of one of the courts of the United States wh& T while in the 
discharge ttf die duties of his office, is ihrealenud with a personal attack which may 
prububly resull in his desdh. 11 ). Thai authority denvea, according to the Court, from the 
President^ power umlcj Article EE to cake care that (he laws arc faithfully executed. In 
other wordsn Ncaglc a? a federal officer not only could raise self-defense or defense uf 
wofe but also couEd defend his actions on (he ground thai he was implementing the 
Executive Branch's authority lo pncieLt ihr: United Slates government. 

It the right to defend the national government can be raised as a defense in an 
individual prosec utiort, as SUggCSlS, then a rtfvernmcnc defendant, acting in his 

officii capacity, should be abtc to argue lhar any conduct that arguably violated Section 
234QA was undertaken pursuant re more than just individual self-defense or defense of 
another. in addition, the defendant could claim ihat he was fulfilling the taeculive 
Branch's authority to protect the federal government, and the nation, from attack. The 
September 1 1 attacks have already irijjftered (hat authority, as recognised both under 
dcHnestic and inicrnaiional law., Following the example of in re Neagk, we conclude that 
a government defendant may also argue that his conduct of an interrogation, if properly 
authorised, is justified on the basis of prelecting the nation from ao&cfe. 

There can be little doubt thai the Italian's right to self-defense has been triggered 
under our law. The Constitution announces that one of its purposes is H< to provide for Ihe 
common defense. U.S. Const., Prcamblcr Aititlc I, § S declares thai Congress is to 
eiertlfift its powers 10 "provide far the comrnLin Deience." See aisa 2 Pub Papers of 
Ronald Reagan 920, 92\ (right of self-defense recognized by Article 5 3 of die 

U.N. Chwr). The President has a particular responsibility and power Jci take sLtps (o 
defend (lie nation and. its people. Jn re Afeogte, 135 U-S. at 64. See aha U.S. Const h art. 
IV, § 4 ('The United States shall . . protect leach, of the Slates J against Invasion") . As 
Commander-in-Chief and Chief Executive, he may use the armed forces to protect ih= 
nation and its people. See. eg, United Stares v. Verdugo-Urquidez, 494 U.S. 259 T 273 
(1900). And he may employ secret agents to aid in his work as CofmnandeMn-Chicf. 
Tatten v. Untied States \ £2 U.S. I05 n 1 06 { 1 37$). As (be Supreme Court observed in The 
Prize Cases, 67 U.S. (2 Black) 635 ( 1862). In response to an armed attack on the United 
States H thc President is not only authorized but bound to resist force by force . . . without 
waiting far any special legislative authority." Jrf, at 668. The September I i ev^ts were 
a direct attack on the United States, and as we have ^plained above, the President has 
authorized the use of military fijree with tlie support of Congress. 1 * 



38 While ihr PrrHrfcrl'sconstilutKiHl dEicnnimiiML dune is mffkictU tojiLsrify ifie rmtiDD'a nswt to wlf- 
ifcfentt» it ab* ton ootinfi thai the right la wlf-defense is rt^rtw(>8nitt<> MTldei rfenati pmiH k* 
A mac ? I of ihc U.N. Ctorfe* deeEpM due "[a]a*ing in the prcaenl CTmirr dull impair the inherent risk 
ofijkkiviiJiHl or ™ll L \:tiv£ self-defense if an armed rtticfc wcurt *%tonii * Mtmh« of d« tFrtiled, Nitious 
until the Srcimty OawklI has- fArn du; jntasutes rarcsiajry ia maintain. LnrtHnariDTial peace and wcurity. 1 ' 
Thn juack^ uf Scplcmbcr I !, 2001 cteruly constitute on ■rmcd ittatk jpainit the Vnt\td Stfm,ttkd toiced 
'jfc-ir- the latEst ltj b. Jong Kistnry rtf il Qtiaia. spciii'Mcd. iiticlu against the Untied StUcs, This coocfusi w 
was icfcfluwlcdg&ibv the UniledNaliuos $enm^y CouncLI ud Stpetjiibtr 2B, 2001. whni it luuniRiDusry 
niched KKiJudon L'Ti tsipticiity "re»fTiniung (he inrwrcni ri £ l¥i «f indi^iliiit hikI millteuve self-drftiice 
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A i wt have made clear in other opinions involving the war again si &E Qaeda, (he 
nations rlghl to self-defense has been Invoice I by the events of September I L. [f si 
govcmnicni dcfenrjanL were Lo hanm an ccbiicny combatant during an Interrogation in a 
manner that rrti^hi iifguably violate Section 2340 A, lie would be doing so in order to 
pieteni furdier alsacks on the United States by the si Qacda terrorisl network. In that 
ciitc, we believe thai he could arctic thai bis ^tions; were justified hy the; executive 
branch's constitutional awiWty to prated the palion from attack. This national mid 
inwmationa] version of the right to self-defense could supplement and bolster the 
jjovernrnttit defendant's individual right. 

Conclusion 

For the foregoing reasons, we conclude that torture as defined in and proscribed 
hy Sections 214Q 23/40A, covers only extreme acts. Severe pain is generally of the kind 
difficult for the victim to endure. Where the pain is physical, it must he of an intensity 
akin to that which accompanies serious physical injury such as death or organ failure. 
Severe mental pain requires suffering not just at the moment of infliction but it also 
reclines ■ j i> c] lOiti ii I L 3«eh £S seen in menial disorders like posttraumatic 

stress disorder. Additionally^ such severe- mental pain can arise only frnm the predicate 
acts listed in Section 2340. Because the «t|s inflict torture are extreme, there is 
Ritmificiint range of acts that ihouyh they might, constitute cruel, inhuman, or degrading 
treatment or punishment fail So rise to the levet of torture. 

Further, we conclude that under t3ie circumstances of the current war against al 
Qaeda and its allies, application of Section 2340A to interrogations undertaken pursuant 
to the President's Commander-in-Chief powers may he unconstitutional. Finally, even if 
an interrogation method might violate Swtion necessity or self-defense could 

provide justifie&tians that would eliminate; any criminal liability. 




■tf recognized by the cha*ict*h'[|hL Vtiud N«u>ni." ITjls righi of jtlf-dt thise \a t Hg.hL to ctTrctivc self- 
defense. In other wqp&i, the victim state Iue the rijlu to u&r force- Hgjiim the aggrsEsor who hat inhaled 

Ml "imwd anflcV until the tk«t h^ abated. Tbt Unul*d fltalin, Art-Mg^i its military and dnKlUg^C* 

personnel, has a rigbi rrcoiyiiz-cd by Ankle 51 to continue using force- until such tun; the thrwl pewit 
hj- a) Qwda amt tJtirr Icmwiflt £j£.iiq)!s CLimaictied. co I he fyetitosiher 1 l(h attatti ia coiupleteEy ended.' 1 " 
Other treaties re-effirm tiic Tight of the United Stale* to e*e forte it* sdMeierne, Sec, forte r- 
Anuriead Treaty cfRiupracal Aaaistirae:. srL 3, £ef»L 2, L1W7, T.I^.5. No. ISIS, 21 U.RT.S. 17 {Wo 
[Tejiy); Worth Mra* Ttwty, in. i, Apr. fl, tm, « Bm.2241, >4 U-N.T.&. 243. 



APPENDIX 



Cases in which U.S. tiTgiis have colluded llie defendant tortured the plaintiff: 

Plaintiff was beaten and shot by go vcnirnen L Lmopi whi le protesting the 
destruction of her property, iee ff7wa v. Rmnl Dutch FetnAeum, 2002 WL 
3 19887 at *7 fSD NY Feb. ZS, 2O02). 

* Plainti fT was removed from ship . interrogated, and held inenrnm Lmitadc for 

months. Representatives of defend am threatened her with death if she attempted 
to move from quarters where slits wasbekL She was forcibly separated from her 
band and unable to learn of his welfare or -whereabouts, See Simpson v. 

tple '5 Libyan Arab Jtmwhmyu, 1 80 F- Supp. 2d 73, 88 (D.D.C- 2001) 
c 12(b)(6) motion). 

plaintiff was held captive for five Jays in a small cell that had no lights, no 
window, no water, and no toilet. During the remainder of his captivity, he was 
frequently denied food and water and given only limited access to the toilet. He 
was held at gunpoint, with his cHptnni threatening to kill him if he did not confess 
to espionage Bin captor? threatened to cut off his fingers, pull out his fingernails. 
Slid shock his testicles. See DaUberti v. Republic of Iraq , 146 F. Supp. 2d 19, 22- 
U t 25 (D.D.C. 2001) (default judgment). 

Plaintiff was imprisoned for 205 daiys. He was confined in a. carpark that had 
been convened into a prison. His cell had no water or iyilel and had only a sleel 
cot for a bed- He was convicted of illegal cnlrv into Iraq and transferred to 
another facility, where he was placed in a cell infested with vermin. He shared a 
single toilet with 200 outer prisoner. While imprisoned he had a heart aitaclt hui 
was denied adequate medical attention and medication. See Deliherti v. Republic 
of Iraq, \A6 F. Supp, 2d 19, 22-23 (D.D.C 2001) (defau.lt judgment). 

Plaintiff was imprisoned for 126 days. At one point, a guard attempted to execute 
him, but another guard intervened- A truck, transporting the plaintiff ian over 
pedestrian ai fidt speed without stopping. He heard other prisoners being beaten 
ar>d he feared being beaten. He bad serious medical conditions that were not 
promptly or adequately treated. He was not given sufneicnl food or water. See 
Oaifberti v. Republic of Iraq, 146 F, Supp. 2d 19, 22-23 fD.D.C 2001) (default 
judgment}. 

Allegations that guards beat, clubbed, and kicked the plaintiff and thai the 
plainliff was interrogated and subjected to physical ami verbal abusi: snnLdientty 
stated a claim for torture wi a* to survive Rule 12(b)(6) motion Price v. 
Socialisi People 't Libyan AmbJunxuhiriyO, I10F. Supp. 2d 10 (D.D.C. 2000). 

Plaintiffs alleged (hat they were blindfolded, interrogated and subjected to 
physical, menLal T and verbal ah use while they were held captive. Furthermore, 
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one plaintiff was held eleven days without food, walcr, or bod. Another plaintiff 
was held for four days without fowl, water, or a bed, and was 4l?& stripped naked, 
blindfolds^ and Unearned with clcetrye-ution of liis testicles. Tiie other twu 
remaining plaintiffs alleged that they were not provided adequate or proper 
medical care for conditions that were life threatening. The- court concluded that 
these allegations sufficiently staled a claim for tiirlurc and denied defendants, Rule 
I2{b)[6) motion, Ste Dsliberti v. fepuhtk- v. Iraq, 97 F. Supp. 2d 2-8, 45 £D D-C. 
2000} (finding thai Lhcsc alfejpli liEis were "more than enough to meet the 
definition of tenure in fee |TVPA] hl ). 

Plaintiffs kidnappers ptstohwhjppcd hum. until he lost consciousness, I'hcy (hen 
strapped him and gave him only a robe to wear and left him bleeding dizzy, and 
in severe pain. He was then imprisoned for 1,908 days. Durratfhia 
imprisonment, hi.<i captors sought lo- force a confession &om him by playing 
Russian Roulette with him and threatening him with castration. He was randomly 
beaten and forced to watch the beatings of others. Additionally, he was confined 
in a rodent and scorpion infected efcll. lit wbs hound in chaiti^ almost the entire 
lime of his w,wi finement. One ni^ht during the winter, his captors chained li irca to 
an upper floor balcony, leaving him exposed to the elements. Consequently, he 
developed frostbite on his hands and feet. He was also subjected to a surgical 
procedure for an unidentified abdominal problem. Sre Cicippio v h/amic 
XeprtHc ofhan, \ 8 F. Supp. 2d 62 (D.D.C. S99&). 

Plaintiff was kidnapped at gunpoint, He was beaten for several days after his 
kidnapping. He Wis subjected Id daily tfjrturt and threats of death. He Was kept, 
in solitary confinement for two ye us. During that time, he was blindfolded and 
chained to the wal] in a six-foot by six- foot room infested with rodents. He was 
shackicd in a stooped position for 44 months and he developed eye infectious as a 
result of tb'- L blindfolds. Additionally, his captors did the following: forced him to- 
kneel on spikes, administered electric shocks to his hands; battered his reel with 
iron bars and struck him in the kidneys with a rifle; struck him on the side of his 
head with a hand grenade, breaking his nose and jaw; placed boiling tea kettles on 
his shoulders; and they laced his food with areenic See Chippie v. Mamie 
Rtpuhliz of Iran, IB ■ Supp, 2d 62 (J3.D.C.1998). 

Plaintiff was pistol -whipped, bound and gap.gcri, held captive in darkness or 
blindfold for 3 9 months. He was kept chained a1 either his ankles or wrists, 
wearing nothing but his undershort s and a l-shirt. As for his meals, his captors 
gave him pita bread and dry cheese for breakfast, rice with dehydrated soup for 
lunch, and a piece of bread for dinner. Sometimes the guards would spit into his 
food. He was regularly beaten and incessantly interrogated", he overheard the 
deaths and brings of olher prisoner*. See Citippin v Mamie Republic ofTraa. 
ISF.Supp. M62.(D-D,C-1!W- 

PlainliiTspent eight years in solitary or near solitary confinement. He was 
threatened with death, blindfolded and beaten while handcuffed and fettered- He 



was denied site? and repeatedly threatened him wjih death. At ere point, while 
he was shackled to a co^ the guards placed a lowd nvcr his nose and mouth and 
then poured water down his nostrils. They did this for six hour*. During this 
incident, the guards threatened him with death and electric shock, Afterwards, 
Lhcy left liim shackled to his cul for six days, r'or the next seven monihs, he was 
imprisoned in a hot, unlit cell (hat measured 2.5 square meters. During this 
seven -month period, h« was shackled to his cot— at fire? hv sdt his limbs anil later 
by one hand or one foot. He remained shackled in this manner except lor the 
briefest moments, such 35 when his cap c art permitted him to use the bathroom 
The handcuffs cut inio his flcsts. See Hitao v. Esmie of Marcos, 103 F.3d 7E9 > 
790 (9th Cir. 1006}, The court did not, however, Appear In consider the solitary 
confinement per se to constitute lorrurc See id. nt 795 (slating that to tlic extent 
trial [in;.* plaintiffs! v«'' ! l)i solitary LiidCiiitfrnalC do not coitsi itule torture,, they 
clearly meet the definition uf prolonged arbitrary detention;"). 

High-ranking military officers interrogated the plaintiff and subjected him to 
mock executions. He was also threatened with death. See fiilm v. Estate of 
Marcos, 1 03 FJd 7*0, 795 {0th Cir. 1096). 

Plaintiff, a nun, received anonymous threats warning her to leave Guatemala. 
IjUer, (wo men with a gun kidnapped her. They blindfolded her and locked her in 
an unlit room for hours- The guards interrogated her and regardless of the 
answers she gave to their questions, (hey burned her with cigarettes. The guards 
then showed her surveill ance photo graph » of herad f. They blind folded her again, 
stripped her, and raped her repeatedly. See Xancttx n Gnmafa F. Supp, Ua, 
176(1005), 

Plaintiffs were beaten with truncheons, hoots, imd guns and threatened with death. 
Nightsticks were used to beat their backs, kidneys, and the soles of their feet. The 
soldiers pulled and squeezed their testicles. When they fainled from the pain, the 
soldiers revived them by singeing their nase haiT with a cigarette lighter. They 
were interrogated as they were beaten with iron harks, rifle butts, helmets, and 
fists. One plaintiff was placed in the "djak" position, with hands and feet 
bound and suspended from a pole. Medical treatment was withheld for one week 
and then was sporadic arid inadequate, See Paul v. Avril. 901 F. Supp, 330, 333 
(S.D. FEa. 1904). 

Alien subjected to sustained healing for the month following his first arrest. 
After his second arrest, suffered severe beatings and was burned with cigarettes 
over the course of an eight-day period, Al-Saher v tNS, F.3d H 43, 1 147 (9th 
Cir. 2001) (deportation case). 

Decedent was attacked with knifes and slicks, and repeatedly hit in the head with 
the butt of a gun as he remained trapped in his truck by his attackers. The 
atiackerfl then doused the vehicle with gasoline. Although he managed to get out 



of the itvlV, he nonetheless turned to death. JW A™ i- mfrfc, (10 Civ. 
odddVMJCF, 2002 WI. 1424598 •] (S.D.N. V. July 1,2002). 



Decedent was attacked by spear, slick, ami stone wielding 

defendgru. He was carried off by the aEtackers. and "whs faurtd dead the next day. 

naked and lying, in ttier middle- of the road] . |" From the physical >njuri'tii 1 it was 

determined thai the had been severely beaten. According to his death certificate, 

he died from "massive brain injury from trauma; 1] assault and 1 1 laceration fifth* 

right lung." Taehioha v. M«gaU. No.. 00 Q\y GGGGVMJCF. 2002 WL 

at*2 (S.D.RY. July 1,2002), 

Decedent was abducted, along with. Jive olhcrs. He and (lie others were severely 
beaten and he was forced to drink dieaul oil. He wm then summarily executed, 
Tactions v. Mugabe t No. 00 Civ. M66VMJCF, 20O2 WL ] 424598 at *4 
(S.D.N-Y- July 1.2002). 

Forced sterilization constitutes torture, Bi ?hu Lin v, Ashcrofi, LS3 F. Supp. 2d 
551 (D. Conn. 2002) (noUng designation by immigration judge that such 
Conduct constitutes torture). 

There are two cases in which U.S. courts have rejected torture claims on the 
graimd that lh= sieged eonduct did tiqI rise to the level of torture. In Faultier v. Johnson 
99 F. Supp. 2d 774 (&JX Tex, 1 999X the district conn rejected a death row inmate's 
claim that psychological trauma resulting from repeated stays of his execution and his 22- 
y ear-wait for thai execution was. torture under CAT. The court rejected this contention, 
because of (he United States' express death penalty reservation to CAT. See id. In 
Eastman Kmiuk v. Kastm, 978 F. Supp. 10-78, 1093 (S.D Ra_ 1997), Lhe plaintiff w&* 
held for eight days in a fdthy cell with dnig dealers and an AIDS patient. He received no 
food, no blanket and no protection from other inmates. Prisoners murdered one another 
in front of the plaintiff, id. The court flatly rejected the plaintilFs claim that this 
constituted torture. 
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BRIEFING 



SUBJECT: Brieting for Your Lunch with Vice President Cheney on the 

Economic Impact of a War with Iraq 

The economic repercussions of a war with Iraq would be wide and complex. The following 
memorandum addresses the most immediate effect of suck a war, which would be a hike in oil 
prices. It is unlikely that higher prices alone would derail the expansion. We estinxitc that in the 
"worst-case " scenario ($20 per barrel spike for one year}, real QDP would he reduced by 0.9 
percentage point from the 3.1 percent expected without higher oil prices. The effect of a war on 
financial markets and consumer avid business confidence has not been included in this 
evaluation 



Recent Deueio p merits domestic cru de oi l pr ices - monthl y 

Ow-HorrlJi Fulinm Price. Wal Teh* lnlarm«ll*1» 



The due -month futures price of West Texas 
Intermediate (WTI) crude oil closed at $29.73 per 
barrel on September KLonly slightly below the 15- 
rnonth high of $29 84 reached in mid August. Crude 
has now risen by more than $8.50 (40 percent) since the 
beginning of the year. The current price is roughly 7 
percent above the year-earlier level. The increases in 
the price of oil this ytuar have been strongly correlated 
with general turmoil in the Middle F,;j.st and ihi.- 
seemingly growing possibility of military confrontation 
between die U.S. and Iraq. Private analysts estimate that 
die current "war premium" on the price of crude is 
roughly $5 per barrel 

Part of the run up in oil prices has been driven by oil 
market fundamental, The ongoing effects of OPEC nil 
production cuts during 2001 along with erratic Iraqi 
crude production have led to tighter supplies of crude 
oil. U.S. crude oil inventories slipped to 298 5 million 
barrels at the cud of August (latest data available) die 
lowest level since March 2001, Inventories are now 
1.3 percent below the year-earlier level and nearly 9 
percent lower than the monthly average for August over 
the past 10 years. 
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[jow nil supply magnifies the importance of the 
September 19 OPEC meeting, at which the 
group will decide upon the future course of its 
productk>Q levek. OPEC officials liave been 
unclear about prospects for a quota Increase, On 
the whole, analysts believe OPEC will raise 
production, especially with the coining of the 
Northern Hennsphert winter, a time of 
additional oil demand. The price of OPECs 
benchmark basket of oils has recently been at 
the upper bound of its $22 - $23 per barrel target 
price band. On September 9. the OPEC basket 
rose to 527-59 per barrel, the highest level since 
February 2001. 



DAILY PRICE OF OPEC CRUDE BASKET 




U.S. Regular Gasoline Retail Prices. 
Ootl«rsperOaDon, W«Wy Average Prtee 



Although oil prices have been rising, gasoline 
prices so far have remained relatively stable. 
The average price of retail gasoline in the 
U.S. stood at SI. 39 per gallon in the week of 
September 9 T little changed, since mid April 
and nearly 10 percent lower than the year- 
earlier level {see chart to right). Ample 
gasoline inventories and a lack of supply 
bottlenecks have helped lo keep gasoline 
prices contained this summer in contrast to 
the sharp price spikes of 2001 Still, currant 
prices at the pump are 12 percent above the 
average retail gasoline price at the beginning 
of September during the latter half of the 
1990s. In its latest Short-Term Energy 
Outlook (released September 6) h the Energy 
Information Administration (El A) expects 

retail prices lo rise by about $0.12 (9 percent) from an average of $08 per gallon this year to an 
average of $1.50 per gallon in 2003, 




Near-term Outlook for Supply and Prices 



While a U.S. war with Iraq would almost certainly lead the latter to halt oil exports, significant 
alternative sources of oil could quickly fill the gap and any spike in oil prices would likely be 
short-lived. On Thursday, September 5, OPEC (excluding Iraq) pledged to use its resources to 
keep oil markets stable during this time of increasing tensions between the United States and 
Iraq. Hie cartel currently lias more c km enough spare production capacity to cover Iraqi 
exports, which have averaged roughly 1.2 million barrels per day so far this year (not including 
an estimated 200,000 to JO0 t 000 barrels per day in smuggled oil shipment^ 
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Saud i Arabia alone ( which currently accounts tor 1 4 percent of Top 6 Sourc# * of U,S ' 

U.S. petroleum iniporls) could make up for lost Iraqi supply 5>l ' !lri ' knjr,! 1 ' r 

with its roughly 2,4 million barrels per day of excess 
production capacity. The nine remaining OPEC me nn hers 
combined have an estimated 2.6 millk>D barrels per day of spare 
capacity. 

Fundamental differences between the current situation and 
that of 12 years ago should also help to prevent a prolonged 
period of dramatically higher prices. Markets have had ample 
lime to digest tl» possibilfty of a military conflict with Iraq this 
time around, unlike in 1990 when Iraq unexpectedly invaded 

Kuwait. At dial tinu, fears thai Iraq would disrupt Saudi oil 

exports in retaliation for dial country's support of the U.S.- led -indudescnjcis lui and peircteum products, 
military campaign against Iraq was also a factor in the price spike , This time around, Saudi 
Arabb has not publicly backed the Bush Administration's position on [raq t making it Less likely 
that Iraq would try to interfere with Saudi oil exports* These factors, along with OPEC 
assurances dial the group will keep llieir spigots open, haw held the- '*war premium" to a 
relatively moderate $5 thus far. 
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Economic Impact of Oil Supply Disruption/ Price Increase 

Despite the analysis above, there is, concern Ural an additional increase in oil prices - over ami 
above the roughly &5 a barrel war premium seen so far - would aecompany the initial phases of 
the conflict. The economic effects of the oil price increase depend on how much oil prices rise 
and how kniy the oil price incrcas l; i:i slssi;hilf lI 

The table at the top of the next page shows the sliort-run consequences of four hypothetical 
paths for oil prices aver the nest four quarters, using simulations of the Macweconomic 
Aih-hrry (MA) ewiKntftrce inudil. Tlse current consensus forecasts for real GDP growth ihe 
unemployment rate, and consumer price inflation were taken from the September 10 Blue Chip 
Economic Indicators 



The current average oil price in the table is taken from ihe most recent Macmeconomic Advisers 
forecast {Blue Chip does not provide an oil price forecast), The MA oil price forecast averages 
£25,90 a barrel for the four quarters starting in the ihird quarter of 2002. (The September & ETA 
forecast projects an oil price of S26.2 1 per barrel tor this same period.) MA projects a S2.50 
increase in oil prices through the end of this year followed by a similar dcclme through the end 
of 2003, so that, by end of 2003, the price of oil has returned to its Q2;2002 level of $24 a 
barrel, using the refiner acquisition cost (RAC) of imported oil as the price measure (ihc oU price 
indicator used hi tlie MA model). 



Trie table shews that the effects of oil price increases about the size of the current war premium 
are small but noticeable. A sustained doubling of the war premium ■- $10 a barrel increase in qij 
prices -- reduces real GDP growth by about 0-5 percentage point over the next year. In the worst 
case shown here, where oil prices are increased by $20 a barrel for the four quarters ending in 
the second quarter of 20O3, real GDP growth during that period would be reduced by 
0,9 percentage poini and tlie unemployment rate would he 0,3 percentage point higher. 
Consumer price inflation would be 1,4 percentage points higher. 
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Short-Term Effects of Different Oil Price Scenarios on the Consensus Outlook 
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Tie oil price increases in die worst case scenario shown here are - in terms of their increase from 
the pre-war oil price on a doitar luisis - larger than those that occurred in the early phases of the 
199U-91 Gulf War. After Iraq in vaded Kuwait in August L990, die RAC imported price rose 
from a quarterly average of 316a barrel in the second quarter of 1990 to about S24 id ihe third 
quarter and nearly J30 in die fourth quarter. Prices fell back to an average of nearly $20 a barrel 
in the first quarter of 1991. On a percentage basis, to match the 1990 experience, oil prices 
would have to double — rising to ahout $50 a barrel for imported RAC. Experiments with the 
MA model suggested that a 2-quartet doubling of oil prices followed by a rapid decline in prices 
as in die 1990-91 experience would produce results similar to scenario 3 in the table above, 

All of these simulations assume that interest rates remain at their baseline forecasted levels. 

This amounts 10 assuming on the short end of the maturity spectrum that the Federal Reserve 
does not change rates in response to the modest changes in the economic outlook. At the long 
end of the maturity spectrum this amounts to assuming that long-term inflation expectations do 
not change appreciably with die od price increase, 

Other Considerations 

While die estimates shown above of the economic impact of a war with Iraq are limited to the 
effect of a spike in oil prices, there are a number of other considerations that merit further study. 
Among them are the impact on financial markets (both equit ies and interest rates), the effect on 
business confidence (luring and investment decisions), and die effect on consumer confidence 
(consumer spending and residential investment behavior). 

For example, most analysts expect that the initiation of hostUities would cause consumer 
confidence to drop> jeopardizing consumer spending growth, and further reducing GDP growth. 
I lo wever„ die case for die confidence clianuel is less than clear. The Iraqi invasion of Kuwait 
initially caused consumer confidence to drop in 1990. but after it was apparent that Operation 
Desert Storm was going well, consumer confidence jumped. Drawing an analogy from the 1990- 
9 1 period, the current weakness in consumer confidence may reflect tlic uncertainty before dm 
outbreak of a shooting war. Even if confidence were to fall sharply, the measurable links 
between spending and confidence are tenuous. Nevertheless, for large declines in confidence, it 
seems likely thai container spending would Ix; affected over and above wliat is sliown in the 
previous table. Confidence effects are not restricted to consumers. Business confidence could 
react adversely to war, which could afreet both capital spending and hiring decisions. Likewise, 
the effects on equity markets, corporate credit markets and currency markets are hard to project 
but could be important. 
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National Intelligence Estimate, Iraq's Continuing Programs for 
Weapons of Mass Destruction, October 2002. 



Key Judgments cfrc-m occober 2002 wie) 



Iraqis Continuing Programs for Weapons of 
Mass Destruction 

We judge chat Iraq has continued its weapons of mam destruction (WMD) programs Id 
defiance of UN resolutions and restrictions. Baghdad has chemical and biological weapons 
as wen as missiles with ranges In excess of UN* restrictions; if left unchecked, It probably 
will have a nuclear weapon during tbis decade, (See JNR alternative view at the end of 
these Key Judgments.) 

We judge that we are seeing only a portion of Iraq's WMD efforts, owing to Baghdad's 
vigorous denial and deception efforts. Revelations after the Gulf war smily demonstrate the 
extensive efforts undertaken by lizq to deny information. We lack specific infotmatiofl on many 
key aspeots of Iraq's WMD programs. 

Since iwpectioas ended in 1998, Iraq has maintained its chemical weapons effort, energized 
its missile program, and io rested more heavily in biological weapons; in the view of most 
agencies, Baghdad is reconstituting its nuclear weapons program. 

• Iraq's growing anility to sell oil illicitly increases Baghdad's capabilities TO finance WMD 
programs; annual earnings in cash and goods have mote man quadrupled, from $580 million 
in 1 993 to about S3 billion this year. 

• Iraq has largely rebuilt missile and biological weapons fectfitiw damaged during Operation 
Desert Fox and has expanded its chemical and biological mfrashucfure under the cover of 
rivQianprtductton. 

• Baghdad has exceeded UN range HmtfS of 1 50 km with its ballistic missiles and is working 
wjth unmanned aerial vehicles (UAVs), which allow foramore ladoal -means to deliver 
biological and, less likely, chemical warfare agents. 

• Although we assess that Saddam does not ve/ have nudfiar weapons or sufficient material to ' 
make any, he remains intent on acquiring mem, Moat agencies assess tnatBagfcdad started 
reconstituting its nuclear program about me time mat UNSCOM inspectors dfiparted— 

• December 1998. 

How quickly Iraq wiH obtain in first nuclear weapon depends on when it acquires 
sufficient weapons-grade fissile material- 

• if Baghdad acquires sufficient fisdie material fiom abroad it could make a nuclear weapon 
within several months to a year 



Without such materia] from abroad, Iraq probably would not bo able to make a weapon until 
2007 to 2009, owing to inexperience in building and operating centrifuge facfliues to produce 
highly enriched uranium and challenges in procuring the necessary equipment and expertise. 

- Most agencies believe that Saddam's persona) Interest in and Iraq's aggressive attempts 
to obtain high-strength aluminum tubes for centrifuge to tors — as well as Iraq's attempts 
to acquire magnets, high-speed balancing machines, sndrnachiae tools — provide 
compelling evidence that Saddam w reconstituting a uranium enrichment effort far 
Baghdad's nuclear weapons program. (DOB agrees that recon solution of the nuclear 
program is underway but assesses that the tubes probably are not part of the program.) 

- Iraq's efforts to re-establish and enhance its cadre of weapons personnel as well as 
activities at several suspect nuclear sites farther indicate that reoonstitutiorj is underway. 

- All agencies agree that about 25,000 centrifuges based on tubes of the size Iraq is trying 
to acquire would be capable of producing approximately two weapons' worn of highly 
enriched uranium per year. 

In a much less likely scenario, Baghdad could make enough fissile materia} for a nuclear 
weapon by 2005 to 2007 if it obtains suitable centrifuge tubes Oils year and has all the other 
materials and technological expertise necessary to build production-scale uranium 



We assess that Baghdad has begun renewed production of mustard, sarin, GF(cyclos&rio), 
and VX; its capability probably is more limited now than it was at the time of the Gulf war, 
although "VX production and agent storage Kfeprohably have been improved. 

* An array of clandestine reporting revcala that Baghdad has procured covertly the types and 
Quantities of chemicals and cqu^ramt6u£ficieatX0 allow limited CW ngentpjoducu'on 
hidden within Iraq's leginmate chemical industry, 

* Although we have little specific infbmuuion on imq's CW stockp^Saddam prahably has 
stocked at least 300 metric tans (MT) and possibly as much a 500 MT of CW agents— much 
of « added m the last year. 

* The Iraqis b flve experience in ratoiuarturing CW bombs, artillery rcckeis, and pro} ec tiles, 
we assess that that they possess CW bulk fills for SRBM warheads, inemdmg for a limited 
number of covertly Gtarcd Scuds, possibly a few with extendi range*. 

BwS«m?i ^L^tT***' prodnxfioD, and waaponiz-tion-off^ offensive 

bombs, missiles, aerial sprayers, and covert operatives. 



- Chances are even that smallpox is part of Iraq's offensive BW program. 

- Baghdad probably has developed genetically engineered JBW agents. 

« Baghdad has established a large-scale, redundant, and concealed BW agent production 
capability. 

- Baghdad has mobile facilhicfi for producing bacterial and toxin BW agents; die*) 
facilities can evade detection and etc highly survtvable. Within three to six months" 
these units probably could produce en amount of agent equal to the total tbal Iraq 
produced in the years prior to the Gulf war. 

Iraq maintains a small missile force and several development programs, indeding for a 
Va V probably intended to deliver biological warfare agent 

• Gaps in Iraqi accounting to UNS COM suggest thai Saddam retains a covert force of up to a 
few dozen Scud-variant SRBMs with ranges of 650 to 900 tan 

< Iraq is deploying its new al-Saraoud and AbabiMOO SRBMs, which are capable of flying 
beyond the UN-authorized 1 50-Jbn range limit; Iraq has tested an el-Sammi d variant beyond 
1 50 ton — perhaps as fat as 300 km. 

• Baghdad's UAVs could threaten Iraq's neighbors, US forces in the Persian Girtf, and if 
brought close to, or into, the United States, the USJJanj«!and 

- An Iraqi UAV procurement network attempted to procure commercially available route 
planning software and an associated topograph** database that would be able to support 
targeting of the United States, according to analysis of speeia! mteffigence. 

~ Was Director, Intelligence. Surveillance, and Iteeoanaiasansc, US Arr Force, doeanot 
agree that Iraq is developing UAVs pr imerOy intended to be dej&ery platforms for 
chemical and biological warfare (CBW) agents, Tic small size of Iraq's new UAV 
strongly suggests a primary role of reconnaissance, although CBW delivery is an ioieictrt 



• li^&dewlopirjgmemttm-i^ 

assistance in building specialized fncftraes, including a teai stand for engines mora powerful 
than those in rt? current missile force. 

We have law confidence is our ability to acres* when Saddam woftld use Whfl). 

* ^^ c °^ d dccide t0 ™* <^mic*l and biological warfare (CBW) preemptively erainst 
USforccs, ©lends, and allies in the region in an attempt to disrupt US war maaratjons and 
undermine the political will of die Coalition. ^^pjepawjora ana 

♦[Corrected, fier J3r**ta sheet issued in October 2002] 



Saddam might use CBW after an initial advance into Iraqi territory, but early use of WMD 
could foreclose diplomatic options for stalling the US advance. 

He probably would use CBW when he perceived he irretrievably had lost control of the 
military and security situation, but we are unlikely 10 know when Saddam reaches that point. 

We judge dwi Saddam would be more likely to use chemical wecpons than biological 
son the battlefield, 



Saddam historically has maintained tight control over.lhfl use of WMD; however, be 
probably has provided contingency instructions to bis commanders to use CBW is specific 



Baghdad for now appear* to be drawing a line short of conducting terrorist attacks with 
conventions! or CBW against the United States, fearing mat exposure of Iraqi Involvement 
would provide Washington a arranger cause for making war. 

Iraq probably would attempt clandestine attacks «gain«t the US Homeland if Baghdad 
feared an attack that threatened tbe survival of the regime were imminent or unavoidable, 
or possibly for revenge. Such attacks-more likely with MologfcaJ then chemical agents— 
probably would he carried out by special forces or intelligence operatives. 

• The Iraqi Intelligence Service (IIS) probably has been directed to conduct clandestine attacks 
against US and Allied interests in the Middle'Eastn the event the United States takes action 
against Iraq* The US probably would be the primary mean* by which Iraq would attempt to 
conduct any CBW attacks on the US Homeland, although we have no specific intelligence 
information mat Saddam's regime has directed attacks agamsr US territory. 

Saddam, if sufficiently desperate, might decide that only *n organization such as tU 

h * v^^^^Ht^f T *^ Vt i <a ^ x f i \ t ttnoristiafT%stractaT ^ and already engaged 
m » .1 i~ ------- «• - ■ * - - - - ft e tjpe of terrorist 

in such circumstances, he might decide that the externa step of assisting the Islamist 
terrorises in conducting a CBW attack against fee United States would be his last chance to 
exaci vengeance by xaking a l»ge number of victim* with him. 



Stare/jjVR Alternative View of fcwi'a totfear. Program — "■ "^~T^~. 

^^tT!?"^ ** Sta!C f ° r ^^8^ M (INR) believes that Saddam 



to 

(contmueJan next pae^J 



(continued,*) StMeJINR Alternative Vj«w 

acquire nuclear weapons. Iraq may be doing so, bat INR considers (be available evidence 
inadequate to support euch a judgment. Lacking persuasive evidence that Baghdad has jtymefced' 
a coherent effort to reconstitute jfe nuckar weapons program, INR is unwilling to speculate, that 
such an effort began soon after the departure of UN inspectors or to project' a timebne for the . 
completion of activities it does not now see happening. As a resort, INR is unable to predict 1 
when Iraq eoujd acquire a nuclear device or weapon. * 

In INK's view Iraq's efforts to Acquire aromtmrm tubes is central to the argument that |&&bddd is 
reconstituting its nuclear weapons program, but INR is not. persuaded that the tubes in question • 
are intended foruae as centrifuge rotors. INR oeeepte the. judgment of feeing experts at the 
U.S. Department of Energy <DQE) who hive concluded that hie tabes Iraq seefa to acquire are 
poorly suited for use in gas centrifuges to be used for uramamenriclimcnt said finds 
unpersuasive the arguments advanced by others to make die case that.fijey are intended for mat 
purpose. ShfR considers it far more fikely that the tubes are intended for another purpose, most 
likely tbe production of artillery rockets. The very large quantities being sought, tbe way the 
tubes were tested by the Iraqis, and the atypical Jack of attention to operational security in the 
procurement efforts are among the factors, in addition to Ok DOE assessment, that lead INR to. 
conclude that tbe tubes are not intended for use ipfotqjg nuclear weapon program. 



Confidence Levels for Selected Key Judgm^fe ta.rais^tijmale 
High Confidences - ? • ' *•/- _ 

* Xraq is continuing, and in son^l&i e^clttig;il£«&^ 

programs cotttraiy to UJI rp^lutfqni, '"v, V>\ . '■*.•. •"'' V 

• Wearanotdetaeu^iwriow;^^ \ " j; ; 

• Iraq possesses proserjBedchcmicBl end ^ 

* g^e^lkrntteriT 1 ^ 40 «B»'iT twiSra sufficient weapons- , . 



* ]H<^nocyet have a imdear weapon wi^ 

have a weapon by 2007 to 2009. (See INR alternative W, ■ " : 



When Saddam wonMuw weapons ctfnia^ deWE^an; ' \. ' '■ 

* Whether Saddam would engage in clandestine attacks against the US Horoefend ' 
r J^etherjn.^^ tt^ flte 



Vrmwn Aequb0ifL Iraq retains 
approximately Kvo-acdo-liatf trms of 2.5 
percent enriched uratjittm oxide, which tide 
IAEA pemria. This Iw'-efiriclifi4iiaterisJ 
couM be used as feed materia) to produce 
enough HBU for obout two nudew weapons. 
Tha use of emick&l feed mafcristl also would 
iwfoce fee inffitf munber of centrifiigcs thtt 
Buglidid vcuW nerd by about tuaJf. Iraq 
«ooW divert this matciia}<--tfce IAEA inspects 
it only once n year—aitf conch ft to weapons 



•grade before a subsequent inspection 
discovered it was missing. The IAEA Inst 
inspected this rosier*! in late January 2002. 

Iraq has about 550 metric tons of 
yellowoake 1 sad low-carichcd uranium at 
Tuwaitba, which is inspected annually by 
the IAEA. Iraq also began vigorously trying 
to procure uranium ore and yelloweake; 
acquiring either would shorten the time 
Baghdad needs 10 produce nuclear weaponc 

* A foreign government service reported 
thai as of early 2001, Niger planned to 
send several tons of "pore uranium" 
(pxf^tbly yeflowcake) » Iraq. As of 
early 2001 , Niger and Iraq reportedly 
were still working out arrangements for 
this deal, which could be for up to 500 ' 
tons of yelloweake. We do not know the 
status of this arrangement 

• Reports indicate Iraq also has sought 
uranium ore from Somalia and possibly 
the Democratic Republio of me Congo. 

We cannot confirm whether Iraq succeeded 
in acquiring uranium ore and/br yellowoake 
from tiese sources. Reports suggest Iraq is 
shifting from domestic mining and milling 
of uranium to fbreiga acquisition. Iraq 
possesses significant phosphate deposits, 
from which uranium had been chemically 
extracted bafbrc Operation Desert Storm. 
Intelligence juaformation on whether nuclear- 
related phosphate mining and'or processing 
has been reestablished is inconehistfce, 
however. 



' A tefised form of natural uranium. 



Annex A 



Iraq's Attempts to Acquire Aluminum Tubes 

[This excerpt from a longer view includes iNR's posJ.cJ.on on the African 
uranium issue) 

IjNfR's Alternative View; Iraq's Attempts to Acquire Almaiman Tabes 

Some of the $p eciaBzed but dua)-vse items being aougjktare, by aUindioatipas, bound fox Irak's 
missile program. Other cases are ambiguous, such as that of a planned msgtwtqiroductian line 
whoso suitability for centrifuge operations remains unknown. Some efforts-involve con- 
controUed mdumrial material and equiranen^-itwluding'a variety of machine tools— and We 
troubling because they would help cstabb'sbihe mirasnuctura for a renewed" nuclear program. 
But such effaits<wbich began well befcm;tbeiii^cto»<fep3^ 
nMclear end-u«e. Finally, the chums of Iraqi pursuit 0? natural urewum in Afiica are, ip INR'a" 
assessment, highly dubio us, i ■__ 
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From: U.S. Southern Command Chief James T. Hill 
To: Chairman of Joints chiefs of Staff 

Re: Counter Resistance Strategies - Detainees resistance to interrogation 
methods 



AUG. 1.1999 



1 ! 



NO.' 224 



P.2' 




DEPARTMENT OF DEFENSE 
UNrTED STATES SOUTHERN COMMAND 
OFFICE OF THE COMMANDER 



S511 WWS1ST AVENUE 
MIAMI, FL 3317M217 



SCCDR 



25 October 2002 



MEMORANDUM FOR Chairman of the Joint Chiefs of Staff, Washington, DC 203 1 8-9999 
SUBJECT: Counter-Resistance Techniques 



1 . The activities of Joint Task Force L70 have yielded critical intelligence support for forces in 
combat, combatant commanders, and other mteUigcnce/law enforcement entities prosecuting the 
War on Terrorism. However, despite our best efforts, some detainees have tenaciously resisted 
our current interrogation methods. Our respective staffs, the Office of the Secretary of Defense, 
and Joint Task Force 170 have been trying to identity counter-iesistant techniques that we can 
lawfully employ. 

2. I am forwarding Joint Task Force 170's proposed counter-resistance techniques. I believe the 
Cist two categories of techniques arc legal and humane, I am "uncertain whether all the 
techniques in the third category are legal under US law, given the absence of judicial 
interpretation of the US torture statute, I am particularly troubled by the use of implied or 
expressed threats of death of the detainee or his femily.i However, I desire to ha'Veas many 
options as possible at my disposal and therefore request that Department of Defense and 
Department of Justice lawyers review the third category of techniques, n *._ 

3. As part of any review of Joint Task Force 170*s proposed strategy, I welcome any suggested 
interrogation methods that others may propose. I believe we should provide our interrogators 
with as many legally r>ermissible tools as possible, 

4. Although I am cognizant of the important policy nrmfi cations of some of these proposed 
techniques, I firmly believe that we must quickly provide Joint Task Force 170 counter- 
resistance techniques to rnaximizc the value of our intelligence collection mission. 



dtdll October, 2002 

2. JTF 170 SJA Memo 
dtd 1 1 October, 2002 

3. JTF 170 J-2 Memo 
dtd 11 October, 2002 
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Declassify UDber the Authority of Executive Order 12958 
By Executive Secretary, Office of the Secretary of Defense 
By William P. Marriott, CAPT, USN 
June 21, 2004 



October 11,2002 



From: Commander Joint Task Force 170, Major General Michael Dunlavey 
To: Commander, United States Southern Command 

Re: Counter Resistance Strategies and interrogation techniques used at 
Guantanamo Bay. 




D.EPAR*mW DEFENSE 
JOINT STASK^OSCEITO 

APO«AEW?B0 



JTF17Q-CO 

II October 2002 




MfeMO^DUMRDR Comnw^r, United Stm Sou&a* Consnand 3511 NW91* 
Avenue, Miami, Florida 33172-1217 w " «wsut ■ 

SUBJECT; Counter-Resistance Strategies 

have conclude,) to thexc technic do not vioktc nsXS kJT * 
3. My point of contact for this issoe is LTC Jcrald Hiifcr ai DSN 660-3476. 



noctcc 




OCT. 10. 2002 -9:4B~AM" SJa 



WO. 075 P. 3 




DEPARTMENT Of DEFENSE 
dOJNI TASK FORCE W 



JTF 170-SIA 




11 October 2002 



DJ TM V C R Commander, Ioiat Ta. s kEoEce430~ 



SUBJ: Le$al Review of A^grc^ivc Interrogation Techniques 

1. I have reviewed (he nvunorwidum on Counter-Resiitencc Strategier, dated II Oct 02. *md 
Egrcc that the propoari do not violate applied federal lt£ Attached more 
detailed Jeialanalyrfj that addresses the proposal U * 1110X0 

2. I recommend that interrc|Etors be properly trained in the we of the approved methods of 
bumg&m. and ft* interrogation involving ^ryn^inr^K^^/ 
review pno: to their coiimxriccincnL E 

3. This mattcris forwarded teyoij for your recommtndatkma^ 



2 Encls 

1. JTF 170-J2 Memo, 
11 Oct 02 

2, JTF 170-SJA Memo, 
11 Oct 02 



3E.B: 
LTC.USA 
Staff Judge Advocate 



K'iVioV/vu/ yr<iSm" S JA 
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DEPARTMENT OF DEFENSE 

JOINT TASK FORCE 170 
GUANTANAMO BAY, CUBA 
APOAEOSS60 



JXP.J2 



11 October 2002 




MHMOIUNDUMFORCommimdef.JointT^^ 

SUBJECT: Request fox Approval of Ccmtr^u^c Stmt^' 

2. Request approval for us. of the folbwin* i**™^ pklx< 

(2) Techniques of dcetptioo; 
(a) ^lipleTnremjgaro^^ 

(2) The use of falsi&d-doOTKa,, orrepoiu. 



Declass.fy Under the Authority of Executive Order 1295S 
„ „*" u " ve S «^ry, Off.ce of the Secretarv of Defense 
By W,Jham P. Marriott, CAPT, USN . 
June 21, 2004 



yu..iv. mm y-.wm SJA 



NO. 225 

WO. 075 



P.. 5 



JTF170-J2 

SUBJECT: Request for Approval of tauMler-Kesktance Strafes 

detainees, the OIC, tomo|adoD Section, win approve all contact* with the detah* to 
include medjcal visit* of a non-emcrgent nature. ' t0 

^4) fi*«o*% the detail ^-e,vl ro ^ oto4h ^^^ toio ^ on 



pj A^va!ion-oi.jig&£nd*udiic^^ 



xindcr direct obscmtk>nwnen hooded . ^ ^ ^ W tic oeUnKe cbonld be 

(7) The use of 20-hour interrogations-. 

(8) *^vaJ^*l^<^rt* c ^ fec h 

(9) SwitcHn£=tfc-t3ct£inee from bo {-ratio as toMREs. 
(1Q) J^niovdofdothing. 

(l 1) ^<»^£rooniin^^ 

(12) ^aWi^vidn^bobias {such- as- fear of dc*) to induce rtrc* 
details. Anyorlhew Icdmi^thaiemacmoi^ SK ^'tedsUa 

(3) ,o induce nmp^to cf S uff„ MIion . 



yv *. .1 y, tyvi 5 ; ts/w r S JA 



Muss;;; 



SUBJECT: Request for Approval of Coimter-Kesismnce Strategies 

3. (IT/ The POG for ffifi In cEag jiBgBS Is the utxkrsigncd g x3 TO 

LTC,USA 
Wrcctox,J2 



Otitic Ytfi/7 9:yoAM" 




UNCLASSIFiEi 

r"nnrrwnrnri>i 

DEPARTfytENTOF DEFENSE 

Joint task force 170 

Gl/ANTANAMO BAY, CUBA 
APOAE 09860 



NO.075 



F.6 

p. 7 




HOctol>e2002 



SUBJECT: ^B^c^J^posedCoa^^Uncc Strategi* 




CccvcDtiow luvc b^h£ c<m^s^^^Z^^!^^ *> Geneva 

However, tacS Sr^Sil^ 0 ?^ ^ the use cfS? 

about their t^yect^^SSj^ Selves ^ dd^cVhother 

interior limit. aod 5SSSgtMO «Lf tS!K ^ 15 *° «1* policy fcr 

2O02 directive, the d«ainecs are «»K«j55SS ^SSTS? TftKJ 

c^treined by, and conform to the KSffL.ft 199 * Ut2i2cd . ^ » 
Since the det*be« ^ M S£l?S hw ' £od are »« 'biding, 
captured tne^penonnd blmoSw^«S^ ^ *ould govern 

uith the President', &t&£i>^ 

itcorrm^eedintheJJtroposaL ^^ Cl ^^ e :. .. 



Declassify Under the Authority of Executive Order I? 1 " 
By Executive Secretary, Office of the Secretary of Ueie-- 

By William P. Marriott, CAPT, USN _ _ . 

june2, - 2ow liHCiftc^ 



lOLISSiFiED nm'tl 



JTF170-SJA 

StflBJECTs Ltgal Brief on Prcpojad ConDttr*Rfjlstan« Strategies 



f afcficd the treaty **h the irnderrtandiug flS the «*ytnft^K S2S?T 
would not create a private came of action intrc rw. ™> „L iffl-ereculiaft that u, that it 

(4) (l£ J^Jto Statute wtiblishedtte ,. J3 , 

(6) (ID -TKere ix »cme European cat law itemmlnfr from ti* Eurooean rw „r« 
tountcfiortum Tbo Court ruled cm ^e^UorTcn^^i^S HwaaD ^ °n 

the British in the Northern Ireland wnffiet The v j , , of UlbimSBC treatment by 

detainees prior to inlerrosstion in e roonv wJft eAnriiX. j S . hc£di> holing the 

Tte Europea^ c^^d tSlTc^S **m of He* food, 

Stxa not a pari ^S^SS^ t^?^ »« c*dy fa <& United 

definition of cruel, iriumaS dlSTrS^^ " ^ il «^ ^ 

M<^^^ Seeako 



UNGLASSIFIE! 



UNCLASSIFIED " nm > 

JTF170-SJA 

SUBJECT: X^sJ Brief on Proposed Count^J^toce StrategJw 

interred tie Uniform Code rf^^Sg^ 1 *** " ?** * mffitiy 



inhumane trcatn*m hzs occurred under tSrJ^S.* to ^ttW or E ot torture or 

Inhumane ^De^gTVc^U KSSiS^^^^ 
Chorion) wd condition, rfcSJSS SwTiStiSS? Ameaiment of the United State 

flat a prison inmate niffercd S^f^S^f^TJ 42 W * »« 

thai there was bo tfjvmuneritil interest in bc^iTS^ft t ^ b ^ ^ the Court hdd 
list the we of exctseSve^teKSSTtSJ^ v ,Uci » ""a* 1 * ^ C<K*t Srlher ruled 
even though fl* inmate £mSm£ Sc£ ""^ 

injury is rtW to, but doe* M oO^bM^S^^^ 0 ^ ri»encetf aeriouj 

>Wte forbidden by th^ffiS?A^^ ^""Aota 01163 « d ^ 

context, die Eighth Amendment vioktion tTn drN™,tM i T ~ foree w «»atioM of confinement 
prison office Mkfa^Sj^^ 
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November 26, 2002 

From: Chairman Committee of Armed Services, Carl Levin 

To: General Counsel Department of Defense, William J. Haynes II. 

RE: Designation of Enemy Combatants 
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GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE 
1 SOO DEFENSE PENTAGON 
WASHINGTON. D. C. 20301-1600 

NOV 2 6 2002 



The Honorable Carl Levin 
Chairman 

Committee on Armed Services 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman: 

Thank you for your and Senator Feingold's September 5, 2002 letter concerning 
the designation of enemy combatants in the ongoing war against terrorism. Secretary 
Rumsfeld has asked me to answer your questions on behalf of the Department of Defense 
("DoD"). I am sending a substantially identical letter to Senator Feingold. 

Your letter addresses important issues that we take very seriously. Detaining 
enemy combatants is critical to winning any war, and Presidents have detained enemy 
combatants in every major conflict in the Nation's history, including recent conflicts such 
as the Gulf, Vietnam, and Korean wars. We are careful, however, to ensure that 
detainees are indeed enemy combatants, and we treat them humanely. In all wars, the 
fundamental purpose of our detention of enemy combatants remains the same: to prevent 
hostile forces from returning to assist our enemies and again posing a threat to the United 
States. As in other conflicts, our purpose in detention is not to punish, but to protect. 

Where you submitted identical questions to both the Department of Justice 
("DOJ") and DoD, we have sought to avoid duplication. DoD's responses to your 
questions- are as follows: 

J. What is the operative definition of "enemy combatant " and what are the 

criteria used to determine whether a United States citizen will be designated an 
enemy combatant? If that definition is contained in a document, please 
provide a copy of that document and identify the source of the document as 
well as the agency or person responsible for maintaining the document 
Please describe the basis for the definition and the process followed to arrive 
at the definition. 

An "enemy combatant" is an individual who, under the laws and customs of war, 
may be detained for the duration of an armed conflict. In the current conflict with al 
Qaida and the Taliban, for example, the term includes a member, agent, or associate of al 
Qaida or the Taliban. In applying this definition, we note our consistency with the 
observation of the Supreme Court of the United States in Ex parte Quirin, 317 U.S. 1 
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(1942): "Citizens who associate themselves with the military arm of the enemy 
government, and with its aid, guidance and direction enter this country bent on hostile 
acts are enemy belligerents within the meaning of the Hague Convention and the law of 
war." Id. at 37-38- There are no criteria for designating enemy combatants that are 
unique to United States citizens. 

Please refer to DOJ's responses to questions 1 and 3 for further discussion of these 

issues. 

2. What is the process for designating a person an "enemy combatant "? What 
agency or individual has the responsibility to make such a designation? Is the 
ultim ate authority to designate a United States citizen as an enemy combatant 
reserved for the President? If not, who else holds that authority? What role 
does the Department of Defense play in this process? Please describe the 
process that was used to designate Jose Padilla and Yaser Esam Hamdi as 
enemy combatants. 

The determination of enemy combatant status has traditionally resided with the 
military commander who is authorized to engage the enemy with deadly force. In this 
regard, the task ultimately falls within the President's constitutional responsibility as 
Commander in Chief to identify which forces and persons to engage or capture and detain 
during an armed conflict. Of course, there is no requirement that the President make such 
determinations personally, and in the vast majority of cases he does not do so. Rather, 
consistent with longstanding historical practice and applicable rules of engagement, the 
task is normally a function of the military command structure. 

In the cujjent conflict, military personnel ordinarily make enemy combatant 
determinations during combat operations, under the combatant commander's direction. 
As was the case with Mr. Hamdi, such determinations normally would not take into 
account the enemy combatant's citizenship. Under the laws of war and federal court 
precedent, enemy combatants who are United States citizens are subject to detention to 
the same extent as non-citizens. 

With respect to individuals captured in the United States, to date DoD has detained 
only Abdullah al Muhajir, also known as Jose Padilla. The President, as Commander in 
Chief, determined that Mr. Padilla is an enemy combatant. 

As the United States is in active habeas corpus litigation concerning the detention 
of Messrs. Hamdi and Padilla, it is more appropriate for DOJ to provide information 
about those cases. Accordingly, I refer you to the response from DOJ for additional 
explanation. 

3. Do the criteria for determining enemy combatant status vary depending upon 
whether an individual is a citizen of the United States? Do the criteria vary if 
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the person is taken into custody outside the United States? Do they vary if the 
person is taken into custody on the battlefield? 

Please see the DOJ response to this question, as well as ray response to questions 1 

and 2. 

4. What rights does a United States citizen designated as an enemy combatant 
have to challenge that designation other than the right to habeas corpus 
review? What is the scope of the detainee 's right to counsel if the detainee 
seeks to challenge the enemy combatant designation? 

In this aimed conflict against the al Qaida and the Taliban, a United States citizen 
designated as an enemy combatant may challenge his detention only by a petition for 
habeas corpus. Enemy combatants have no right to counsel to challenge their detention. 
During World War II, the United States detained hundreds of thousands of prisoners of 
war in the United States (some of whom were U.S. citizens). Providing access to counsel 
as a matter of right in such circumstances would, set a potentially unsustainable precedent 
due to sheer numbers alone. 

More importantly, giving enemy combatants a right of access to counsel for the 
purpose of challenging detention could threaten national security by interfering with 
active military operations. Collecting intelligence from detained enemy combatants 
during war provides critical information about the enemy's capabilities, operations, and 
plans. Providing such access to counsel could thwart our ability to collect this 
information and could imperil efforts to prevent further terrorist attacks. 

Nevertheless, enemy combatants would of course receive access to counsel if they 
were made subject to criminal charges. As you may know, the rules of procedure for 
military commissions provide defendants with access to counsel at the expense of the 
government. See Military Commission Order No. 1, § 4(C) (Mar. 21, 2002). 

Moreover, DoD reviews the status of all enemy combatants on a case-by-case 
basis to determine whether they should continue to be detained. Indeed, since we first 
captured or came to control detainees in Afghanistan, we have released many thousands, 
and we recently released additional detainees from the United States Naval Base in 
Guantanamo Bay, Cuba. 

5. What are the time limits on the government 's authority to detain United States 
citizens designated as enemy combatants? The government has argued that 
"the authority to detain enemy combatants in time of war . . . is well 
established. " Under the current circumstances, who determines when this time 
has expired and how will that determination be made? 
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The United States may detain enemy combatants throughout the conflict (and 
thereafter if they are convicted of war crimes or other criminal offenses). Detaining 
enemy combatants during a conflict removes them from the battlefield, prevents them 
from waging war against the United States, and protects them from harm. It also 
provides us an opportunity to gather intelligence that may be vital to preventing further 
attacks. This detention is distinct from incarceration as punishment for violations of the 
laws of war or other crimes. 

Military commanders may release enemy combatants before the conflict ends. 
Reasons for such a decision include determinations that enemy combatants no longer 
pose a threat, that they possess no further intelligence value, and that they have not 
committed any crimes. A "parole" or other agreement could prohibit these enemy 
combatants from fighting against the United States and subject them again to detention if 
they violate the agreement. 

The government's political (as opposed to judicial) branches decide when 
hostilities have ended. 

6. According to published reports, the Administration is considering establishing 
a committee to determine whether United States citizens should be designated 
as enemy combatants. What is the timetable for establishing such a 
committee? What is the membership of the committee expected to be? What is 
the legal authority and basis for the use of such a committee? What 
procedures are being established to guide this committee? 

Military commanders normally determine enemy combatant status. The 
Administration has no plans to entrust this responsibility to a committee. Due to the 
gravity of such determinations, however, and due to the complexities posed by this war 
and our adversaries, we continually seek better ways to coordinate efforts and to facilitate 
accurate, timely communication of relevant information. 

7. Are U.S. citizens other than Hamdi and Padilla being held as enemy 
combatants? If so, how many and who are they? In each case, please describe 
the process that was used to designate each person as an enemy combatant. 
What are the Administration 's procedures for notifying Congress and the 
American people that someone has been designated an enemy combatant? 

As you know, John Walker, evidently a United States citizen, was captured in 
Afghanistan and eventually detained by the United States Armed Forces as an enemy 
combatant. He was, of course, subsequently indicted on Federal criminal charges, 
transferred to the custody of Federal law enforcement officials, and convicted. He is 
currently serving a criminal sentence in a Federal penitentiary. 
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I am not aware that the United States is detaining any United States citizens other 
than Messrs. Hamdi and Padilla solely on the basis of their status as enemy combatants. 
The Administration is keeping Congress and the public appropriately informed with 
respect to the Hamdi and Padilla cases. We will continue to keep Congress appropriately 
informed with respect to enemy combatants who are United States citizens, should more 
such cases arise. 

8. Has the Defense Department made any related changes to existing U,S. 
military regulations implementing the Geneva Conventions of 1949? 

No. DoD has not changed its policies regarding treatment of individuals who 
qualify for a particular status under the Geneva Conventions of 1949, 



Capturing and detaining a United States citizen, or any other human being, is not 
an activity DoD takes lightly. As in other armed conflicts in which our Nation has been 
engaged, the detention of enemy combatants serves a vitally important protective 
function. Equally important, however, the deliberate, conscientious, and humane manner 
in which we designate and detain enemy combatants reflects our values and character as a 
Nation. We are committed to defending the United States in accordance with our 
constitutional responsibilities, while preserving the constitutional rights of United States 
citizens. I believe that our actions are fully consistent with both commitments. 



cc: 

The Honorable John Ashcroft, 
Attorney General of the United States 

The Honorable John W. Warner, Ranking Member 
Committee on Armed Services 



Sincerely, 
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November 12, 2002 

Memorandum From: Under Secretary for International Affairs 
To: Secretary of the Treasury, Paul O'Neill 

RE: Arab-Israeli Peace Roadmap - Palestinian Authority Finances 



SENSITIVE BUT UNCLASSIFIED 
DEPARTMENT OF THE TREASURY j 

WASHINGTON, D,C, f 

November 12, 2002 ^ 

BRIEFING 

MEMORANDUM FOR SECRETARY O'NEILL 

FROM: John B.Taylor 

Under Secretary for International Affairs 

SUBJECT; NSC Principals 3 Mating on the Middle East 

Summary and Kev Points 

You will join other NSC principals in a meeting with President Bush to discuss Middle East 
policy on November 15. The principals will discuss (1) options for advancing the President's 
agenda for die Israeli-Palestinian conflict over the next three months. (2) the desirability of 
convening a peace conference or sending a special envoy to the region, and (3) two operational 
issues: (a) lack of progress on Palestinian security reforms and (b) implementation of a US- 
proposed plan to encourage the transfer of PA revenues being withheld by Israel.* Treasury has 
played a significant rol& in developing the US proposal (attached) for revenue transfers. You 
may wish to make the following points regarding revenue transfers: 

* The US-proposed revenue transfer plan is an important part of the overall roadmap. It 
supports the efforts of the PA Finance Minister Fayyad (one of the strongest 
reformers in the PA) to strengthen financial accountability and transparency in PA 
finances. 

■ If implemented quickly, the mechanism can be a useful vehicle for building 
confidence between the Israelis and Palestinians, 

■ If revenue transfers don't resume, the result could be a worsening of the humanitarian 
situation, increasing civil unrest, and a deterioration of the security environment. 

Background 

L Advancing tlse Presidents Agenda; Principals will be asked to consider options for next 
sEicps on the Quartet group's (US, Russia, EU and UN) roadmap for peace between Israel and the 
Palestinians. The N *roadmap" is a series of steps that Israel and the Palestinians would take over 
three years in order to implement the President's vision of a two-state solution to the Israeli - 
Palestinian conflict. The State Department is in the process of finalising the roadmap by 
incorporating comments from key allies + Israel and the Palestinians. On November 13, Deputies 
discussed three options for how to deal with the roadmap over the next three months given recent 
developments in the region, in particular the announcement of new Israeli elections: 




] Israeli authorities collect Palestinian custom! niveaues on behalf of (he PA. After Hie stwt of the irflifada iu 
September 2000, Israel impended the transfer of ihtse revenues lo the (*A, Trie stock of withheld revenues stands, ai 
BpproKiEiaiely $£50 millttm. 



SENSITIVE BUT UNCLASSIFIED 



SENSITIVE BUT UNCLASSIFIED 



i . Put the roadmap tin hold, i.e., delay final i2ing it or making it public; 

ii. Finalize the roadrnap and exert pressure on Israel and the Palestinians to 
implement it quicHy; 

in. Finalize the roadmap but don't insist on immediate action given domestic political 
uncertainties in Israel. 

Deputies felt that putting the roadrnap on hold could undermine the President's credibility with 
key allies (all of whom are looking to the US for leadership on this issue) and is therefore not a 
desirable option. Finalizing the roadmap and exerting pressure to implement it would help 
maintain momentum on the initiative but could also lead to the roadmap's failure if the parties 
involved refuse to respond positively. Finalising the roadmap but taking a "wait and see" 
approach on implementation would also help maintain momentum and would preserve our 
options when parties in the region signal a willingness to reengage on the "roadmap." Under this 
approach, the US might be in a better position to exert greater pressure on the parties involved 
once their domestic political landscape becomes clearer. If a wait and see approach is adopted, 
the US would still need to exert some pressure on the parties involved so that progress made to 
date is not lost. 

2* Conference / Special Envoy. The State Department has proposed the idea of a "peace 
conference" sometime in 2003. Alternatively {or in addition to) the US could appoint a ''Special 
Envoy" to the region to continue dialogue and engage the parties on the lb madmap." Both options 
appear to fall under the category of "wait and see." 

3. Operational Issues. The Principals will be asked to consider two operational issues, revenue 
transfers and security reforms. These issues are linked Israel collects customs revenues on 
goods entering the West Bank and Gaza through Israeli checkpoints. Under the 1995 Paris 
Protocol. Israel has been transferring these withheld revenues to the FA on a monthly basis. 
During his meeting with Prime Minister Sharon in mid-October, President Bush stressed the 
importance of Ssrael resuming revenue transfers to Palestinian reforms (transfers were suspended 
shortly after the start of the intifada in September 2000), Today, the stock of these withheld 
revenues totals about $850 million if the transfers do not resume quickly, the PA would be 
unable to pay public sector salaries, fund health or education programs (thereby opening the 
already grave humanitarian situation in the West Bank and Gaza), or credibly promote civil 
reforms. Since July, PA Finance Minister Fayyad has implemented reforms to capture extra- 
budgetary revenues into a single treasury account {STA), pay security services through bank 
transfers (not in cash), and required an integrated line-item budget for each spending ministry or 
office (including Arafat's office) starting with the 2003 budget. By continuing his reforms, 
Fayyad hopes to gain control over ail PA treasury functions. Ibis in turn would reduce the 
possibility of official PA money being used for terrorist activities. 

ATTACHMENTS : Summary of the Quartet 1 s Roadmap 

Proposed Revenue Transfer Mechanism 

CC; Deputy Secretary Dam 



SENSITIVE BUT UNCLASSIFIED 



Security Council 
4613* Meeting" CAM) 

QUARTET'S ROADMAP FO R MIDDLE EAST PEACE 

A new raadmap for peace in the Middle East must not only be based on performance, but also 
founded on hope, Terje Roed-Laisen, Special Coofdinatcr far the Middle East Peace Process and Personal 
Representative of the Secretary-General, told the Security Council this rooming. 

Briefing the Council on the situation in that region, including the Palestinian question, he said the 
Quartet principals and their envoys would flesh out the roadmap in ihe coming days. On Tuesday, 17 
September, the Quartet (United Nations, Russian Federation, United State*. European Union) held three 
meetings, including one with five Arab Foreign Ministers, and one with Israeli and Palestinian 
representatives, The meetings focused on (he humanitarian situation, security issues, institutional reform, 
and the political process, alt of which were closely linked. 

Mr. Roed-Larsen said members of the Quartet had expressed great concern about the 
h umani tarian situation. Half the Palestinian population now depended on food hand-outs from the United 
Nations Relief and Works Agency for Palestine Refugee* in the Near East (UNRWA) or the World Food 
Programme f\VF?} h while malnutrition and waier-bome diseases were spreading. Members of the Quartet 
had underlined to the Israeli delegation the problems of access and movement within the occupied 
territory and how closures adversely affected Palestinian security training, humanitarian delivery and the 
implementation of reform The Quartet pointed out that progress on reform had been uneven at best, 
although there had been promising signs. 

He said the Secietary-General had told the parties to the conflict that in spile of high-level 
assurances of increased Israeli cooperation with humanitarian agencies, officials of those agencies were 
reporting only marginal ircuwoveraents on the ground The bottom line was that there could be no real 
progress on the humanitarian front if Israel did not alter its security system which, while based on 
entirely legitimate and understandable concerns, was hurting an increasingly significant portion of the 
Palestinian population. 



*Thc 4608* 40309*, 46 ltf* and 4612* meetings were closed. 

Members of the Quartet had agreed on a three-phase plan of action for achieving a two-Stare 
solution within three years, he said. Since there was such a lack of confidence between the parties, 
forward movement would be monitored and assessed by a tnird-party mechanism to be established by the 
Quartet An important step could be a declaration of statehood with provisional borders, should the 
Palestinians Opt for that. 

Israel must take immediate steps to allow far greater freedom of movement for Palestinians and 
goods, withdraw from self-rule areas rtsoccupied since October 2000, end targeted killings and freeze 
settlement activity, he emphasized- That would be followed by permanent status negotiations and an 
international conference that would address all tracks of the peace process It was essential that both 
parties take action on all subjects — humanitarian, security, reform and the political process. 



Turning to the recent escalation in the conflict Mr. Rocd-Larsen said ihe upsurge of violence in 
Israel, the West Bank and Gaia included the bombing of a Palestinian school, and Israeli Defence Force 
(IDF) operations across the West Bank and Gaza. Troops had fired into a crowd of schoolchildren and 
There had been two suicide bombings against Israelis. In recent weeks, there had also been widespread 
arrests by the IDF. assassinations and a tightened regime of closures and curfews. 

Be said thai in the month Heading up to 17 September. 56 Palestinians had been killed by Israelis 
and five Israelis by Palestinians Nevertheless, there had been a long period without suicide bombings, 
marked by sustained mtrospectiou on The Palestinian side Today, however, Palestinian Authority 
President Yasser Arafat's offices were once again under siege. White reform remained irn|«>rtaniH with 
Palestinian legislators awaiting a new Cabinet and many calling for the appointment of a Prirnc Minister r 
the security situation of recent days continued to undermine the prospects, 

Concerning southern Lebanon > be said a four-month period of tense stability had been shattered 
on 29 August by a Hezbollah attack on IDF positions in the Shaba farms area. Tensions had also been 
raised by a looming water crisis. Lebanon had been urged to provide a detailed report on water projects, 
but no documentation had been received. 

Concluding his briefing, Mr. Roed-Larsen stressed the vital importance of improved performanct 
in security and hurrt^itarian delivery by both Israelis and Palestinians, li would be impossible to sustain 
progress in either field without parallel movement in the political area, he added. 

Following the briefing, the Council went into closed consyjtations on the Middle East, 

The formal meeting, which began at H:16 a nt, adjourned at 1 1:35 a.m. 



Profoseb MOMTOMHC Mechanism for the Transfer or R evenues 



The U.S. Government has developed a draft mechanism to monitor the use of transferred 
revenues from the Government of Israel (GOI) lo the Palestinian Authority (PA), which will 
meet the Palestinians' need for a reasonably financed budget and maintain momentum on 
Palestinian reforms, a key concern of the international community. The draft monitoring 
mechanism ^Mechanism") will result in a resumption of regular monthly transfers of tax 
revenues to the Palestinian Ministry of Finance, agreement on a way forward to settle the 
outstanding stock of withheld revenues, and regular briefing? on Palestinian expenditures. 

The U.S., Israel and the Palestinians have concerns that must be addressed through this 
Mechanism. Among these are US concerns about maintaining momentum on Palestinian 
reforms broadl y and alleviating the humani tarian and economic crisis j n the West Bank and 
Gaza; Israeli concerns about how transferred revenues are used by the PA; and the Palestinians 1 
concern about being able to finance a development budget that meets basic development needs in 
the West Bank and Gaza. These three primary concerns are addressed through key elements of 
the proposed Mechanism: 

1 The PAs budget e serclse will be related to refer ms under* ay by the PA that are 
being monitored by the Quartet s Task Force on Palestinian Reforro. 

2. In an initial meeting, the US + Israel and the PA will review the budgetary 
framework and its links to revenue transfers, Israel will agree to an irrunediate 
resumption of monthly clearance meetings and revenue transfers, and a schedule 
for settling the outstanding stock of withheld revenues, 

3 . In subsequent meetings, US , Israeli and Palestinian officials will review the 
previous month s expenditures, assess reform progress and preview the coming 
month's budgetary framework, with a view to ensuring that the above mentioned 
concerns are adequately addressed, 

4 Refo rms to strengthen financial accountability are being regularly mom tored 
by the Quarters Task Force and other donors, including the World Bank and IMF. 
These reports will periodically be shared with Israel. 

5, The U.S. is working with the PA and the Palestinian Monetary Authority to 
provide tech a Leal advisers sped alircd in terrorist financing and anti-money 
laundering to assist in establishing a Financial Intelligence Unit, an anti-money 
laundering law, and other measures to further strengthen financial accountability. 

These elements together - the detailed budget framework, regular meetings to review 
expenditures, U,S,-led monitoring of financial accountability reforms, and U.S. assistance in 
strengthening institutional capacities - offer the beat chance for satisfying the concerns of all 
parlies involved. The proposed Mechanism will help instill confidence in the GOI that PA 
budgetary resources are being properly used, ensure that the Palestinians can fully finance their 
budget, and support the U.S. objective of strengthening and verifying implementation of the 
reform program. 



NOT FOR DISTRIBUTION 

Monitor inc Mechanism for the Transfer of Revenues 

In an initial meeting, the US> Israel and the PA will review the budgetary framework and its links 
to revenue transfers. Israel wilt agree to ait immediate resumption of monthly clearance 
meetings end revenue transfers, and a schedule for settling the outstanding stock of withheld 
revenues. 

* The PA will present its "2003 Budgetary Framework, " a breakdown of the budget 
with revenue (including domestic and expected clearance) , current expenditures 
(including wage and non-wage expenditures), arrears, capital expenditures, expected 
external financing, and levels of employment. Israeli officials will have the 
opportunity to ask questions for clarification, if needed, about ftie framework . 

* Israel will present its concerns about financial accountability to the PA, possibly as a 
"list" of specific concern s. 

■ The PA will review the "list 0 and respond to those concerns it is able to address, 
while committing itself to addressing those concerns that have not yet been 
addressed (the US should resist any preconditions by Israel on the transfers based on 
these concerns unless the concerns are fundamental to accountability). 
Israel will commit to a schedule of transfers in the form of a Memorandum and 
staring something along the Unes of "Israel agrees to transfer withheld revenues to 
the PA MoF by Noon on the last Thursday of every month." 

* The two sides will agree to meet regularly before the transfer takes place, preferably 
one week in advance. 

[n subsequent meetings. US. Israeli and Palestinian officials will review the previous month's 
expenditures, assess reform progress and preview the coming month's budgetary framework, 
with a view to ensuring that the above mentioned concerns are adequately addressed. 

* According to an agreed schedule of regular meetings, the PA will present the 
previous month's expenditures. The PA'S monthly "Budgetary Outcome" report will 
be discussed with the Israelis, who have an opportunity to ask questions about 
specific expenditures, in aggregate. 

■ The 11 Budgetary Outcome" report* depending on the P A 1 s comfort level, could be a 
breakdown by ministry and office, including details about the level of employment, 
operating expenditures, non-wage transfers, capital investments, arrears, wage and 
non-wage expenditures. 

* The PA will present an update on reforms he has implemented over the previous 
month and describe any obstacles to implementation he is facing. The PA will 
preview implementation plans for additional reforms (including those the Israebs 
present at the initial meeting). 

■ Israel will have the opportunity to comment on the reform process and present its 
views on bow reforms can proceed (including steps Israel can take to support 
reforms). . . . 

- The P A will preview the coming month's budgetary rramework. m the same level or 
details as above. Israel will have the opportunity to ask questions about the 
framework. 
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Reforms to strengthen financial accountability are being regularly monitored by the Quartet's 
Task Force and other donors, including the World Bank and IMF. These reports will 
periodically be shared with Israel. 

- Depending on the concerns Israeli raises about financial accountability, the US 
(possibly in consultation with the PA) will share with the GOI any relevant repons 
by the Task Force or lis members that the US believes wilf help satisfy Israeli 
concerns. 

The US is working with the PA and the Palestinian Monetary Authority to provide technical 
advisers specialized in terrorist financing and anti-money laundering to assist in establishing a 
Financial Intelligence Unit, an anti-money laundering law r and other measures to further 
strengthen finuncial accountability. 

■ Progress on US-financed reforms (whether through third-party contractors or 
technical advisers) will be shared with both sides as needed. 
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DATE: November 14, 2002 

TO: Secretary O'NdlE 

FROM: Under Secretary Taylor 

&E: NSC Principals Meeting with POTUS on the Middle Eaai 

Drafted by : Adrian Kif ayat / ISM 

C leared by: Larry McDonald / Director, ISM jF?^ f 
David Loevinger / DAS, Middle East 



December 2, 2002 

Department of Defense memorandum 

FROM: Defense Department's General Counsel, William J. Haynes II 
TO: Secretary of Defense Donald Rumsfeld 




GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE 
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ACTION MEMO 

Off ICE Of THE November 27 2002 0-00 PM\ 

SECRETARY OF DEFENSE ' { ' W ™' 

DEPSEC 

FOR: SECRETARY OF DEFENSE 

FROM: William J. Hayoes n, General Counsel |J|||ft^M^ 

SUBJECT: Counter-Resistance Technique* 

• The Commander of USSOUTHCOM haa forwarded a request by the Cotpmao&cr of 
Joint Task Force ] 70 (now JTF GTMO) for approval of coonter-nwutance technique* 
to aid in the interrogation of detainees at Guantanamo Bay (Tab A). 

• Tie request contains three categories of con titer- resistance techniques, with the first 
category the least aggressive and the third category the moat aggressive (Tab B). 

• I have discussed this with the Deputy, Doug Fenn and General Myers. I believe that 
afl join in toy recommendation thai, as a matter of policy, you authorize the 
Commander of USSOUTHCOM to employ, in hii discretion, only Categories 1 and 9 
and the fourth technique listed in Category III ("Use of mild, noo- injurious physical 
contact such as grabbing, poking in the chest with die finger, and light pushing"). 

• While all Category III techniques may be legally available, we believe that, as a 
matter of policy, a blanket approval of Category IB techniques is not. warranted at this 
time. Our Armed Forces axe trained to a itandard of interrogation that reflects a 
tradition of restraint 

RECOMMENDATION: That SECDBF approve the USSOUTHCOM Conmander's use 
of those countcr-rcsirtance techniques listed in Categories I and II and the fourth 
technique listed in Category JH during the interrogation of detainees at Guantanamo Bay. 



Disapproved Other _ 




. jfpiAjtu^Sj ~ fr/>~J 4*' Sf'/O b*<f 

:CJCS,USD(P) /) JUj.lV If J J iH^Lj 1">+J ^ i h' r * - 

Declassified Under Authority of Executive Order 1 2958 Aa^Maftn^K^— — — * - " ' 

By Executive Secretary, Office ofthe Secretary of Defense _ _ a ■*•!«* ft 
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DEPARTMENT OF DEFENSE 
IMTED STATES SOUTHERN COMMAND 
OFFICE Of TH£ COMMANDER 
4511 WW 9 1ST AVENUE 
jHUMI, R. 3M7*«17 

SCCDR 25 October 2002 

MEMORAhroUMFOROairmanofthc Joint Chiefi of StafU; Washington, DC 203 1S-9SP9 
SUBJECT: Counter-Resistance Techniques 

1 . Hie Activities of Joint Task Force L70 have yielded critical intelligence support for forces in 
combat, combatant commanders, and other iBtdligeoccAaw enforcement entities prosecuting the 
Wax on Terrorism. However, despite our best efforts, some detainees have leMdonsJjr resisted 
our current interrogation methods. Our respective staflk, the Office of the Secretary of Defense, 
and Joint Task Force 170 have been trying to identity counter-resistant techniques that we can 
UwftUy employ. 

2. lam forwarding Joint Task Force 170*s proposed counter-resistance urhnfynn. ! believe the 
first two categories of techniques are k&d and humane. I am uncertain whether dD the 
techniques in the third calc|ory trc legal under US law, given the absence of judicial 
interpretarion of the US terture statute. I am parb'eulidy troubled by the use of implied or 
expressed threats of death of the detainee or his Amity*' However, I desire to havens many 
options as possible at my disposal and therefore request that Department of Defense and 
Department of Justice lawyers review the third caixgorv of techniques. * 

3. As part of any review of Joint task Force 170'i proposed strategy, I welcome any suggested 
interrogation methods that others may propose. I believe wc should provide our interrogators 
with as many legally permissible tools as possible 

4. Although I am cognizant of the important policy ramifications of some of these proposed 
techniques, I firmly believe that we must quickly provide Joint Task Force 170 counter- 
resistance techniques to maximize the value of our in te lli g e nc e collection mission. 



End* 



1. JTF 170 CDR Memo 
dtd 21 October, 2002 

2. JTF 170 SJA Memo 
dtd 11 October, 2002 

3. JTF 170 J-2 McmO Dccl,snfyVateteAutojrilyerEl<aiB<>tOrilal29S6 
dtd 11 October, 2002 -1 By piecnoV Secrettry, Office of ihc Stentary of Dcfcwe 

fj&ftSSirfcS' ' 




By WilBtm P. Mttrioo. CAPT. USN 
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11 October 2002 



MEMORANDUM J=£)R Comma ndrr. United Sutef Southern Command. 3511 NW91rt 
Avenue Miami, Horidi 3317W2I7 

SUBJECT: Cbmiler-Rei jstance Strategic* 



1. Request that you approve tie jarenogtdflD teefczdqtie* AfUnnalcd in tie f K -1* frrf Connter-* 
Resistance Strategies rncmcnrvftnn. I have rewired tUs memoraadnm and the legal review 
provided to mo by the JTP-170 Suff Jnd|e Advocate and concur vlh the legal aoalyiis 
provided. « 

Z T an fi% avare of the technique* carready ronployed ta gafa Vrimhfc jntelHgcp cc fa rorroirt 
of Q» Global "War paTttrorism. Although/these technijaei have resulted in slgnigeaat 
exploitable iat c fl lg ftncc. the jane methods have become less effective over time.- Hcheve (he 
methods and techniques delineated in the acooxnoasjifig 1-2 tranCrtnAam will enhance our 
efforts to extract additional iaibraatfaa. Based on the analysis provided by the JTF-170 SJA, I 
have concbdod thar these jerhniqoes do not violate US. or international la. TO. 

3. My point of contact for thii issoe is LTC JcxiM Efcifer at DSN 660-3476. 



2 Ends 

1. JTP 170-J2 Memo, 




11 Oct 02 
2. JTP 17^S/A Memo, 
IlOctCtt 



Major General, USA 
Commanding 
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^DEPARTMENT DP DEFENSE 
JOINT TASK FORCE -JTO 




U October 2002 



SUBJ: Legal Revie V of Aggressive Intarroiation Techaiquei 

1. 1 have reviewed the memorandum on Coiattr-Jteirtanee Sfrtlegks, dated U Oct 02, sad 
agree that the propoacd atrategJef do not violate appliciMe federal few. Attacked id t more 
detailed kg&I analyst* that nldrtascj the proposal 

1 I nxcmnKod thai iaterrogsicrs be property tniofid in tfac be© cf the approved methods of 
totcr/cg ation, and thai inlerrogatiooi involving category 21 tad 10 methods undergo a legal 
review prior to their coxnaexcaoasL 

3. This nutter Li fowarded to ycro for your jrrnrnrjvufatinn tad action. 



2 Ends 

1. JTF 170-J2 Memo. 
U Oct 02 

2. JTF 17G£JA Memo, 
110d02 



3 ELBE 
Staff Judge Advocate 




/ 
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DEPARTMENT OF DEFEN8E 

JOINT TASK FORCE 170 
6UANTANAMO BAY, CUBA 
APOAE 0S860 




11 October 2002 



"AUiMUKANDUM f Uk'Ccbmaader, Joint TiSPRtw 170 




lutonoptkja uchxrigoa than the one* pjesently wed, nuh u the mdiods proposed b Che studied 
recommendafioa, &iy be repaired In order to obtain information from ^Hanrti (bat ere rcdrfM 
iotaropticm efforts and ere ntpccltd cShwkt i Igs&Saxt faforxaaJSon essential to national tecarity. 
THa lefil toef references tie itccjnmendaticca oc dined in the lTF-l7ftJ2 mgrrmntMfai^ ^(.4 ] ; 
October 2002. 

2i(Ab FACTS: Tbe dcctincca nrntodyLsld aiOuactanaaoBaqr. Cola (OTMQ), ran* pr otecte d 
by tie Gary* Corrvendana (GQ. Kopesfreles*. PdD tptcrregainra trained to appfr the Geneva 
Ccc veodow have beenvsn^e ccaanmly approved me&ods of faterogarion such as tajspctf^MbtC 
ikroogh the direct approach, rewards, the molopje ioaroguat approach, and the use oaf deception. 
However, became detainees have been able to ccaanjrfcale umqs; tbeouelves mi debrief each other 
aboor ibeir respective inteaegitiarn, itci/ iaierrogxtira reruns* rtnk&n b»ve bccomi mere 
sopUitieaied CbnnpcondniJ; to problem is the fact thai thereisjio established clear pcUqr for 
iniaiostJSon Hmka and cperstiaaj ax GTMO, end zasny iuiarofilon hive tthtoCbo past d*i fbey could 
ooi do anything that could be con* idercd ■coorrcnrerdal* h accordance with President Bub*f 7 Febnary 
2002 corectiTC the detainees are notEneny Prisoseri efWar(EPW). Tbeyronet be treated humanely 
and, inject to &Ilu*^M«Jiify, jj accordance wiih the principles afGC 

3 ^b 5 Ap) DISCUSSION: The Office of the Secretary of Defense (OSD) has nor adopted tpecific 
guidelines itpaSmg irtEtrosidon tcchnioiies for detainee operations al GTMO. While the procedures 
outlined in. Army FM 34-52 2oteUi|tace Inlecrogaiion (28 September 1992), ere utilized, they ire 
cow trained by, and conform to the GC and applicable faereananal law, end therefore ire tot binding. 
Sioce the d et ai n e r are not EPWi, the Geneva Convcuiiaaa hmoaficru (hat ordinarily vonld govern 
captured enenr/ personnel inf enojailoai ere not blading co US. per jccnel conducting detainee 
interrogationx tl GTMO. Consequently, in the absence ef specific blndbg pddaaee, end fa accordance * 
with the Prgidenfi directive jo treat (be detarneg hnaanety. we mmt fro* to i^ g^foan ar lor jfll 
and demotic Uw io"*rder to dctendoelihe legaHrycf Ibe mere aggr thrive fat>TTr^^^.«^ih T t«pq 
rec*rnrnefldediBtleJ2propc«a^ 

a. QJ) International Law: Although DO international body of law dircctfy applies, the more notable 
lnteroational treaties and relevant lav arc luted below. 
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SUBJECT: Ltg&l Brief on Propoud ConBte^Xejlstarice Strategies 

(1) (U) In November of 1994, the United Stales ratified The Conveodoa Against Torture ud Other 
Cruel, Inhumane or Degrading Hutment or Pufiisboeat However, tie United States tool • raervaa'oa 
to Article 16", which defined cruel. Inhumane ud eVgrading treatrnent or p&nlabncnt, by injtead deforiug 
to the current iteadird tnfculatedia fee Eta Aarndmrnf to the United States Coantrutkm. Therefore, ftp 
United Steaa U only prohfbitoi from cognahriflg thejp seta that owld o(hfl^iiC be prohibited Under the 

F n' ' "* i!nfakriiuripA>) AVi^t^n i SgSBiT rr w I tnrf 65553 t""'^"T*n 1 S t >nirr4 55 15 

jaiiScd the treaty Vsth (be undentudfog thai die conveoa'oB would sot be self-eteeubng. that is, (hat & 
wooldhot crease e private csnsecfu&minUS.Csan. This cosvention U the principal U.N. treaty 
regarding torture tod other cruel, intmnane, or degrading treatment, 

(2) (0) The faemdoatl Covenant oa Civfl end Political Riraa (KXTR), ndfied by ft? Unltad 
Stales to 19,92, prohibits bhamac fctatmeg in Article 7, end arbitrary arrest and detention Sq Article 9. 
The Uoited Suics ratified it as lie con<Gtfon (Hal it votild tat be tdf-txraitbg, mi fe took i ma-ration 
toArDcle7tbalwe»>0u]d©nlyUbouiuitotk 

fL'nA unusual panlsbinenL. 

(3) (U) Ihe Amedeaa Convention oo Human Xigfcfai forbids fahtaacc treatment, esbjeary 
layris cement, and requires the slate to promptly infonn detainees of the charges against them, to review 
their pretrial eenfiaemcat, and so teodoett within a reuooable time. The. Valid SUlaa the 
eoxrvtjttian ©n J Jyne^lTT^botoovaridfiedlL 

(4) (U) The tone Bttnae estsbSshed the Tnff-msricra lQmhMl Cam and crimlaalla^d inbneanc 
treatment, tmlauful cVpcrtation, aodicydic«hi«i, lie Utdtedffnm act oofy failed to ratify the Rome 
Statute, bur also later withdrew from k. 

(5) (U) lae United Xilioni*Unjvoaa!Dee3a^ 

dagrijGagpoaidanent, artdtaay ecrest, detection, or exile. Although international declaadaot nay 
provide evidence of cartomaxy faaeraaiioaal lav (which U conridcrtd bfodng eai aQ nadoaj even vrthoui 
a treaty), they ere sot eaf nr r ^ a hlf by therm olvee. 

(d) (0) There b seme Barcyeaa case law eteaadagftomtteEaropeaa Court cfH wpaa Eights an 
the isrte of torture. The Court ruled on allegations of torture and other feme of inhumane treatment by 
the British in the Northern Ireland conflict. TheBxid<hirahDridci drvxlopcdprirtS^ ofiataroginoo. 
such is forcing rfrm'nrns to stand far long hoore, placing bled: hoods over (heir heads, holding the 
detainees prior to Inte&rogstloQ la e room with cotrfinuiDg loud notfe, tad depo ving thetn of eleep, food, 
and water. The Europe^ Cooitccoflhidedio^ 

the Contention Agtinrt Tortare. bcaaise fortnre Was defined as an ■ggGttijed form of cnieL injuuna^ or 
■-v oe^^nf tsrmtyrrf o: pirniilmvyt, However, the Coon S3 find thalffte^ ieciriques eoaSbated ^cuet . : 
Inhnmane, end degrading a^rnvinr. NbnetheJeM, and at prcviooily tneadosed, not only is the fJblted 
Scscj eot e part of the £nropcen Ifcmja PJghta Court, bur u picviouijy stawd, it only ratified the J " 
definifioq of cruel, inbuasn, and desradin^ treatment consistent -with the JJJS. CoosthnrJoa. See the 
Mch^novie v. Vucfcovic 198 P. Supp. 2d 1322 (N j). Gear. 2002); Ccr^e* Afpunat Torture v. IgraeL 
Supreae Court of Isrsd, 6 Sep 99, 7 BHRC 31; frdtnd v. UK (1978). 2EHRR25. 

UNCUSSIFiEB 
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SUBJECT! X^»3 Brief cd Prop wk! Co unt^K^istiijctStntejiM 



b. (U) Domestic taw: Although tie de&hice laleirc-jaa'enj are a« occwriag in (he continental 
United Slates, UJS. personnel conAvTmg said intmopdaw ire i till bound by applicable Federal law 
specifically, ihcEghtt Amcodraort of the Doited State* Onrtifufion, It VJSJC. f 2340, and for taStvy 
Inlerroplort, the Uni/onn Code of Mflc^ Justice (UCMJ). # 

(1) ( U > TligE l gli il l ' AwBrfnynt flf tbc OMEg teES CCmagabon pfaridd S3 5g5sTvc EHl snasT 

not be rexjuired, oar excessive fines faxposed, oor cruel and umsual fmlthmzol InfBcted. There li a kdc 
of Ei&hlh ABBeodipqat ewe fay relating fa the context of intqeprfaai, m poet of (hcBfajfaoa 
Arnrndmrait Ktigaian to federal court isvolvu either the death penally, a- 42 U.5.C. { 1913 action* from 
inmate based on prison exsaditiana. The Eighth /mrwlTnmt appBem to whether or not torture or 
jn>mrnAne tr oft nr rt has ccarrred under the federal tortnre rtomia. 1 

(a) (D) A principal care fa (he confinement context (hat fa fastroctivc icfanfiag Hghjh Anxadsnen* 
analysis (which is relevant became the United State adopted the Convention Against Tcrtnre, Quel, 
latmnaae and Degrading Treatment, it did to deferring to the Eighth Aaneadeaeai of the Uni ted S latca 
Cceutinufan) ind ccadttfaa of confinement ff a UJ. coon were to examine the farce fa Hndsem 
frf>M^ftft r 503 V£. I (1997). The bsuo in Tfacfaon ffrmmM from a 42 U&C 1 1383 action tEegfag 
thsl i prison inttalc coffered rfliaor brake*. f«dil rwefltig. looacarri ttrth, tnd ■ enured t pfrte 
iwulring fi-onj t beafia^ by prison gwrds »Wlc ho was cuffed and shadded In Chi* exx th» Court held 
thai tLere was no r^vtnuaenra] interest fa bearing an inmate fa ruch a manner. HeGxst2uQ>er mfcd 
thai the cue of accsare ptfocal force against a prisoner tmghr constfane crad and Uaasual pgnfahment. 
even though the innate doe* not mffer serious injury. 

(b) (U) *» fo^jfflf, fte CcwitliedoaJVhMau^fesa 41SU.S 312 (19361. aj the aecafae] caac 
that establishes whether a co M tirnrio o al violation has occurred. The Ctaat stated that (heater* of the 
injury rofTcrcd by m famio fa only one of the f s a ctt to be eanridaed, bw that there li no sl^rdficaat 
injury ree^ureaxalto order to ettahdih ntZjfab AstxaAxecm violation, and that the absence of jeriooj 
fajury fa relevant to, but does not cad, the Eighth AmrbAnf at faepnry. The Court based Jfadecfaionoa 
(he "...settled role that the unnecessary and wanton infliction of ptfa . ,. constitutes erne) and unusual 
pnnfafanest forbidden by the Kfhth Ammdnwit." Whitley at 3 19, qucrmi feaahamv. W^f V, 4)0 US. . 
651, 670 (1977). The Hudson Court then held that fa the excessive force or conditions afcottffaetneat 
context «he Eighth AmendmeBt violation test deUnoated by the Supreme Coon fa Hndson fa that when 
posco offidafa maBciooahy and ladfaticalby use farce to csnse hum, conietnporary standards of decency 
are ilw«yi ^'olaicd, vhethcr or not significant injury fa evident. T^p extol of injury suffered by aa 
uurjale fa one facuy (hat rnayrt^cat whether the visa of forco «^plarjsjbjy]uivcbeca (hen^g 
aeeeisaryfaaparttcrjtf ajct^oa^ ** 
and wanton pain and mffcrfftg, olajnatety turns an when«;foroe was appied fa a^ood fs4fcefiiort to 
. rnsintafa or rejtore taschjiBne, cr rnahciroi^y and t adfaticaDy id dot yes? (ebphaafa added) purpose of 
causing barn If so^ the Efa^Arnendnxeatefaim 
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UNCLASSiFIIB 



1 Norwithj uaihi the ttgWaBoi (an US. paaoauel are bound ly Che CaMdrut'on, flje dctilneca confined at GTMO 
have rto jurfedlcfaza] iwidlna ta hricg « icetion 1983 action «TJe^ng aa Elf bin Aavaatoa\r vibluJon in US, 
Fedsxal Court. 
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SUBJECT: Legal Brief on Prowled Connfct^teskfaace StT&etfa 

(c) (V) AtthcDisbiciCOTrtleveltnet^ 

disturbance of the inmate's plyjJaJ comfort, inch at deep drpriviriaa or bad nolle. The Eighth CSieujt 

constantly deprived of deep tpfckh rcrnllcd in emotional (Eatress, loll of memory, nradachei, and poor 
concentr ation, gj not ihow either ftp gftene deprivation level, or 6c officials* curable Hale of mind 

rSjfirH loTttEB me otijerfive cony meat of jj agha Anmnrtnrrnr ^dinwnt.rt-ertpftnwrni^ ZEES " 

(d) (U) la mother alccg cVprivafion case alleging aa Bjgfrth/nvTirimnsr violation, the B|tra 
Circuit catahluted a totalfry of the clrcnrglnmv i tea, and rtated thai if a ptfficalar condition of detection 
Is reasonably related to a legHaflte gomnioentJ objective, it doet not wMwol mora, amoqnt to 
padihrnaL In pergojen v. Caaa pfcardean Oontv. 18 FJd 647 (&* Or. 1996), The POttphfaatf w 
eenfined to 4 5-1/2 by 5-1/3 root cell without • laDet or iW; end wai forced to sleep on a mat oa th© floor 
voAg brigtt Hfhtj that were oa tweBty-fonr boun a day. Hit Eighth Aaendment claim wag not 
ruecMtful because be mi able to sleep at lorae pc^iribo^9ch&vas)aptvnda1hucccad}iiGaS 
due to a concern far bii hfalrh, as wtH is the- pcrtdved danger Gut be presorted. This toteEty of (he 
drcumsLances lest also been adopted by tic Ninth CircoiL la Grten v. CSO fttracfc 1995 U-S. App. 
JJEJQS 14451 tbf COQrt beM thre^U pf bodily Injnry «« inrntficbat tn mte ■ claini trmtf Hw H)gMl 

Amendment, *»i thai deep ctqsdviZios did not xUo to a co&snnjh'ooa] v>oIatfan where the prisoner tailed 
\o prueal evidence that be ekber ion sleep or Wsj othcrwiJe harjaod 

(e) (TJ) UMmatelyV anggbtt Aaaeadmeat aaatyafa Is baaed primarily an whether the sovemncnt 
had a £ooo" faith legsim&te govcaunental interest, end did not act rnahciirasly and tarffsfaxapy for the very 
purpose of earning barm. 

(2) (U) The tortcre itanits (It P.S.C ( 2340) to the United States* codification of rhe signed aad 
ratified provisions of the CoBvcndoa Asaiost Terror* and Other Cruel, Inkunan or DegraeTn^Treatment 
cr punlBhntfct. and purroujt to rib*a£m 734GB, docs not create any substantive er procedural rigbfa 
. enforceable by law by any parry fa any civil proceeding. 

(a) (0) Tbe i taints provide* tb&t "Vhocver outude (he United Stales camtrJb or attempts to commit 
loaare iLaU be fmfd un^ tHj dtle or itrpriianed nm n»rc than 20 yon, or both, and If death mnto to 
any pen en from conduct prohibited by thii robsectian, ih&U be paniibed by death or Imfriioncd. for airy 
term of yean or for life." 

(b) (O) Tomife Is defined m *1d act commltled by a pertca acting nadcr color of law iped/iailh 
tnUfldU (eambajJi added) to inflict aovae ptydcal or rnestal pain or ruffedag (other than Pain or ' 
ruffcrii^ bddeni to lawful uncticaiO t>pon tnoficr pccion vUHn Ha cortody or phyrkd cxatrpl* The 
rtntiitft definei "<evere mental pain or inJfferiBf" ai prolenred fne rftl tWffl fff' Tee* ov or nsvMnr 
(emphartt added) from the tocodnn&l tafllcticp or threatened lefgenon of aevcrephyaieal pain or 
rnfferiaij or the *dmixiistradcD or arplicaUoa, or threatened admhlrtritloo or application, ef zmnd* * 
ahaini rubiunccs or otber procedures ealcuhtcd to disrupt profoundly the fen res 'Of the personality; or 
the threat of inarinent death; or the threat thai another per ton will imminently be rubjected to death, 
revere physical pain or ru£Terin& or the administration or application of mind-e]tcrJn£ substances cr other 
procedures calculated to disrupt profoundly tic eeoaes or personality." 
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JTF170-SJA 

SUBJECT; L«S*1 Brief en Prepoied CctjnUr-Resiitance Strategies 

(c) (U) Case Iwm the ecjjiext of (he Weal iort^itamifl»idintefogiioMisEUolacBiig l uflie 
majority of (be case law involving torture ichtcj to either the illegality of brad! tactics wed by (be polke 
(o obtain confesJiou (in which lie Cam almply states that these eon/esdons wiD be deemed is 
invoJanwy for (be purposes of adaudbllity and dae|uccesi, bo does not actually address torture or (he 
Eighth ArrrndrnegQ, or (be Alien Tons C laim Ac^ in winch federa l coqrtt have defined ftat cert a in mes 
— offprpetrodi ai-ijdaqjpljg, tearing ibJ ripmg of i boa wm ue yEcg or Scypacencc ofTpotiR " ' 
official See Ortiz v.flnumafo. 185 F/npp. 162 (P. Mass. 1995)) caardiuted torture, However, so case 
lav oa point within the context of II USC 2340, 

(3) (U) Hiully, U£. mllhaiy pene^ Toe 
pogjrjvt articles dial could potentially be violated dependinf oafbedrebBistucss as^tctfolUof an 
lrtf enogarion are Article 93 (creelry aad paltroarnyaQ, Article lit (rudder), Article 115 
(manslaughter). Article 124 (maiming), Article 128 (assault). Article 134 (commnnHHag a tbrai, aad 
negligent homicide), aid the Inchoate offenses of attempt (Article 80), conspiracy CArtiele 11). accessary 
after ibe fact (Article 78). *nd soKcaitinn (Article &2). Article m is the article roost likely to be violated 
because a siapk *ttsab c*n U cvnnumnatad by en tak-a-inl danoniUatLan of violence which create* b 
ae jstsi of nether a reasonable spprebensioa of receiving imrnfttbtfebcdPy barm, aad a specific iotcot 
10 aetaiBy inflict bodily barrels oof required. 

4.44>li^ANAL'HSI5: .The coosffef-fcsisUacc icchm^ucs proposed i& the JTB-170-J2 roemacaadem are 
lawful beesua e (key do"not violate rbe Eighth AtnTdirm to (be Vnh ed Stales Coostiaxdoo or the federal 
torture statute at eajlamed below. An interzuriaoal law analysis is oat required for the c un e at proposal 
became tbe Geneva Conveaifions do sot apply to tJkse' detainees saw rney are not EPWe. 



J Based on tbe Supreme Court liimcwork ttlib^tosjjesa vbetba a poific official bas 
violated the Bghih Amendment, so long as the force ased could planrfbry have becathoogbr accessary In 
a particular Hnndoo to aebleve a legitimate gDvajunental c^ectire, audit waa applied in a food faith 
effort tad not uaEaoosxy or sadistically fa tbe very propose of causing nana, the proposed techniques 
arc lively to pats t ui SiHu t l onal teturtcr. Tbe federal torrnre statute will not be viekted so long aa any of 
ihcpropoied strategies are not specifically forsded to cinac severe physical pais or flexing or 
prolonged mental bam Assuming thai severe physical pain is cot inflicted, absent any evidence thai uy 
of these strategies will in fact canst prolonged and long listing mental harm, (be proposed methods wfll 
not violate tbe statute. 

(b) <fGrtia) Regarding the Uniform Code of Mf&ary Justice.Mhe propoiil to grab, poke in tbe chest, 
push Uglify, and plane a vet towel or hood over tbe detainee's bead would cons dote a pet ae violation of 
Artkle 128 (Assault). Threatening a detainee vitli death may also coastimm a vtnhrirm of Article 124. or 
also Article 134 (ccmmnrutaling a threat). Bwc^beedvisabkmbavepeffliajsona 
adVBsce'froa tbe exaventng aothorfty, for mOftary nvinberi anllajng these methods. 

(c) ( t Sr V) Spedficany, with regard to Catefory I techniques, tbe use of rnild aad fear related 
approaches such as yelling a tbe detainee is not illegal because In order to eornrnunieate a threat, there 
mast also exist an intent to injure Yelling at the detainee is legal so long as tbe yelling is not done vitb 
the intent to cause icvere physical damage or prolonged mental barm Techniques of deception such as 
multiple interrogator tecbiuquee, and deception regarding interrogator Identity arc all permissible methods 
of interrogation, since there is no legal requirement to bo trutbrul while conducting an interrogation. 



CDCRUIVNOJ 



Massifieb 



— "" ^-^USSBED 

SUBJECT: Brief on ftopoied Cccnter»R£n!t«n« StrattgJa 

Handing far four hews, the use 0/ ItolaooB fee up to darcj days, and intonating fc eteainec bin 
mlroiin^tctocrtothoitia^ 

pbyural pab i, fcfflaed and prolonged mntd harm latod?i, and occatue ifcere is a 
eo Yoflnepu! objective fa cbtoinlag ftc Horraiica flcccsaay that the high y«w &tS eet on rhfcfc 

' ^o^^^^**"^^^ fa (ha prelect 

Us dS*as, and affies. ftathaaaore, these method* voald not be nt3aadfcr the «v»y m.rv,'^ ^ 
sadistic jropoic cTcausiag tans," ud absent nx<£ca! evidence lo tbe wwraty. there is so evident that 
prolonged tnaote] ham would rtiuk from the tue of these tfrategiefc. 7hcH3e offUsjfied documents b 
legally penaisubje became Ittoroptoi n^ue deception to acbJe^ then* purj>e*e. 

Tie deprivation of tight and audit ary «iin-aH. the placement of a hood over die 
ovulate'* bead dunn* transportation ud cjoesdoainj, and the we of 20 boor iotmogrfoni exe all letaQy 
jWwftle io Jong u 1 there is as important government] objective, tad jr is act done for tep™»eof 
c^aiaghann or wsfh the intent to canttj^^ Tb^is »0lealr«KneaMDti»a4 

detainees most receive few hour* of sleep per oltht, hot if a U-S. Com ever bad loldcondd* pxecedore. 
j„ order lo pats Eghth Amendment Krafxay, »Bd«*eaat^»x/to£ajttt,^ibouldieeefvoiow 
aj&ooafofiWn «o(h«i»»CTae|Jo^«n^lam^rertli, Reined of etmicritoaia 
pen^ilbkbecaaaeta is au> legal 

adequate food, ware?, aWter, and medkal cam Tie tone cf removing published rdklouTfeea or 
saaterials wonld be relevant if (hue were Un^ State* clo^ vto»ItetAlotadffl«ri^ Sue* is 
M the case wit (he detainees. Forced froombj and removal of ckti^tttaactllcpXniQDXMMitls 
not cone to punish or artuchant; u there ir a legiti-nato grnfcmmcntal objective to obtain infoanatioa, 
todnUda httifb rTerxtods in the cinp ind propel bc& Ac <5rf*lDcec *od tie guute. Tbxt 1$ po fflcgaUcr 
in mnovin* bet meals became tbexe Je no sptdfie jeqoiuDent to provide lot nab. only tdemati SeS! 
Hie we 0/ tbc detaW. phobia, i* e^i-Jly pcrsM^fc. ^ 

(P.t &flt » Vrfh reaped to (he Ch^^ 
scenarios o*eaigned to ccnvfocctte 

not illegal for tbe lune aforementioned rasou that that it t convening gcvernocfltai ialictet and it Ir 
not done iutcrtloo&Hy to carwe prolonged ham. However, undbn abould be naked wffli tv. techniqu e 
because the torture statute apecificany meatfom matin*; death threat* u an exaiaue of mtlbteacBM 
pain and differing. Bapcffure 10 cold weather or water is petmijajbjo wfch appropriate inedjeal 
memiioring . He use of a wet towel to induce the ^perception of suffocation wJuMaUo be Permbriblc 
tfitf dene ^tl« specific latent to caoae^ 
would aun'oashouMbcoerdiedwithtto 

poto nri a l Trmtsf h a rm thai (Mr method nay came The use of physical contact wfch the dea fape lucb m 
jfmJblagai^poHngwDltttJmlca^co^ ^ 
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JXF170^JA 

SUBJECT: Legal Brief on Proposed Cooafer&sfsUncs Strategies 

50^» RECOMMENDATION; I recommend that tbe proposed txfc&og c/iatenogation be 
^proved, «d that the fntoroptorj be prcpedy trained in the uio of d* approved jnethedt of 
Interrogation. Since (bo law tt^oires exandnarwn 0/ aO fids under * totality of drcwortaocea ttf ( I 
farttor iccomm^ad that all prcpoied iaiefroptioni involving category B and EH methods xeurt tadcrjo a 
legal, gc dfoi behavioral icjcacc, and tod^anoejTOg^dor to their eaamttcgnat ' 

6.(11) POG OptalDWkiacJBordeit,x353d. 




DIANBE BEAVER 

LTC.USA 

Staff Judge Advocate 
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DEPARTMENT OP DEFENSE 

JOINT TASK FORCE 170 
Ol/ANTANAMO BAY, CUBA 
APOAECSS60 



11 October 2002 



MEMORANDUM FOR Commmder, Joint TukVoru 170 



SUBJECT: Request far Approval of Cotuttr-feiiiuxux Strategies 
U 

1. ^SJtS) PROBLEM; The amen! guideline* far iitfeirogatiao procedure* it GTMO 
limit the ability of jntcaxogiton to counter advanced resistance. 

2. (QUIT) Request epprovsl far use of the following interrogation plan, 

u 

a. Category J techniques. During ihc Initial category of interrogation the detainee 
fbouid be provided a chair And the environment should be gnicrzllytx»in£ortable, The- 
founal of the interrogation Is the direct •pptoaeh. The file of rrparis like conVirs or 
. cigarette* nay be helpful If the detainee is cVflerm'mcd by the interrogator to be 
uncooperative, theinfe&cguar nay use the following tecbjrfqoes. 

(1) yofling at the detainee (not directly in sue ear or to the level thai it would eawe 
physical pain or hearing problems) 

(2) Techniques ofdecejrtion; 

(a) Mnltjpkinteritjg^rtecfajgoea. 

(b) Jalerregfltoridenrity, The 'interviewer may identify hlms elf as a citizen of a foreign 
nation or ai an Interrogator from a country with a reputation for hanh treatment of 
detainees. 

b. Category H techniques. With the penniision of the OIC, InlcnogBtion Section, the 
interrogator may u&e the following tecbriouca. 

0) Tteue of rtreas-p oaitkm (fflce itanibgX for a maximum of four boon. 

(2) The use of fkJsifiecMocamenta or reportt. 

(3) Use of the iselaiJcnrficmfyfor up to 30 days, Request must be made to through the 
OIC, Interrogation Section, to the Director, Joint Interrogation Group (JIG). Extensions 
beyond the initial 30 days must be approved by the Commanding General For selected 



DerUssify Under the Amljoriry of Bsecudve Order 12958 
By EjtecuO« Secrcury, Office of At Secretary of Defense 
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JTF170-J2 

SUBJECT! Request for Approval of CoiinUr-Reflrtance Straleglej 

detainees, tbe OIC, toro|aiioo Section, vill approve all contacts vifh the detainee, to 
include medial visits of a son-emergent nature. 



: — pjIJepEMSnwToT^ 

(6) Tbe detainee may also have ^-W^f^f*^"* 1 ^ ^^dimng^rffmrertfllten ami 
<ju«tiosfa«. The bood tbooij not restrict hreatlibig In any way and the decazoee chcttld be 
xajdor direct ob5«vaiionv*en hooded 

(7) The nso of 2fl4io&rhtexrogi2Jon*: 

(S) RiHi^ vt^efdl<o{iJbrt -flems- (kclu dia^ reHgioorilctns): 
(9) Si^hMg^deaifo* n\im notation* to-MKBa. 
(103 SeinovdpfdotHiaf 

(1 1) Fes ced£ro©flring-{sha«5iig-of fadal-bajrcte?..) 

(12) Using ^alrwgfrj a flwdaalgfcobias {saeh-as-fcar of dogi) (o induce- stress. 

c Category U tcchnlooca TVchalqaea In this category may be oasd only by mhmittiag 
a roqu«l tbrcrcgh the Director JIG, for approval by flic Commandiflg General with 
Epprcjoalc tgal reVicW lad information to Commander, USSOUTHCOM. These 
technique* are retired lor a vtiy email percentage of the n»st uncooperative detainees, 
(less than 39J). lie following techniques and other avenlve techoijnes, such as those used 
in U.S. mlljtsiy interrogation resistance training or by other VJS. government agencies, 
may be utilized in a carefully coordinated manner to help interrogate exceptionally resistant 
detainees. Any or these techniques that require moie than light grabbing, poking, or 
pusliing.wIUteadrninlrteiedenfybyto^ 
application. 

(1) Thr tiff f*»» rfn « iMHj^e^^j^^ fhpt r1r«*h ir nrvmlr 
paisrfbl<oitfccytBsc»«gc- iin^ family. ^ 

(2) Exposure to c^^ejuheLoiJyjtcJC.(\Vith appropriate medical monitoring). 

(3) ^££^a^cttoweI^d4irrpping-water to Induce the misperccplioa of soffocalion. 



(4) Interrogating the detainee *n^en^nmeato4hc*lhan-tb^ 



booth; 
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SXJB JECTr Request for ApprofaJ ef Comnler-Htsifilante Strategi* 



(4) Use ofs^offiafurfpQ^^ Wei ts grabMog, pokfe* in the c&ect 

vfHh the, finder, tad Ughl p pshfag , 
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National Security Presidential Directive 

Subject: National Policy on Ballistic Missile Defense 
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December 28, 2001 

Department of Justice Memorandum From: Deputy Assistant 
Attorney General, John Yoo and Deputy Assistant Attorney 
General, Patrick F. Philbin 

To: William J. Haynes II, General Counsel, Department of Defense 

RE: Possible Habeas Jurisdiction Over Aliens Held in Guantanamo 
Bay, Cuba 
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January % 2002 

MEMORANDUM FOR WILLIAM J. HAYNES D 
GENERAL COUNSEL, DEPARTMENT OF PEIXNSE 

FROM: John. Yoo 

Pcpuiy Assistant Auorney General 



Robert J. Delahunty 

Sperial Counsel ' r a?f 

RE; A pplication yfTrtoiies and frrar fo jf CW ia Taliban Delves* 

You bzvc asked for our Office 1 s views concerning the cffeci of internAtional trratirf and 
federal laws on The trtattocaT of individuals detained by Hie U.S. Aimed Tonus during the 
conflict in A^shasis-jiL Id particular, you have asked whether the laws of aimed conflict apply 
to the conditions of detention and lie procedures for Dial of memDcrs of al Qaoda and the 
Taliban militia. We conclude thai tnese .treaties do nol prolecr memhera of Joe ,.al .QfljEda,^ 
ofganizaiidii, Which as a non-Statc actor cannot be a party to the international tgictncncs 
governing war. We further conclude that that these treaties do nol apply to the Taliban militia- 
Tbii metDPrandum expresses no view as to whether the President should decide, a* * matter of 
policy, ihat the U-S Armed Forces should adhere to the standards of conduct in those treaties 
with respect to the treatment of prisoners. 



"We~eelievc it most useful co structure (he analysis of these questions by focusing on the 
War Crimes Act, IS TJ.S.C. 5 2+41 (Supp. m 199T) <'WCA"). The WCA directly iricorporalcs 
several provisions of international treaties governing the laws of war into the federal criminal 
code. Part I of this memorandum describes the WCA and the most relevant treaties that h 
incorporates: lie four 194* Geneva Conventions, which generally regulate the bcarmeoi d" 
combatants, such as primers of war fPOWs^ the injured and sick, and civilians. 1 



Part D examines whether al Qaeda detainees can clshn the protections of thes* 
agreements. A! Qaeda is merely; a violent political movement or organization not a nation* 
stale. As a result, it is ineligible to be a signatory to any maty. Because of the novel nature of 



L The fan Geneva OrrtfiDom Tor ibc ProtrrtU* of VirtLnii tfl We. (UtwJ Ajjpui 12. 1949. wn* fSftf**J by Hk 
Hatted Sem« Mi My I4 h ISrS5. These art the Ccwvratian fa Ac AjBeliflntLan qIHk CpaJdiion of the Wooded 
„*) Sitk in Aimed Fo™t in tb= Field, 6 U.S.T. 3115 rWi Convmnoa TJ; ibt Co^ralim ftff ibt 
AmOieiatimof the Gmditioii &rWi™»ieo\ £cV.aod ShifiwrakEdMeinbcn af Araacd Forces n St*, $ U-&T. 3319 
CGtnevi Canvojtie* 1TJ; the CairaUjor, JUUlfre n> rbe Tramicnl erf Priicam ef Wat, & U.S.T. IF 17 (tm^ 
Convcsicn uT*); and tht Cmvenriai Relative to ibt Ptqcceuen of Civiliin Persons m time of Wh, £ U.S,T. 3317 
PC™** Cwnnan™ IV*). 



this conflict, moreover, we do not believe that al Qaeda would be included in noB-intfimarinna] 
forms of aimed coufiitJ co which egeqc provisions of the Geneva C^venhons might apply- 
Therefore, neither ihe Geneva Ceavestions nor the WCA regulaie the detention of aj Qacda 
prisoners caplufed, during the Afghanistan conflitL 

Part m discusses whether the same deary provision, as moirporatcd through the WCA, 
apply lo Ihe treatment of captured members of Lhc Taliban militia. We believe ihat the Geneva 
Conventions Jo not apply for several reasons. First, the Taliban was not a govramnncnl and 
Afghanistan was not - even prior to the beginning of (he present conflict - h functioning State 
during the period in which they engaged in hostilities against the United Stales and, its allies. 
Afghanistan's status a* a friled state is ground alone to find that members of the Taliban militia 
are not entitled" to enemy POW status under the Gcnevi Conventions. Further, it is clear (hat the 
President has the wnstitirti™a]_ ^hflrity to suspend our treaties with Afghanistan pending the 
restoration of a legitimate gOvemrnEjn'capabrt oTperfonYLin^^^ — 
Second, it appears from the public evidence that Ihe Taliban militia may have been so 
intertwined with al Qacda as to be fractionally indistmguishable tom in To the extent that Bali 
Tahban militia was mmc akin to a nra-governmental organriation thai used mihtary force to 
pursue its reEgtOUS and political ideology than a functioning gpVianmcn'U its members would be 
oq the same legal footing as al Qaeda, 

In Pan IV, we addrtss the question whether any cusunnary international law or armed 
tcnShm might appLy to the al Qaeda or Taliban juiliua members detained during the course of :he 
Afghanistan wnflict. We conclude that customary international law, whatever its source and 
content, does not bind the President, or restrict the actions of the United Stales military, because 
it does not constitute federal law recognized under the Supremacy Clause of the Coititunon. 
The President, however, has the constirutioiiaJ auihnr.ty as Conanander in Chief to interpret and 
apply the customary or common laws of war in such a way that they would extend to the conduct 
of members of both al Qacda and the Taliban, and also to the conduct of the U.S. Armed Forces 
towards members of those groups taken as prisoner* in AfBhanistan. 

LSaggSwJ ««d Pvgvi^ tfjht War CrintsAtt and the (W. G,^/.^ 

It is our understanding that your Department is considering two basic plans regarding the 
treatment of members of al Qaeda and the Taliban militia detained during the Afghanistan 
conflict First, the Defense Department fiends to make available a facility at the U.S. Navy base 
at Guantanamo Bay, Cuba, for the long-term detention of these individuals, who have come 
under our control cither through capture by our military or transfer from our alhes in 
Afghanistan. We have discussed in a separate memorandum the federal jurisdiction issues that 
might arise conccmirte Guantanamo Bvy 1 Second, your Department is developing procedures 
to implement the President 1 ! Mihtary Order of November 13. 2001. which establishes mihtary 
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commissions for (he trial of violations of die laws of war committed by non-UjS. citiacas 1 The 
queslioo his arisen whether the Geneva Conventions,, or other relevant mtouationit treaties or 
fedcra] la^s h regulate these proposed policies. 

We believe thai the WCA provides a useful starting point for nur analysis of ihr 
application of the Geneva Conventions id the treatment of detainees captured in the Afghanistan 
theater of operations.* Section 3441 of Title IE lenders certain acts punishable as "war crimes. 1 * 
The statute's definituHi of thai tern mrarporaic, by reference, certain treaties or treaiy 
provisions relaling to the laws of war, including we Geneva Conventions. 



Stcata 2441 reads in fall as fallows; 
Wer crimes 



(a) Offense,- Whoever, whether inside or outside the United States, commits a 
war crime, in any of the circumstances described in subsection fjb). shall be 
fined under this title or imprisoned for life or any term of years, or bolh, and if 
death results to the victim, shall also be subject Jo the penalty of death. ^ 

(h) CircuiRstances.-The circumstances referred to in subsection (a) are that the 
person onnmdtting such war crime or the victim of such war crime ii a 
member of the Armed Forces of the United Sutes or a natjoDal of (he United 
Stales (as defined in section 101 of the lmmierarioD and Nationality Act) 

(c) Definition. -As used in this section, the term "war crime" means any condnci- 

{ I ) defined as a grave breach in any of the irjlernatiuiia] conventions signed at 
Geneva 12 August 1949, or any protocol to Such convention IB which the United 
Stales is a party; 

K 2 ) prohibited by Article 23, 25, 27, or 26 of the Annex to the Hague 
Convention IV. Respecting the Laws aod Customs of War on Land, signed 18 
October 1907; 

(3) winch constitutes a violation of common Article 3 of the iirtcrnationaJ 
conventions signed at Geneva, 12 August 1949, or any protocol to such 
convention to which the United States it a party and which dcab with non- 
udernational aimed conflict; or 



' Set e mcrvlfy McB»indjam £w Alberto E_ Qfmrii1ri t Couek] to 1ir Prratiepi; fros Pwrici F. PbiDm Dtpuiy 
.fjjiatmt AndTftry ticnm^ Oflw* of Legal GjuowL At Lemlity of tfa Hit Miltwty Cexmusitms fC Jty 

" The ml* of kaily icqunrt cbM tine WCA be read to u in auurt (hit preipeetm drfrmUnti hav* atetptxtg. notice 
cftta uton crtta aeb am (btiMuteeaekfanw. Set, Caniltn v. VmieJSma. 530 120, JJJ (30005. b 
flusM easts tn irtuch the *ppfcn™ of > Wj b y ih£ WCA u mdw, therefon:, uk rule of lenity 

reqoira thai it* bterpreatN? Shu* Ik rewired in the dclWint 1 * 



(4) of z pmon who, in relation to an anned conflict and contrary Id the 
provisions of the Protocol on Prohibitions or Restrictions cm thE Lfee of Mines, 
Booby-Traps and Other Devices as amended at Geneva on 3 May 1996 (Protocol 
H as amended on 3 May 15WS)„ wbra me Uniicd States is a party io such Protocol, 
willfully fciJls or causes serious injury tn civilians. 

Section 244] lists few categoric, of war crimes First, ii criminalizes "grave breaches"' 
of lie Geneva Conventions, which an; defined by treaty and will be discussed below. Second, it 
mates illegal conduct prohibited by articles 23, 25, 21 and 38 of the Aunts tn the flague 
Convention IV._ Tbiiti^j^iAnAvij^ vjalatinns_of what is known as "common* Article 3, which 
is an identical provision coimjuon to id four of the {Itaeva {^vtatriULsTTo^^^ 
conduct prohibited by certain niber laws of war treaties, once the Lfalied Slates joins ihem. A 
Hnusc Report States that the orijsinai le#s[aU0£i "tarries out the inlfirna1iQt>al obligjitians of the ■ ■ 
United Stales under the Geneva Conventions of 1949 to provide criminal penalties for certain 
war crimes." H.R. Ren. Uo. 10^698 at 1 {\99Q reprinted* L996 U.S.C-C.A-N. 2166, 2166. 
fcach of those lour conventions includes a clause relating to legislative implenenlalion and to 
criminal puniihmmt 

in enacting section 2441,, Congress also sought to Ell certain perceived pnps in the 
coverage or federal criminal Jaw. Tic main gaps were thought to be of rwo kinds : subject matter 
jurisdiction and persona] jurisdiction. First, Congress found thai "[tjhere arc major gaps in lhe 
prosoculaiility of individuals Under federal criminal law for War crimes committed against 
Americans." Hit. Rcp r No. 1 04-ti98 at 6, reprinted i n 1996 U.S.C.CJLN. at 2171. For example, 
simple killing of a(n American] prisoner of war" was. not covered by any existing Federal 
statute. Id at 5, reprinted to 1996 U,£ r C,CJLN. at 21 70.* Second, Congress found that "[tjbc 
abili ty to court martial members or our armed services who commie war crimes ends when they 
Jeave military service. {Station 2U I J would allow for prosecution even after discharge." id at 

J rhi( odceudd cUuse retdi at ftUowiL " 

The [apiawry NieUh»| aaJertab; tn nnrt ay tagiitaaq neuraiy to pnrridc clbx&vt pool lanetiaa* 

P^*™ canmuttiiy, or aritrica to be nmExi&Bd, amy pf the yravt bwjjhes oF pww r^ wTwiiwr, 
. - Ex* [iipubory mScoJ Iaa ii bt ta ob lisitoB io awtf fo, pliant ilkgcd to We enmnnisr; 

or » b™c orda*d to be ill 1, wch snve breacbti, md shilJ bring ruth pmaos. rtgudlcii af iheif 

Mi4^La[ity r btfdn: ib o«n ewini . . . it miy *L* F if it prricn, . . load tud pentmi e™ fin md to 
*nDCfaiCT [i:putory mrioe], twd&d mcI [oaon] n»is oil!: ip™w/tfc(ecasf . 

SnU^Sf^ 1 *™ 1 ^ Gcbrt< Ctts * aSknl H SOj Get™ CenvoBtiaB HI, sr. I2J^ Cemq Ci>o¥tnik<o 
* la J»tj«iiag mij amail l*w atr*tomtari*l] r in crdo lo preicrt YdctirK wfaa he Unitod State nationali, 

prnsztplt "uaob rh>t ■ 5C1H iDay ^pty la 1 * -pwifailidy eiiaaiia] taw - » *■ >ctC(mumncd euoddc in tenflmv by 
Jpwwn not m HiiiDaal whm 0 K virtnD ict *n in e=h»oiL* tVflU^^hiftt v. itau, 1^1 F^d ] n.| h 1133 
JD.C Q.-,,. cm. 4/rnifid; 525 U.S. s_T* (1991). Tbn P ^, ; ,k , utij :^ £ ,^ ;11 ,,„ of tfac bd -Lac -™± ~ri^ Jwia 
l^uaie^niiBHi ttoi its ttiri*»li iod pomukESt idhifehuib flfl[ V Bsaaned w disiWed. fata *elf-siKM«t.' tn 

Jo?S»<{«5r V " £ *™' WS U,S ' ° 953Ji ""^ ^ ^ " 
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7, reprinted in 1996 U.S.C-C-A.N. at 2172. T Conpess compered it unportaoi io fill this gap, net 
only m the interest of the victim* of war Grimes, ton also of the accused "The Americana 
prosecuted would have available nil lie procedural protections of the American justice system 
These tnigjjl be lacVin£ if the United Slates extradited the individuals to their victims' home 
countries Tor prosecution." Id* Aocordingjy, Section 2441 crttniiiftiiacs forms of conduct in 
which a U.S. nation?! or a member of the Aimed Forces may be cither a victim oj a perpetrator. 

The Geneva Conventions were spproved hy a thpiorriatic conference on August l?- h 1949. 
and remain the agreements to which mere Stales have become pirtica than any other concerning 
the jaw* of war. Convention 1 deals with the treatment of wounded and sick in aimed forces in 
fi^iCorivfflbOn J adih^^ ^ aflddbjpwr^ced in aimed 

forces at sea; Convention m rebates treatment of POWs; Convention IV addresses the 
treatment of citizens. While the Hague Convention TV establishes the rules of conduct against 
the enemy, the Geneva Conventions set the rules for the treatment of the victims of war. ^ 

The Geneva Convcntieins, like treaties generally, structure legal relationships bet-ween 
Nation Slates, not between Nation States md private, subngtional groups or organizations,* All 
four Cortvcntigos share the same Article 2, known as "aymmon Article 2." k jutes: 

In addition lo the provisions Which Shall be ifripLcmenled irs peacetime, the 
present Convention shall apply to all cases of declared war or of any other armed 
conflict which may aritt fepran Iwq or w< of tU High Contracting Portia. 
even if the state of war ss not recognized by one of them. 

The Convention shall also apply to all eases of partial or tatal occupation of the 
, territory of a High Contracting Party, even if the said occupation meeta with no 
aimed resistance. 

Although one of the Powers io conflict may not be a party to the |.™ 
Convention, the Powers who are parties thereto shall rtmajn bound by it in t 
mutual relations. They shall Jurthcrmore be bound by the Convention w relation 
to the said Power, if the latter accepts and applies (he provisions thereof 



3 b VrtmdStetn a rtl TirA it frfirfcf, 350 U.S. 1 1 (1955), fc^pr™ Court Ud held ifair* fgrmerservicenna 
taMm eanstitirtiMaDy > trkd befim: a e*ui mufti ub *t Vmlonn. C**k &r MDitnv Juriee fihr UCMT) 
Jot cnmci he *Uf£td » luq c^meram! white in the a rmed trfrkct, 
TtejriBc ^lc ^ nrtomliry n nSnaiticina] kw twepiizei etui (u Ctapeii did hex*) * Stilt miy enmoOn «ts 
w * * U " tu * alj ' ^ tf. Skirirtv v. fTeriJc 313 Ui. 65, 73 (1 9*1}; ff^ K 

flu<<™ Wcich Co., 3+* tj^, JBO; 312 (1*53]l 

•Sm 7>™ mwd ^Wt, A™***, tfh, C™,,., 466 TJ.S 2«3, 235 £19M) f> imi* » m the jubk of* 

warar bct*«a anica,.'), TKt h'ttd Mwey 1 12 U.S. 580, 535 (tSft*) ("A t™ 4 primihlv > COSoMCt 

indepeedenfl naliflni.Tt t^Orf Jb^i „ re/, Jkwop v. Cwwa, 109 FJd l^J, ift (3d Ch. 1WTJ 

1W. 11H U-H-T^. 331, ("mrary nuu u uncnati-al oinduded btnrrai St.^ « writen 

376 VS, 3^ r -122 ( ]M 4j (The tmtibo^ view 0 f b-oiL ki L UT^i1^^L^ e 
prir^l^ lor etttnni^ *t«tfe 
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(Ejnphjuus added). 



As incorporated hy § 2441(c)(1), the four Geneva Convections similarly define "grave 
breaches." Geneva Convention m on FQWs defines a grave breach as 

wilful tilling, torture or inhuman bTarmcnt, iittluding biological experiments, 
wilfully causing great suffering or serious injury ro body or health, compelling a 
prisoner of war to serve in the forces of the hostile Power, or wilfully depriving a 
of war o/ the rights of fair and regular trial prescribed in this Convention. 



Geneva Convention 10. art. 110 As mentioned before, the Geneva Ccmventianx require the 
High Contracting Parties to a^ct penal legislation to punish anyone who commits or orders a 
grave hift£ch ; - S e t t eg-tfrszin 2P.'TurtJwrem^tale p^rtyba^e^J^lTQu fi-seare h1br ' and ~ 
bring To justice (either be fort it* courts or by delivering a suspect to another Stale party) anyone 
who commit* a grave breath. No Stale party is permitted to absolve itseir or any other nation of - 
liability for conunirting a grave breach. 

Tbiu^ tlie WCA floe* not criminal^ Failure to 

fnUow s™ of the rcEulaidons regarding the treatment of POWs, such as difficulty in meeting all 
of the COndjlion* set Forth for POW Camp conditions, does not constitute a grave breach within 
tr^ meaning of Geneva Convention III, art- 130. Only by causing great suffering or serious 
bodily injury to POWs, tilting or Torturing thtm, depriving them of access to a. fair iriai or 
forcing them to serve in the Armed Forc«. could the United States actually commit a grave 
breach. Similarly, unintentional, isolated collateral .damage on civilian targets would not 
consti rule a grove breach within the meaning of Geneva Convention rv, ait_ U7, Article 147 
require* that for a grave breach to have occurred, destruction of property must have been done 
j^urtcnly and without military jusrification, while the killing or injury of civilians must have 



common , 



Section 244l{c)(3) also define* a? a war crime conduct thai "constitutes o violation of 
ion Article 3" of the Geneva Conventions. Article J i& a unique provision that governs the 
conduct of signatories to the Conventions in a particular tiad of conflict that is rtof one between 
High Contracting Parties to the Couvencicas. Tnus, common Article 3 may require the United 
Slates, as a High Contracting Party, to follow certain rules even if other parties to the conflict are 
not parties to the Conventions, On the other hand. Article 3 requires state parties to follow only 
certain minimum standards of trearmeni toward prisoners, civilians^ or me sick and wounded, 
rather than the Conventions as a whole. 

Common Article 3 reads in relevant pan as follows: 

In the case of armed conflict not of an international character occurring in the 
territory of oat of (he High Contracting Parties, each Party to the conflict shall be 
bound to apply, as a minimum, the following provisions: 



(1 ) Persons taking no active part in the hostilities, iocludin % members of armed 
forces who have laid down their arm* and Ihose placed hen de cotr&arby 
sickness, wounds, dtnendoa. or my other cause, aball m all circumstances be 
treated humanely, without any adverse distinction founded on race, color rehgioTJ 
Of faith, Mk p birth Of wealth, or any other similar C rilfiria. 

To this end, the following ^ts are and shall rermd 2 prohibited al any ikdc mid 
m any pU£e whatsoever with /espect iq the ahovB-mtrttiorjecl p 



(a) violeace o? lift: and person, in particular murder of aj] kinds* mutilation, 
cruel treatment and torture; 

"plaiting pf bpstasesj — — - - — - — - 



(c) outages Upon personal di enity/in particular huimb'ahng and degrading ~ ' ' 
treatment; 

(d) iht praiog Q f scnleitcs and the carrying out of executions without previous 
judgment prnnfluneed by a regularly cooshruied conn, affording all the judicial 
guarantees which are raofinized as indispensable by civilized peoples. 

(2) The wounded artd sick shall be collected and cared for. . , . 

The application of the preeedi D £ provisions shall not affect (he legal status of the 
Parties En the conflict '„ 

Common, article 3 complements common Article 2, Article 2 applies le eases of declared 
war or of any other armed conflict that may arise between two or more of (he High Cootrac&ng 
Pam«, even .d (he stale of war is net receded by one of (hem. 10 Common Amelc 3, howler, 
covers aimed conflict not of an intemanooal character- - a war that does not involve cross- 
border attach - that occurs within the te^iory of one of (ho High Contracting Parties. There h 
ruftEtantial reason U> think that this language refers speci^eally to a condition of civil war, or a 
large-scale armed conflict between a Slate and ao armed movement within its own territory. 

To begin with. Article 3 s text strongly supports tfic inlerpieiation that it applies to larce- 

sMes that [t]he appbcaJjon of (he preceding protons shall not affect the legal status ofthr 
Part.es to (ht eonflicx." This prc^on was desifmed m ercu^ 

3 during a cnl war would not be understood to hnve granted the "recognition of ihe indents 
a JS?Y™ P . &Zty ' , ^K^™. CwLi^mti ^ Cfe Fffcg*T£ tf/KW 59 (1987). Second, 
Article 3 is a terms hmited lo "armed conflict . . occurring ut ihe territory tfanc tfiAe Hirh 
Ctntrotnng (ttnphHii linitHdflfl ^ . f ^ 

; ts 7 *i e^^T^^ "Sfe* ™ * <™ " ^ * 

r n *fcl!r^^ « bm™ Caua tad Jip»i. B*A«dwi!ea*ditotattaeef**-eiiirted. ^JoywJL 



applies to civil wars, which are fought prrmarily or solely within the territory of a single start 
The limitation makes Ltttlt sense, however, as eppbed id a conflict between * Stale and a 
transnational terrorist group, which may opcraic from different territorial basti, some- of which 
might be located in Stales thai arc parties ia (he Conventions, and some of which might not be, In 
such a case-, the Conventions would apply to a single armed Hmiict in some scenes of action but 
not in others - which seems inexplicable. 

This inlerpretaLon is supported by eemraentalorri. One well-known eoammenEary States 
that "a rion-mternational armed conflict is distinct from an in:emationa] armed conflict because 
of the legal status of the entities opposing each other the parti =s to the conflict me not sovereign 
States* but the government of a single State id conflict with one or more armed factions within its 
territory:* 11 A legal scholar writing in the same year in which the Conventions were prepared 
£tl, * d . f^I* coofljot_nQt_ofjmJntgmati^ in ihc ter ritory of one of the 
High Cectractirtg Parties . . . must sormallyincjui a civil war" 11- " ~" — ' ' — ~~ 

Analysis of the Background to the judcpritm of loc Geneva Conventions in 1549 confirms * 
our vjidcrstaiidmg of tommoo Article }. It appears that the draflcrs of the Conventions had in 
mind only the two forms of armed conflict mat were regarded as matters of general intematiaitai 
concern at the rime: aimed conflict between Nation States (subject to Article 2), and large-scale 
civil war within a Nation State {subject to Article 3). To understand me context in which the M 
Geneva Conventions were drafted, it will be helpful to identify three distinct phases in the " 
development of the laws of war. , 

Fust, tie traditional law of war was based on a stark dichotomy between "beHtgefaiicy" 
and -insurgency." The category of -be^^&ffe^ley 1, applied lo armed conflicts between sovereign 
States (unless there was recognition of bemgercray to a civil war), while the category of 
"msurgeiic/* applied to anned violence breaking out within the territory of a sovereign State." 
Correspondingly, international law treated the two classes of conflict in different way*. Inter- 
state wars were regulated by a body" of international legal rules governing both the conduct of 
hostilities and the protection of narieonjbatantl. By contrast, there were Very few international 
rules governing civil unrest, for States prefattd to regard internal strife as rebellion, muiiny and 
treason coming within the purview of national ■criminal law h which precluded any possible 
intrusion by other States. 1 * This was a Nearly sovereignly-oriented" phase of intemariona! 
la*." 



11 Cwnnjeotafy on ihe Additional fcuflmdj of I June IS 73 to the Gerim Omv*nji«j of 12 Aopm i$4$, a 1 
(Vvc^ittil,^, \9S7i 
"Cfuitai^j^iLlO.atMfl. :•■ 

^ See Jwcph H Bale, Ji,. The bp.ii*,,. tfCubt* Mh&ttney. 9 H«y, J_ Bsv. 4*5. 4M d_1 a &M). 

Set Tbr ftuieadfclf n Duih) TaAHe fJvriidicnon of the Tribunal}. ( Appwlj Qumbtr Of lie InLtrmtiita*! Cr«IW3*] 
Tnbail far Forma Ynrjnlavia IP9JJ (fat ICTY"), IPS LLR 451, SM-OS fF_ ljtn™cht md CJ. 
Girawp*! «fa\ r 1997). 

J0&L Jftr Bia * GawiA I ™S I>™per n ii/Tacrtwy flji IjrmtnJAwmtdC^/heU I07 (1991} ("Before 19*9, ill 
the ■bfcacc of nseojarad bd^acary *tcnnkd tp (be element oppo«d & *e gcrament of* Soue, Ibe Uw qf 
*rn . . . hid cfl jppLrjtwa bo battmiJ anwd coDflictf. , . . InncEoitpim] law bad little or nothing tn *My*s n> t™ the 
urmaj rebdJifl*. **j cruslscd try Uk jsrenHnntf wncaraDd. hn bti*cicts ftll wtflaii lie' daaxituc jurudjaiofi of 
Stato, Such wmlLcti worr uAeb waged «ti great Luk «f rHC™m xsd erariry. Suci conduct «j » dococnk 
matter.^ 



The secant) phase bcjinu as early as the Spanish Civil War (1 936-39) and extended 
ihrougb the tune of liuc th-aftmg of the Geneva Conventions until relatively reeenUy, During this 
period, Stale practice began bo apply certain general principles of humanitarian law beyond the 
Traditional field of Slate- to-State coftfUrt to "these interna] conflicts that constituted large-scale 
civil wars."'* In addition to the Spanish Civil War h events in 1947 during the Civil War between 
the Co mm Limits ami the NaiiDn&li^a regime in fThitm illustrated this new lcndcDcy- 1? Cemmm 
Article 3, whiebf wa* prepared during this second phase, was apparently addressed to armed 
conflicts akin io She Chinese and Spanish civil wan, As one commentator has described it. 
Article 3 was designed to restrain governments "hi the handling of armed violence directed 
against Ihem for the express purpose of seccssioo or at securing a change in the government of a 
Slate,* but even after the adoption of the Conventions it remained k ^inceTtam wheih« J Article 3] 
applied to full-scale civil war." 1 * 



The third phase represents a more camplele brealt"than~Ehe sccond^tn"1he Tru£nDF7aT~ 
"Staie-sovereignty-sHlented approach" of international law. This approach .gives centra] place to 
individual human rights. As a consequence, it blurs the distinction between international and " 
internal aimed conflicts, and even that between civil wars and other forms of mterml armed 
conflict. This approach is well iHusiraicd by ibe ICTY's decision Lp Tadic y which appears to take 
the view that coromon Article 3 applies to Don-international armed conflicts of any description, 
and is not limited to civil win between a Slate and an insurgent Kroup. ha this coneepdoD, , 
common Article 3 is act just a complement to common Article 2; rather, it is a catch-all that 
establishes standards for any and all armed conflicts not included in wmmcn Article 2." 



Tadtt, 105 IUL at 1Q~(. Indeed, Lt* enTilf EpaaLsb Civil War, iq -which r baik the repubLi™ O-Jvcrmiira: 
lof Spaffl.] and fluflt SliIm refused Co rtefljpiEt "Jrx |ta(i«uiLiitJ LESuraentf a± betLigerents/ id- a1 507, iBay be 
rcCccted in bmdjbob Article 3"j reference u Tfcc Legal jtnru> of Lhe Fira« to 1^ tfloflieL' - ■ 

"feettetSvfc 
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43 AniaierpnWHiii □ J wmns Article 3 ibai wuuLd if^lvit w ai] fmniof aoe-iElwDitimi] armed coefLict aaznnls 
better with some recent approaches to ictoniSH^ aiuraititaiiia la w. Fm euimpk, (he Commentary vrtike 
Addfamol Pt&iHxHi ef J Jutml 1977 wtte Ge**uit C^v*nri<iflj a/ J 2 slugv" Ji^™. after first locng in tha 
tdrtlhUAlllclcJ appb"tji**eai*1n« £ ovE™^ tf^ 

withiaitinsmtay- thtrtaJW Suee««* in » focniote, (bat m aimed wafljet not nf an irflcnMiMiiL character "n*ay 
alia exjal in ^fhicb mud factstraS figfcl ^tpk"* eari. oilier wUboirt ialu n-u tUm by the und ferscs ofUK 
C&Eiblubed tdvcnimfiart.'" U. f4UpallL2. A nJl bfOadar uj r i_L pil ar] Oft appcara bg rupppited kry the lai^lUge 

Bftlw d=da ion of tbt lueraantaa! Cftfl or Justice (me "ICT) in M^jw v. tAtrW^rej - whkh, il ihould be - ■ 
nude clear , the Uajted State refused a> ■ckpuwiedp by withdn vld^ fr™ tbf csnpfllaoiy jinisdicticia nTlhe ICJ: 

Arrkk 3 which it eamason to a" W <kacv» Coaweotiotti of 1Z Au£inl deimca tenaia 
ruiei to be applied W iftra^nf rtu^H ^fl HOn- in toruaJlmiiJdiciTiicier. Tbtft; ij » doubt thai, 
LUtteewUefiD 

aMhflDtOllasmmthhwaleiplH wbchBTtiliotoirplyloTs 
roic, wbiek, k die Comfi opini™. ^fl^i «bttbs C^Mrt in IMS alkd -demtnarj 



HJlileiiry prutf AuwniTirin^ Jctnafl-fl caJ ^0^^ Mewniiptfr rWtaTBJfttd V. E/flJfetf SiafCf), (lolerBfltLOEU] C»m of 
Justice UHfi). ?□ i 1,448,1 21S(F. jTbcICTj 
ia ptobnbh/ best read eg Biggest tail all "armed uuflka'' in cttW butmauQeal V uci^eadnQcal,, tad 
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quotBd laajnajc, bmmrr. it ibould be n«cd thai tin: raidi *h nxrely stated u a amlvw, witbam taldqa 
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Nonctbdws, despite this recent trend, we think thai such an iBterpTec*tici& of BDin&n 
Article 3 fails to lake into account, not only the language of (lie provision but also its historical 
conicxL First, as we have described above, such a reading is inconjisteni with the teat of Article 
3 ilsdfj whicb applies only to "aimed conflict not of an intfmationaL character occurring Lithe 
territory of one of the High CratsctkLg Ptm« " In conjunction with common Article 2, the text 
of Article 3 simply docs tot reach iniernaiional conflicts where one oft&e parties is hot a Nation 
State- If we wwe to read the Geneva ConvcnUDJiE as applying to all forms of armed conflict, we 
■wpuld expect tiit High Cootraditig; Parties to have used broader language, which they easily 
could have dine. To interpret common Article 3 by expanding its scope well beyond the 
meaning borne by The l**t it effectively to amend the Geneva Conventions without the approval 
or the Stale Parties to the agrceraaiis. 



Second, as we have discussed, Article 3 was prepared during a period in which the 
traditional,. Stale-centered view of intcraatiwal law was still dominant and ^ only just 
beginning to give way to a humao-rights-bascd approach- Giving due weight to the State 
practice aod. doctrinal midertisnding of the timet k seems to us u^erwhelraingly likely that an 
armed conflict between a Nation State and a transnational terrorist organization, or beJWcen a 
NabOU Slate and a failed State harboring and fiUppcuting a transnational terrorist. organization, 
could not have hecn. within, the coniemplatiou of the drafters of common Article 3. These would , 
have been simply unforeseen and, therefore, not provided for. Indeed, il seems to have been 
uncertain even a decade after the Conventions were signed whether common Article 3 applied to 
armed conflicts thai were neither Intranational in charac^r nor civil wars, but anti-cc^nral±st 
^ars Of independence such as Those in Algeria and Kenya. Sf* Gerald Irving .Draper, Th± Rcd 
Cross Convention* 15 (1*57). Further, it is lolling that in order to address this unforeseen 
cirenmnanoe, the Stale Parties 10 the Geneva Conventions did not attempt to distort the terms of 
common. Article 3 to apply it to uses that did not fit within its leans. Instead, they drafted two 
new protocols (neither of which the United States has ratified) u adapt the Conventions to the 
conditions of contemporary hostilities^ Accordingly common Article 3 is best understood not 
to apply io such armed conflicts, ' ' 

"Third, it appears that in enacting the WCA> Congress did not understand the scope of 
Article 3 to extend beyond civil wars to all other types of internal atmod conJliel. As discussed 
in our review of the legislative history, when extending mt WCA to caver violations of commpn 
Article 3 P the House apparently imdenlood thai it was codifying treaty provisions that 'forbid 
alrncitics txiurrinR in both civU wars and wars between nations. If Congress had embraced a 
much broader view o f common Article 3, and heme* ofl 6 US C, § 2441 . we would expect both 
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See, a*, Protocol Addituwil to 4c Gentvi Conveatiau ef IS Aujun 194^ and IUlaCm{ to Uic Protection of 
VicdeB eflntcsiatiDBi] Armed Cmaicls (Preunol IJ, June 8, j97T t 1125 U^T.T^. 4; Protocol AiJdrtLWial « it* 
CcDcn Cunvtmb^ns of 12 Aupuc 1949, tad Rfbbdg ta Ihe fratcttifta of Vieoest of Noo-letEnniiosaJ ABOted 
Omffidi (?TQBCica| June i, 19T? h 1 113 U J^.T.S. 61 .. • " 

11 143 Cftat Sec. HJseS-M (diibfed. JtJj 38, Iffl) {luuEfa rf Rep. jentimj. 
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tbc euiuUHy text and the legislative history to have ipctudcd some type of dear statement of 
cangressianal intent- The WCA regulates the manner in which the US. Aimed Forces may 
conduct military operations ajai-isi the enemy; Si such, i[ perennially comes intD conflict with tbc 
PrcSidcnTE Cwoflandcr in Chief power under Article II of the Constitution, As we have advised 
others earlier ui this conflict, the Commander L- Chief power raves the President the plenary 
authority in determining how best to deploy troops in the field- Any congressional effort to % 
restrict pttsidcnhiJ authority by subjcctmgjhcja^ucl.^ Fcrces to a broad 

Mnsbilciiciii orAc Geneva Co:ivrji:jnnron a that i f not elcarW borne bv its tax^ would icprcs cnt 
a po»^h:c~[sffirj£imcni on ]ifw:dq}tiBl„cfacnTipn » £rcct t he mili tary. We believe that 
Congress musl Stale explicitly its iatentiorj to lake the canstitUtioniEy dublOCi step of ^tricting 
the President s plenary power over military operations (including the treatment of prisoners), and 
that, unless Congress clearly demoustTaies such an intent, ihe WCA must be read to avoid such 
constitutional problems.-- Aa-Gongftss 4ta&43oi .Hgnaledlauch . i jlea r Jnfc o tipn nt Ih i a a s fi ,. ^£ _ 
conclude that common Article 3 should not be read to include all forms of Gon-imcrnaLLorial 
aimed conflict. 

JL Application ofWCA JhJ Anttittttd Treaties to at Qa&ta 

l\ IS Clear from the foregoing that members of the al Qaeda terrorist organization dn nnl 
receive the protections of the laws of war\ Therefore, neither their detention: nor their trial by-the 
U.S. Armed Forces is subject to the Geneva Conventions (or the WCA). Three reasons, 
mamined in detail below, support this conclusion. First, al Qaeda' e status as a non Stale actor 
raiders it ineligible to claim the protections of the Geneva Convections. Second, the nature of 
the conflict preclude application of common Article 3 of the Geneva Conventiona. Third,.*! 
Qaeda mcmbere fait to satisfy the cligibiiity rcquireiiienia for treatment as POWs under Geneva 
Convention DX y : 

Al Qa&da's slatvs oi a non-State attar renders il ihehffibte to ciwm the protections of the 
treaties specified by The WCA- Al Qaeda is not a Sate. It is a non-£overnmcutal terrorist 
organization composed of members from many nations, with ongoing operations in dozens of 
cations. Its members seem united in following a radical brand of Mam that seeks to attack 
Americans throughout the wwl4. . Non-Bpvernmcntal cffaanizztiDns cannot be parties to any Of 
the international agreements here governing the laws of war. Al Qaeda is not eligible to sign the 
Geneva Conventions - and even if it were.eligible, it has not done so. Common Article 2 h which 
triggers the Geneva Convention provisions regulating detention conditions and procedures for 
trial of PQWs, is limited only to cases of declared war or armed conflict "between two or more 
of ihe High Contracting Parties," Al Qaeda is pot a High Conmieting Party. As a result, the U- S. 
military's treatment of al Qaeda membeis is not governed by the bulk of the Geneva 
Convention^ specifically those provisions concerning POWs. Conduct towards captured 



* Mtumidiua for Tbwtby f^tt, PtpBtj- Couascl as the FrtiufcEO, from Jotm C Voo, Deputy MUft^si 
AiBMwy ijcmhI. Oust* of Lt&l Gemd. Ht; ftp ftwfdpir> CwaHtuSmif AuAaruy to ConArt WJtitPy 
Operations Agmtitt Tarerku And AtauAt Supporting Trtm (Sept. 15. 2001). 

tf Qf: Puoiit Cnitfi v . A.pdttnb.E ofJvritt. m U.S. 440, 444 (19*9) tcaiBtr^ Fedotl A&vinrf GmnuinM 
Act ™ xmiA enp^dunrtt «t pR ii4eelii) po"n]i ^^^fr v. TVA, 29? if 5. 2««, f&nalcii, J, 

casCtarinE} (Klling rule ofivwulmccj, AuoeitittM ef Am. PJyiKunu A S\trg*?w r Aw, v &nvn r ?T? FJd A9A, 
904-11 (DC Ca. \m){^). 
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m h*> « "t^^lwHVHWtillliJM^ 

members of a] Qaeda, therefore, also cannot constitute a violation of 1 8 U.S.C. $ 2441 (eX* ) « § 
2441(c)P). w 

£rc»<4 the nature of the conflict predate appiicaiiw of c&mmtm. Article 3 of the 
Cpi™ CcjMAtUyns. Al QaccU u nol covered by common Article 3, because tb* eurrtal 
conflict ia not covered by the Geneva Convcntioni. As discussed m Fsrt L the tent of Article 3 h 
when road in harmony wilt ctftiflmeo Article 2 r shows thai the Geneva Conventions woe 
intended to cover richer: a) traditional ware between Nanftfi Stales (Article 2), or non- 
international civil wits (Ankle 3). Our conflict with ai Qaeda doc* not tt ioto «tner category. 
The current conflict is Dot an iotemarional war between Nation States, but rather a conflict 
bctwon a Nation SLatc and a nQQ-gpv«BiBental o realization- At the same tunc, the current 
conflict is not a civil war under Article I, because it u a conflict of "ao iniematioiial character," 
rather than ac ictemal amcd codliclbctwcen particsc^todjnxf^^ 
or territory. Therefor*, the military's bcflurn t of al Qaeda incrnbers taptmtd in thai conJWts 



14 WdJbtw^ laapuje ofi^ WCAia^be daqghlto torav ionie daubi aa me exact mumer m which 
ibe ibEtfc pKDtpftntH tacu ority norms. It eaieblbe opted for eMJnptc. wilt nztpect to Che H^put Ccavostioa 
IV, Sat me WCA duti act simply ineatpotale 4c (emu af the treaty itecH with all of th™ liroititMm^ cm ^ 
ajrpb'eirioB, but instead cris>\™tjm the ffinduet described by thai Coowemiftt Tl« arpimcal itm* foot ibt -Set 
ihatiicre iiaicniiildiffneacemme wayihicihe WCA refiraees treaty pro^r™J- Senian 2*4 1(&M 2 ) d**™ 1 « 
a war crl» wwfajet ^prahibftrf" by ihe nkvun icctinr* of (he Jiajue CnnvmilGc TV. By contrast j 2441 (eX 0 
B hcjtiqc any conduct that oojiiiiniEfi i h ,pive btriclT of Dm Geneve CcjYvmTiLifli, and § 2 W 1(c)(1) 
jTrfihTbiii conduct "which cenutinBH. a viel*™*a H ' of common ArticJt 3 of iae Geneva Ccmvcation. H fnjgbi be 
arguni thai tail duTarace indicates mat J 2441(c)(2) docs not nMwrpontuc lie wary into federal law; nibcr, it 
prohibit! the eoodwt dcrcriW ij, me ma*. Sertioa 2441(cX*l prohibits e<infjiaa *waich coniritiaea a vie?*fc*. of 
«m»n Article 3" (emphasis addet^ aad It* cm ooly t* eaadw ^lieh ii a nrafr viobtwrL Ukcwb*, * 
i44t( C XI> OaJ(y craniji-liita uuhialaai b i ^* k^b" flf rb* Oo^vi O^rttBoni - ^ ™* be i 

irwiy violtfiA. bt rtbw } 3+41(*)P) ^ i™> w cra •*» ^ Cw™™ TV, by :& 

own T«iD5 t would On lluj iaficfpfetttjcia. m «ct could ™t«e 4 24fll(eX2), wbetbei or not dw lia^e 
f>aYectioaIV*|ipb^tonKfp!(^*itat^^ 

W( de< dh Ihiak ikirfliij inteiprttiiiQii is tenable. To bepawUt, g 2441^X1) Bakrt eletr Ibalto be * war 
crime, conduct miaf be M f*«tiit>H*d~ by the H»ft* Ceemxdon JV (emphasU Bil4o8, Uw of ibc wori "^hShhj^d," 
ralber tbaa pbrues sucb *s " i ^fcjud or "described." iadieaJB iLp tib? lr?aiy naic, by to own opaajjae, 
pnwaibe the wad^t it une, ITtbe 11*6^ Ctjn-reaaiMi IV docs aot Ttewlfipply tn i. ecjtan coaflicc, then it cjuiaot 
tocU" pratsczibf any conduct uodotBiea h p«n bf Hal eonfkiel. Thin, (be araic nunraJ readier of Ibe irauury 
unguige ij dial ae iadrndnal naist vuslait t^e tU^ue Convert! o a TV ia order to vieUle 3i4 KcK 1 ?}. Had 

Occfrwi iflEBded bnsadly b "^"1"^ hm: Typu ef eeodi^c prwenbed by Ibe relevant Hjjpje COavennoo rv 
proviMCH is swih, ruber Ihxa h tiuty vicliuom, ii eeidd hi*e dooe so mre cWy. rufiberraore. &e naaie 
puipose aft 2*41 wis u> rmplemeaV bj ipi>*rjri*i£ kt^^eux the Uniwd States' treaty obliy-»iioiii- Thai purpiw 
wdbU be ii mniVulnl by criiraiBUiiwe ten thai wen: aim rakum of certain key F n™La« of the Aram to 
Hague CaxKsaaa. TV. |i ert be serrsd by edanHl^i-B coodoHDed by iW piovtsijHit 

n A^i^prY ^ m# •°rre ti"^ vift lj.^ M. :• r .. n 

Nptbane u (be lepslitiTe bHtorj fupfttra lie &ppc*ile ressJt, To ia= eflmnry, the lefiiibitive luitnry 
ju&e» ab entirely diSmnl .eaflinilSn fw the minor wiineau m lupiafc between. ,| 244|<cXl) end 
2441(cKX). Ai ori^aaUy enacted. Ox WCA crinshulricd vioktinnt nf ttc Gcam OvvtadOoSr Sec ?ub. L No. 
104-192,42(1), MD5en 21CM.S240I f IBS). . la ripim£ the firi^oal kjriiUrion, Ffujienl Ctimon uraed T&ai it be 
cxnauied in tnchule aiha ictll3ui wu crimes involviag violation of ttc Hapjc Ce&irEEjfoau IV and Ibe AnMtadcd 
PJWOwl n to 2 rW faptn of WOW I. dinimi 1323 (SPM]. The EjrpnJed War Crianca Act bf lWT, 
kiredueed " 134« in the 10J* Oonoea^ wu designed Id aveet tbese requestt, Tbas> j 1441(cX2) *as adcW 
ps no imcndmaflat a lalex time, mdwaitw drajtod at die laaic eIihb and in ihr mk ptw=i u § 2441(eX))- 



not Luniied either by c^ommen Article 3 of the Gcccvs Conventions or 1* U.SC. § 2441(eX3j, 
the provision of the WC A incoiporating. that article. 15 

rfi)>^ a/ Qaesfa members fail to satisfy the eligibility requirements jar treatment if 
POWs under Geneva Consent ton IE. H might be argued that, even though it is not a State party 
to the Geneva Convention, el Qacda could be covered by scttjc protections in Geneva 
Convention m q B tire rjeamient of PQWs. Article 4(A)(2) of the Geneva Convention HI defines 
prisoners of war 35 including not only captured members of the armed forces of a High 
Conifacting Party, but also irregular forces such as M [ra]embcrs of other militias and member of 
other volunteer corps, including those of orginiaed resistance movements/ Geneva Convention 
nj, art, 4. Article 4(AX3J dsn includes as POWs '(m]cmbers> of regular aimed forces who 
profess allegiance to a government or an anihomy not rrcogrized by the Detaining Power." ItL 
am 4<AX^> It mj^rbr claimed that t hebru ad lerms of these provisions could be stretched to 
cover a] Qaed£~ " "' ' "~ ' — ~" 

This view would be mistaken ' "Article 4 does not expand the application ofThe: 
Conventino beyond the circumstances expressly addressed in common Articles 1 and X Unless 
there, is a conflict subject to Article 2 or 3 (the Convenors jurisdictional provisions). Article 4 
simply decs not apply. As we have argued with respect to Article J, and shall further argue with 
respect to Article 2, Ihe conflict in Afghanistan Job oot fall within either Articles 2 or 3 ; As £ . 
result. Article 4 has no appheation. --In other words, Article 4 cannot be read as an alternative^ 
and far mule expansive, Statement of the -application of the: Convention. It merely specifies, 
wjiere (hero is a conf.jct covered by the Coil vt-jjlion, who must be accorded POW Status. 

Even if Article 4 P however, were considered somehow to be jurisdictional as well as 
substantive, captured members of al Qseda still would not receive the protections accorded. to 
PDWa. Axticlc 4[AX2Jj for example, further requires tiiat the militia or volunteers fulfill the 
conditions first estahLishcd by the Hague Convention IV of 190? for those who would receive 'the 
protections of the laws of war. Hague Convention tV declares thai the "laws, rights and dunes of 
war" only apply 10 armies, militia* and volunteer corps when they fulfill four coDnihorisr 

command by responsible individuals, wearing insignia, carrying arms openly, and obeying the 

laws of war. Hague Convention IV, Respecting the Laws and Customs of War on Land, Oct, 18, 
1907, StaL 2277. AJ Qaeds members have clearly demonstrated that they will noi follow 
these basic reo^uxeruejus of lawful warfare. They have attacked purely civilian targets of no — 
military value; they refused to wear uniform or insignia or carry arms openly, but instead 
hijacked civilian aironcrs, took hostages, sad killed them; they have deliberately targeted and 
IdUed thousands of civilians; and they themselves do not obey (he laws of war ccDcerning the 
protector! of the Uvea of civilians or the means of le^umale combat, Thus* Article 4<AX3) ifi 



v TMs uadcTFtmrfuii a rufpened by tbe WCVj le^sUrive hiiltrr, Wtai ecuaalnif the WCA to cover yUiUqmj 
■of coadufi Article 3. 1he Heroic a p pum ty umderttp^d th*a ic *u o^iryiag treaty prcmsiou* due "Toibiii arr« ides 
mtMm^ub(i(hcr*D wi a&d im herwtifl rttdoe*, 1 * ]4J Ccofc. Rcc. H3S6S-6jS (remufcs of Rep. Joiiins). Tie 
Scaa.it she iinderflootl thai "[[Jhc feclujwo of ■cctkdod ■rtkJ* J of it* Gintvi CapTcnripiu . . . ntprtJi]> iBewi 
the Uoho) StaiW to prDittmlr mr crimEi p^rpAltsd in TuwinlfTmH ftftj| epnAieu, if EtttSnji and Kwuda. - 
HJ H«. S7344. SHSSfl (dauv ed My 16, 1997) (™rfa S=n. UifcyJ. In reTsriof to Bwr- 

Rwanat, botacmJ wn ofi HB^Aaatial dntt; Scnaioi Ltdhytppun to tare vakntml noma Article 
3 he ™«rinT ™iy eiiil «tji y wcl TThjl, Cdo^hs. ipjafmilr bchcvwJ flat the WCA would apply mJy Do 
ndiaVsHl iabeotatjeml «n bctmaSUn, m purely iu^ad cm] ™i. 



jnapl became al Qaeda do not qualify as ^Vejjular armed forces, 
Far protection as lawful combatants under the laws of war. 



TE. Affiliation ofth* Geneva Converts to the Teiiba* Militia 

Whether the Geneva t^veuaons apply to the detention and trial of members of tire 
Taliban militia presets a morr difficult legal q\iesticn. A%hanii-tai; has been a party to all fou: 
tbe Geneva Conventions since. September 1556). Seme might argue thai this requires application 
of the Geneva Ccmvenfiaas m the present cooftic; with respect id the Taliban militia, which 
would then trigger the WCA. This argtjncDt depends, lmwcvcr h on the assumptions that during 
(he period in which the Taliban militia was ascendant in Mgrjarristan* the Taliban was the de 
facto gDvcrmjienc. of that nation, thai Afghanistan mntiniMd in ha« the essential attributes of 
statehood, and that Afghani stan tootinucd in good standing as a party to the treaties (hat its 
previous governments had signed. 

We ihink thai all *?f these assumptions arc disputable, and indeed false The weight of* 
inJormtd opinion strongly imports the conclusion that, for the period io question, Afghanistan - 
was a "failed Stale" whose territory had been largely overrun and held by violence by a militia or 
faction rather than by a government- Accordingly, Afghanistan was without the attributes of 
statehood necessary lo continue as a pirry to the Geneva Convention, and mc Taliban jr^litia^ 
like al Qaeda* is therefore not- entitled to the protections of the Geneva Conventions. 
FurlhennDre, there appears to be substantial evidence that the Taliban Was ao dominated by al 
Qaeda and £0 camplicit in its actions and purposes thai the Taliban leadership Cannot be 
distinguished from al Qaeda, and accordingly that the Taliban militia cannoi stand an a higher 
footing under the Geneva Conventions. } 



It is clear th*^ under the Ccjistjruti on* the Executive has the plenary authority to 
dniecesine thai Afghanirtan ceased at relevant turn* to be an operating State and therefore that 
members of "the" Taliban militia were and are not protected by Ihe Geneva Conventions; 1 * As aa- 
imtial raatier p Article G mates clear ihal the President is vested with aD of the federal executive 
power, tiat he "shall be Conunander in Chief/' thai he shall appoint, with tire advice and consent 



" This ii Mf Kj cmLndin lint > fpKir.LrSn muij fit be i State pUTV tp fix Geneva CdDVCntUMU IWTPjy becmSE El 
mifcrn^jchiagesfetjrtittiaeaiin ]P96 r a*= th* mihtvy hhcskj ofT4jbftjL TV gcntrtJ of uma -rtirirwl 

InttmstitHuil law 771-73 (IMS): IJ- Bricrrj. 7T" ffffanons ]*4J5 (6* e4 1 M); EkMD« C. McDowell, 
CaBitJTTfwtfiy Practice of At VhlitiSntoi Rdtt&g to Inttniettimel L#w b 71 Am I- Ual I* 337 0977), However, 
*W»ugJj '[alader iaKruirioiai] kw, & ebkaef in gorrnpnfltt «1dhc tranJJrr too ■»[ irfcr ? TtiWj otlj^iUMit to 
tKmw its. treaty BMfaiHfl . . . [ij dtflensl wd more difficult qucrtian uixi . . . when the abb: iuelf dii «■!*«.* 
Vm. jupna a.l7 t »i KM, F ftrtbennwr,, « «re nut iuifcttfing IhU lie Ufl-ttd Statu' tfitwwpritwa dfUw T*^b<4i m 
be ajmuiiuaU oif AfetmntDi id iod bf i&eLf (kjnivisl AJghiBtsiUL of parry sunn ticca flm Gtw« Caovcfrdoiii. 
The eefleral tvlz u *■! tmtin nsj r scut be ot»cr™3 cvta u u $bte partLtt, uif eunaa £«ver[uncaU at which knx 
ImintsDpbsdL Set NrvTwIt Oinerc JVi^™ * UJ£ &tfinj™« h ?5* rjd M7 {2d Ctrl 
50* 1X5. 827 (1991); j«ath? AcjtaJmDir flhrt) of Ox Fortipi Jtnlaiwm lav of At Vnttoi States mt%VKL cbA. 
k b; Lg/m Schwdb, TSc A*-dWr Jew,^ TV^ry ™J W«iiW iUw. S3 Am. J, 1*1 I- 642. ^5 (1SW) 



of the Senate, and receive, antewrion, ami that be "shall have Power, by end with the Advice p " 
and Consent of the Senate, to make Treanei ™ U.S. Coost. p afLn i S 2, eL2, Congress po&scs$*£ 
its own specific foreign affairs powers, primarily those of declaring war, raising and funding, the 
military, and regulating imcraadcTwi enrnmerec, While Article Q, § 1 of the Constitution gnats 
the President an undefined executive poweij Article 1, § 1 limits Congress. io "fa]U legULanvc 
Powers hfirtiH granted 1 ' in the rest of Article I. 

Prom the Very beginnings of the Republic, this constitutional arrangement has bra 
understood to grant the President plenary control over the conduct of foreign rcktions. As 
Secretary of State Thomas Jefferson observed during the first Washington Admimstrafion: "The 
constitution has divided the powers of government into three branches [and] . r r has declared thsl 
'the executive powers shall be vested in the President,' submitting, only special articlea of it to a 
negative by the senate.!^ ..Due .to. jhjs_gnicfljre^Jcl^^ transactio n of 

business with foreign nations is Executive altogether. It belongs then to the head, "of "that; " '""** 
department, eicepi as to such portions of it as are specially submitted Id the Senate- Exceptions 
are to be camrtTued striciry.^ 1 In defending President Washington's authority to issue "me 1 ¥ 
Neutrality PrDclamaitoii* Alexander Hamilton came Do the same interpretation of the PncddcxU's 
foreign affairs powers. According, to Hamilton. Article It "ought . . , to be considered as 
intended ... to specify and regulate the principal articles implied in the definition of Executive 
Power; leaving the rest to flow from the general grant of that pawer.' ,iS As future CbdcTJiistjee^^ 
John Marsha]] famously declared a ft* years bqcr h "The President is the sole organ of Ac nation 
in its externa] relations, and its sole representative with foreign nations, . . . The (executive] 
department . . . is entrusted with the whole foreign intercourse of the nation. . . ^ Given the 
agreement of Jefferson. Hamilton* and Marshall, it has not bctu difficult for the executive branch 
consistently to assert the President's pleri^.airthoriry in foreign affairs ever since -■ _ h ; , . . 

On the few occasions where it bus addressed the question, the Supreme Court has lent its 
approval to the executive branch's broad powers in the field o f foreign affairs. Responsibility for 
the conduct of foreign affairs and for protecting the national security aire, as the Supreme Court 
has observed, '"central' Presidential domains; The President's constimtiona] primacy flows 
from both bis unique position in foe COnstiTiltio3a| structure, and from the specific grants of 
authority in Article E that make the President both the Chief Executive of the nation and the 
Commander in Chief 12 Due to the President's eoostiiutiooaUy superior position, the Supreme 

Court has consistently "recognized i lh* generally accepted view thai foreign policy [is] the 

province and rasrjonsibiliiy of the E^ecutive/^ 1 Thi* foreign affairs power is independent of 
Congress: it is "the very delicate, plenary and exclusive power of the President as sole organ of 



p TlitaMi Jefferson, Option « jfe /Wrr t/dt Smtte RapKfi»g Diffcmafc Appointmcnti {ITHU^ rtprintut pi 
Mie Papers*/ noma, Affirm 37S (Juliu P. Boyd ed r 
B At at 379. 

s AlwMdH HinfrnuFvificuittk I (1791)^ Ttpri»ud a 13 Tfeft^m^l^ff^ita 33, 39 (Harold C 

Syrre ct iL «*„ 19*9), 

* Ifl rfCwfr S li-14 (ISOfl). 

FituarvU, 457 US S00. !(S tlB 09B3), 

■ Dmpcrm^t &f0& Nmy v. Ef^K 4M U.S. S i S, JS9 ( I *5B) foxw&afi Hn^ v. Aftt, 4S3 LTJ5, 2M, 293-94 ( iMlfi. 
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the federal gavP TTTTi Eni in the field. &f ilttcrniliflaal relations - a power which, docs not require as i 
li basis for rt$ exertist an act orCopgress. 1 " 1 * 

Pan of (he Prcsi4j=of s plenary power over the conduct of the Nation's foreign relations is 
ihe interpretation of treaties and of micrnanonal law, Interpretation of mtemarional Law includes 
the determination whether n territory has the necessary political structure to qualify as a Nation 
Stale far purposes of treaty imptetnealBlioTL In Clark v. Allen, 331 US, 5D3 (1947), for 
example, the Supreme Court considered whether a 1923 treaty with Germany continued to raitt 
after the defeat occupation and partition of Germany by the victorious World War n Allies. The 
Court rejected the argument that the treaty *Wi3t be held to have Med to survive the [Second 
World War], since Germany, as a result of its defeat and ihe oanipation by the Allies, das ceased 
to exist as as independent national or international community. i ' Instead, the Court held, that 
"the question whether.. a. stale is in a poatiVP to perform jtefaear y objjj^gns js essentially a 
political question. Terliniien v. Amis. 1*4 U.S. 270, 2Sfl [(19V1)], We find no evidence thai the ~™ 
potitica] dcpartmenls have considered the collapse and surrender of Germany as putting an end to 
such provisions of the treaty is survived tic outbreak of the war or the obhgations of cither parry 
in respect to them,™ 3 * 

Thus, Clark demonsttales ihe Supreme Courts saicrion for the Executive 1 s constitutional 
authority to decide the "political question" whether Germany had ceased to eaisi a^a.J^on^ . 
State and, if so, whether the 1923 ireaiy with Germany had become inoperative-. EqnaQyjherej 
the tuecutivG branch should. corjthjdc that Afghanistan was not "in a position to perform Its 
treaty obligations" because it lacked^ at least throughout the Taliban's ascendancy, all the 
elements, of statehood. If the Executive made such a dcu^nninan'oii, the Geneva Conventions 
would be inoperative as to Afghanistan until it was in a position to perform its Convention 
duties. The federal courts would not review such political questions, but instead would defer to 
me decision of the Executive. 

B. Status as a Failed Siate 

There are ampk grounds that deruunstraie that Afghanistan was a felled State! indeed, 
the finding of the Stale and Defense Departments, of foreign leaders, and of expert opinion 
overwhdmiDgly support such a conclusion. 

mternanional law recognizes many situations in which there may be a territory (Hat has no 
"Stale. 1 " A variety of situations can answer to this description." Of chief relevance here ia the 



* United Saw v Gm^V/riftU Eaport Coq^ 2M U4- M4, (IMSJ. 

Iti-y Iff alio h£ it 508-09 (PiriidnU anffil bin Tonuih'tee k oiCutrciJ policy qujbc uMauuistent iwitfa the 
«uorennHit*orita Unity}. 

It * caiirtJy pguible io mi£miti«p4 lnr to j usmtory (tva t ptrpi4»nd oot) w> be withsul any Slate. 3n Us 
Wo SiWb Cu*. AdViHwy Opm,,^ 1075 LC J. 12 (Adviusy Ojbiwp* May 22. I97JJl Ok General Aiseniiy 
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category of the "failed State." The case of Somalia in 1992, at the lime of the United 
inter* cation, provides a clear example gf this category. 

A Called Stitc" ii generally characterized by tht collapse or near-coLJapse of Stale 
authority. Sucb wlJapse is charscttrized by the inability of cental Authorities to maintain 
government uuttuti«ii J ensure law and oid^ « engage in nomaa] dealing with other 
govenafneats, and by the prevalence of violence that dcautbtlilcS civil Society and the economy. 
Toe Executive cao readily find thai at the outset of this conflicl, when the country was largely in 
the hands of the Taliban militia, then was no fane turning central jovennnent in Al^aiusLau that 
was capable of providing Ihe most basic services to the Afghan population, of suppressing 
endemic internal violence, ■ or of maintauwflg cwmi! relations with other governments. 
Afghanistan, consequently, was without the status of a Stale tor purposes of treaty law, and Ihe 
Taliban militi a. could not have- qualified issthzjif.fecto governm en t of Afghj™^* 11 Rad^er^ihc 
TaUban militia would have bad the status only of a violent fLicnon~o7^cweaaent contending with - ^"™"™ ™ 
otijer factions for control of that country. 

' " r?:? 

We went to make clear that Ihis Office does nol have access to all of the facts related m 
the activities of the Taliban militia and a! Q&eda in Afghanistan. Nonetheless, the available facts 
in the public record support our conctuseu that Afghanistan was a failed stale - including: &eta 
that pre-existed the military reversals suffered by the TaUban militia and jftft^fn^flr j^ nf ^fc r^j p i. - *m 
new tranatii>nal government pursuant to the Bonn agreetnenL Indeed, the departments best 
positioned to make such a determination appear To have reached that conclusion some 'time ago. 
Secretary of Defense Donald Rumsfeld, for csampk, declared ai a November 2, 2TO1 piess 
conference that the "Taliban is not a government. The government of Afghanistan does not esrist 
today. The Taliban never was a government as such- li was a fence in the country that is net 
substantially weakened - in many cases cloistered away from the people,'" 31 

The Stale Department has taken the same view. Near the start of the cowfuet, the Bureau 
of South Asian Affairs found that *[t]hm is no functioning central government [in Afghanistan]", 

The co^i-jy is divided arhi>n K fishLsg tattass The Taliban [is] a ntdicul Islamic movemefll 

[that] fexnpics about 90% of the country,"" 

Imminent authorities and experts on Afghan affairs agree that Afgtanistan was a failed 
Slate. As one leading scholar of UTternatonaJ taw hat written, "[t]he ruost dramatic examples of "™ 
the decline in state authority can he found in countries when; government and civil order have 
virtually disappeared. Recent examples are Liberia, Somalia, aod Afghanistan. The term failed 
states' has come to be used for these cases and others lU?e tbtm. 1Tlfl Lakhdar Brahimi, the United 
Nations mediator in Afghanistan and a former Algerian Foreign Minister, described Afghanistan 
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under the Taliban as ■^^'1^ 

Miniilcr q£ Great Britain, em a visit to that country this month, declared that Wshanistan has 
been a failed jiate for loo long and ihe whole world has paid the price. 11 * 1 

Tmimona] legal analysis also makes clear (hal Afghanistan wai a frilcd State during the 
period of ibc Taliban militia's existence. A Stale has failed when centralized governmental 
authority has almost completely collapsed, do central iUthorities arm capable of maintajjupj 



_ _- r ensuring la* and order, and violeace b*s destabilized civil soncty aatt 
rcoofflav ^ A failed State will act aikfy soar; or all of the tl™ traditional teas for 



1) Does ihc entity have a defined territory and popdatioE:? 

ii) Are the t^t^ry^Tulanim ^cTthc Mntf^r^o^ fioveThniearr 



iii) D«s the entity engage in or have ihc opacity to tngsgc in forms] relanons " 
with Qiber Slates?^ 

In atiother vesica of the traditional formidinoa, Lie State Dcpwtmenl has identified four i 
for "-statehood": 

1 '** *■ * 

i> Docs [he entity havt effect *c eentrtil ever a clearly defined territory and ""Il 
population? 

ii) Is there ao oqrgaqL^ govetim 
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J™ ^^T 3 * ' °f ^EUlU H^t-SEtS fightbli fllta-.l CJ^Iy rebl[C rf lo 

fta ft5t bal peitapi Kwnrwh« bnwdef, a chc deGniOM] of & "bilcd Stt4fi^ u si&»tim *htn: the e b™rwn( ts 

at^wc ™» at ^.dBTufcd, (mfa rt „ E p^^j ^ ^• iaLm detel{Bltra . Bu iE Jr^c iwh u 
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iiT) Docs the cutty have- (he capacity to act effectively 14 conduct foreign relations - 
mil to fulfill international ubh'i aligns? 

iv) Has tit international community recognized the entity?* 1 

Based On these fselorc, we conclude thai Afghanistan under tilt Taliban militia waa in A 
condition of "statelessness," and therefore was not a High. CoatniCtmg Party to the Geneva 
Conventions for at least that period of time. The condition of having as organized governmental 
•dnuniitratiooa w plainly doe meL Indeed, there arc good reasons to doubt whether any of the ■ " - 
conditions was meL 

First, c*en before the outset of the eocf act with the United States, the Talihao militia did 
1101 have.eJTective cntt^av^dcvLy defined territory and pc^ujgaog. Evmbeforc tiic United 
States air strikes began, at least ten percent of thecountry, and the populaoen vfttnmThQse~areas7 J '' ~ 
was governed by the Hoithem Alliance. A large part 0/ the Afghan papulation in f««[ years 
has consisted of refugee?: as of June, 2001, there were an estimated 2,000,000 Afghan refugees* 
in Palrislan, and at of December, 2000. an estimated l,S00 h 0O0 were in Iran. 46 These figures 
demonstrate that a significant segment of the Afghan population was never under the control of 
the Taliban militia, It is unclear how strong was (he bold of the Taliban militia before ine 
conflict in hghi of Lhe rapid rojhtzry successes cf ihe Nprthcm Allivmc-i: in just a few w-ccks^ t t J ^ w ^. 

indeed, the facts appear to show thai Afghanistan appear to have been divided between 
different tribal and waning tactions, rather than by any central state as such. As we have noled, 
the State Department has found .that Afghanistan was not nadir the control of a central 
government, but was instead divided among different warlords and ethnic groups, Ine Taliban 
militia in essence represented only an ethnically Pashiun movement, a "tribal militia^? that jdid 
not command the allegiance of other major ethni ,c groups in Af ghani stan and that was .apparently 
unable to suppress endemic violence in the country. As 9 prominent writer oh the Taliban "militia 
wrote well before the current conflict began, "[cjven if [the Taliban 1 wnt to conquer, the north, it 
would not bring stability,, only continuing gnerrilJa wax by the non-Fa&hiuns, but this 'time from 
bases io Cent™! Asia and Iran which would further destabilize the region.^ 1 



Alliance, an organized governmental adiitim&tmioa. did not exist in Afghanistan. Qne'expcrt'on ■ 
the Taliban eonctuded that the country had 

ceased to exist as a viable state and when a slate fiuls civil society is destroyed. , . - r ^ 
. The entire Afghan population has been displaced, not nnce. h\A many times over. >% 
The physical destruction of Kabul has turned it into the Dresden of the late 
twentieth century L j . . There 15 do semblance of an infrastructure that can sustain 
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society - even at the lowest «romcn denmniuaar of poverty. . . ■ /T^econmny ^ r " ^ "'5 > ' 
is a hiajif hoje thai Li ntctaiig in its ndghbouis with illicit trade and the snnigEUcE *H 
of drugs * T| ^ weapOnSi mtijrrmiririg [ban in. ihc pTOCCti, . , - f Complex, 
relationships of power id ft authority built up over centuries have broken down 
completely. No single group or leader has the (cgjtimacy to reunite toe country, . 
Eathw Lban a nan omul identity of kinship-trihal-basEd identities, territorial 
regional identities have become paramount . . . (T]he Taliban infuse to define ihc 
Afghan State they want lo constituJe. and rule OYur. largely because they have do 
idea what they want The lack of a central authority, state organizations, a 
methodology for command and control and mechanism which wo reflect some 
level of popular participation . . , make it impossible for many Afghans lo accept 
ihc Taliban or for the outside world to recognise a Taliban gov^nmerrt. . ; . No 

. war Ion* faction has ever fell its elf resp o^ibie f or the ci vilian populatio n, but the ■ 

Taliban ace incapable of carrybe ovl even the nummuin Df"eSveTcTplSein^woiv^" — 
because they believe ihai blam will take care of every one.* 5 

Another expert reached similar conclusions: 

Afghanistan today has become a violent society^ bereft of political insn^uhons that 

function corjcctly and an economy that functions at all When Ihtj 15 cfliroleo^^ - r -\mw - j * 

with the destruction of population and Ihc physical infrastructure. . . p it bccopics 

clear that Afghanistan is a counuy on the edge of collapse, at at least piofound 

transfomialiuo. . . . With :thc Taliban, there are few meaningful governmental 

structure* and little that actually functions.' 0 " - JT 

The Slate Department also came to such conclusions. In testimony early m October 2001 before 
the Senate Foreign Relations Committee's Subcommittee 00 Neat East arid, South Asian AjSairs, 
Assistant Secretary of State for South Asian Affaire Christina Rncca explained lhat: . . . 

[t]wenty-rwp years of conflict have sicadily devastated [Afghani at jo] h destroyed 
its physical and political mnastructure, shattered its uistiaiuoos, and wiccked its 
soci*>ccor>omjc fabric, . . l-The Taliban have Ehqwn no desire to provide even the 
most rudimentary health, education, and omer social services ntpectnJ of any 
government. Instead^ they have chosen to devote their resources to waging war 
on the Afghan people, and exporting instability lo their neighbors,* 1 

Rather thus peTforrning normal government functions, the Taliban militia exhibited the 
characteristics of a criminal gang. The United Nations Security Council found that the Taliban 
militia extracted massive profits from illegal drug traveling in Afghanistan and subsidized 
terrorism from those revenues. 51 - 
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Third, the Taliban militia was unable to conduct normal foreign relations or to fulfill its 
internalunuU Ic^al cbhgatjons. Indeed, the public record shews thai the Taliban, militia had 
become so snabject to the dnaninalieia and control of a] Q&cda that it could wot pursue imfeptndcrt 
puheies with respect u? the oulside world" Publicly kmwn facia aesiaiistraic that the Taliban 
was unwilHng and pahaps unable to obey irs mtenutjonal ohlisap'tiuB and w wnduet normal 
diplomatit: relations. Thus, the Taliban has comdstemly refused to comply with Vnidd Nation^ 
Sccunry Council Resolutions 1333 (2000) aad 1^7 which called on it to surrender 

Osama bm Laden tojujtiw and to take other acciens to abate terrorism based in A^hicismL*' 
Those resolutions also called aa all States to deny percussion for aircraft to lake offer to land if 
ihcy were owned or operated by or for the Taliban, and to freeze funds and other resources 
owned or controlled by the Taliban. The Taliban also rt-pwlwfly refused or was unable to 
extndiie.bin Laden at the rt^ufcrte f 5 and j A rab ia in Scpte mbef^ 199S, despite close relations 
between the Saudi sovemnient and itself. As a result, t£Tc ^\i^u : r ^^TB^U^lEc^T^^- 
chorgi tf affaires. u The Taliban's continuing rok in sbelteria^ and supporting those believed u> 
be responsible for the terrorist attacks of September n p 2001 placed it in cleat breach oft 



l required it to prevent the use of its territory as a launching pad for 
attacks against anothef Nation." 
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Fourth, the Taliban nuLitia was uc* recojpu^ as the legitimate gov^umjcni of ' 
Afghanistan, by the Uniled States or by any member of the toteraalional susmafiity Kcept 
Pakistan. Neither the United Stales nor the United Nations ever recognized thai the Taliban 
militia wot a government. The only two alter Slates that had maintained diptoraatj^. relati^. j, 
with it before flic current conflict began (Saudi Arabia and the United Arab EnuraiEs) ewm e- !, 
severed them, 5 * Even Pakistan had withdrawn its munition before the mil of hostilities ■ ■ t 
between the United Stales ami the Taliban forces. This mivosai refusal to recagnize the Taliban >' 
militia as a E ovcrnmcBt demrmstratea that other Datinns and tin Uniled Nations concur in our ^ v 
judgment that the Taliban militia was dp eavernmoit and thai Affihaaijian 3W ceased id operate ^ ' 
44 a Nation Stated 

thefgre ^tng. we concl ude That th e evidence supports fte ooiadusion that 
Afghanistan, wbao largely controlled by the Tauten, Luifld some, and perhaps alV ol the i,m - mmi ' 
ordinary tests of statehood, Nor do we think that the military successes of the Uniled States and 
the Northern Alliance change that outcome. "Afghanistan was stateless for the relevant period" of; 
the conflict, even if after the Bonn Agreement it becomes a State teeognized by the United 
Nation*, the United Stales, and most other nalioni 5 * If Afghanistan was to a condition of 
statelessness during the time of the conflict, the Taliban militia could not have been considered a 
government that was also a High Contracting Parry to me Geneva Cbovcntioni^ 



The conclusion that members of the Taliban militia are not entitled to the protections 
accorded to POW& under the Geneva Conventions receives further support from "other 
arguments. As we have already suggested, there is substantial evidence that the Taliban and a] 
Qacda were so closely intenwined thai the Taliban cannot be regarded as an independent actor, 
and therefore cannot stand en a higher footing under the Geneva Conventions than lal Qaedk 
Mullah Mohammed Omar, the spiritual leader of the TamKm, appears to have been particdSiy 
susceptible to the more sophisticated loulenO>ip of al Qacda, who ,l introduced him in. Oje' woVld 
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Atghaauiao'i itxteliaed was restored Mut tbc Boon apBrninfc if oalv bo=ftii«L fte ietcrwuDfll Mmtaumiiy, 
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Of Islamic radicalism, global jihad and hatted of the United Sutrt^offi ^R^iK IpP F 
and ideological bflucow over Mm, and who furnished him with person a3 fevers such.as; abamh- '© ,^ 
proof bouse in Kandahar. 5 '' In parti cuUr, Omar, who was bora into poverty, and wasfyjjiually ;" t 
Bflcd iu aad , i«u to haw worked closely with Osama bin Laden, who shared with Omar 1 ■ 

vision of an inlernatir mal lalarmV n-vnliiTTmi 60 / ,t -i*. +r J 5 J> 

Al Qaeiia sdso provided fuhstan^al material assistance to the Taliban militia. It made 
large sums available IO Taliban leaders* and supplied them with Slcady stream of guerrilla ; " 
fighters tp assist toe Taliban to iheir continuing bardes with the Northern AJJiance,^ 1 Because 



the Taliban was not equipped to maintain control over Afghanistan to the face of armed 
opposition from other factions,, lie Taliban became increasingly dependent on Ihe money, 
weapons, recruits, and well-trained wldicn provided to it by al Qaeda. AJ Qaeda to turn ». 

depended on lie Taliban to provide j[ with bases for traming c amps and a re W fnwu ft e United 

Slates. Over the course of his dealing* with it, bto Laden "pumped lens of nulhun_s of dn liars " 
into [be Taliban, provided it with bis most elite Arab eating forces, and uiicgratcd his Qaeda 

network inlo key portfolios within the Taliban government [Tfbeiwo fmoveroeius] bad long 

since melded together as one, through mosey, combat, and a shared radical inierpreiatioa of 
Islam/ Further, both because al Qaeda was Capable qfmusicring more fonnidable military 
for^i ihiin ibe Taliban at any givns paint, and because failure to protect bin Laden would have 
cost the Talibio the support of radical lslunists, it may well have Ke Bijmr^Bi )]^ ftr^u«,-. 
Taliban to surrender bin Laden as directed by the United Nations, even if it had been wiUtog^o 
do, W In any event, by continuing to harbor bin Laden and ftl Qaeda and to assist Ihati |n material 
ways. The Taliban became compticit in Lis terrorist acts. Taking all these. feels into account, 
together with other non-public information, that may be available to the Executive, we think it 
fair 10 cbaratteiie the Taliban rnilto a as functionally totatwtocd with a] Qaeda, and therefore on 
the same footing as al Qaeda under the Geneva Coaventioes. 

C- f/nplicattonj Under- the Qcneva Carrvcntions 

Whether based on the view that Afghanistan was a toiled Stale or" an. the view' that 
Taliban was functionally indistinguishable from al Qaeda, the view that Afghanistan hid ceased 
to be a parry to toe Geneva C^vcnrjoos has two immediate ramifications. Firs^commoh 
Article 2 - and thus mosi of the substance of the Geneva Conventions - would not ap^ly'to' lhe 

member* of the Taliban militia, because ibat provision only applies Do imemarioiial wars between 

two State Parties to the Consent; gns. Second, even common Article 3 T s basic standards Would 
not apply, This would be so, not only because the current conflict is net a non-j^ernational 
conflict subject 10 Article 3, but also because common Article 3 concerns only n non- 
jnternaritma] conflict that occurs "to the territory Q f QTK 0 f tfK High Competing, Parties" 

~ ■ « .: 
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(emphasis added). If Afghanistan wis not i HtgiHt 

conflict, then a nou-hiiernananaJ conflict within its territory ^ 1101 M wiUnn the torn of 
Article 3. 

We have considered; the argument That, even if our conditions held during the period ■ ;. ^ 
when Afghanistan was largely under the Tali ban T s control (and thus in a condition of 
Statelessness}, they bnve ceased to hold in ligh' of the Bonn Agreement. Afghanistan DOW has 
an internationally recognised eovemmen^ and on that bads h might be argued that it has : 
raumed its status as a High Contracting Party under tbe Geneva Conventions. Jt tauld then be 
argued that the protections of those Conventions - including the protections for prisoners of war 
- flow clothe the Taliban rnilhw. even if they did noi during the Tai Loan' s ascendancy. 

This reasoning would be mistaken. Fiiit, even if Afghanistan now has a nKogruzcd 
government, it docs noTwceVjaVr^ell^^ " 
completely restored, Afghanistan still may not be in a position to fulfil its Convention 
responsibilities^ and thus should not yet be aaeci«jed party starus under the Conventions 8 * Thus.^ 
even though Germany had Same form of government when the Supreme Court decided Onrk v. 
Allen in 1947 the Court declared that whether Germany was "in a position to perform its treaty 
obligations was a political, question, meaning that it remained open for the President to decide 
Whether the rreary with Germany was in effect,. Wc erpeel thaT the courts would P^Pl i^ ..^-^.- „ 
recognize that it rests solely within the President's constitutional authority' to detannine whether " 
Afghanis em has y ei reliuned to the status of a state parry to the Conventions. ;f . . ™ " '.' 

Second, the jurisdictional provisions of the Conventions (common Articles 2 and 2) stifl 
remain inapplicable to the conflict berweerj the United States and the Taliban militia. This is. the 
case even aisuuiing that, with the substantial cessation of that conflict, the slams of A^gtoraVun 
at a party to the Conventions has been resigned. Article 1 stales mat the Convention ihalj.'apply 
to all case* of declared war or other armed conflict between the High Contracting Parties. Bui 
there was no war or armed conflict between the United States and Afghanistan during the period 
before the Bonn Agreement if Afghanistan was Stateless at thai timC- Nor, of course, is (here: a 
state of war or armed conflict between the United States sad Afghanistan nijvtf. Likewise, Article 
3 states that certain basic standards shall apply in me case of "an armed conflict not of an 
international cnaracicr occurring in the territory of one of the High extracting Parties , The 
most natural reading of this provision is that the conflict must have occurred in the territory of a -— 
State mat was a High Contracting Party at Me time cf the conflict. So imderstoe^ Article 3 
would oat apply to the conflict with me Taliban 64 Because the jurisdictional provisions rcnaairi 
hnuplicible even if Afghanistan's status us 41 Convention party has been restored, Taliban 
prisoners remain outside the protections of the Conventions. As a result, they do not, for 
example, fall under the definition of "prisoners of war" in Geneva Ccnvcnttoci HI, art. 4. 
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FiBftiermorc even apart torn the ojiiestion whether Afj§3ianista?w^?o?^^SS^^ffl^i^^^ 
state* Then air specific reasons why Geneva Convention, In, relating to POWs, would ngi apply ■ ' 
to captured Taliban militia, First, Article 4 of Geneva Coovnition HI enumerates particular 
categories Gf persons who are entitled to POW stilus. Id out judgment Taliban captives do dot 
fall wittdii any of these categories, including that of Article 4<A)(3), "Mcmbep of regttiar a^ed ^ : ... 
forces, who profess allegiance to a government or m anlhority nnr. recognized by the TJetairiing^ .. 
Power." As we have discussed, the Crii^d Nations arid almost aK members of the world . : ^ 
comminiity, including the United Stales, refused to recogniza the Taliban militia ■ Ihfr 1 ^iv 
government of Afghanistan. Of the handful of States lhat did recognize it, all butLTaMstan . 
withdrew their recognition soon after ihc start of the conflict, and Faldstan later followed' suit. 
Thus h the Taliban cannot even be considered "2 government or authority" al all for purposes, of 
this provision, sine* no other state in tbe world viewed ttt Taliban mljtii as qualifying as one. ± . 
A«^pjipg Jh g . Tali b aj; ,guj itiajii ^Utugj) fjti£ _grmcd J"p rc^ts of a governm ent, even what no ' 
other country in the world considered it 15 such, wouhfbe tantamount: ic aJL[iWlj^"iE7 ^ po!^t^c'^^*■ ,,i, ~■ ,, — 
or violent movement to simply declare itself to be * government Enjoyment of toe rights and 
duties of a sovereign state should not he » easily accorded as by self-identi&catiaii. 1 

Second, even if a political group or movement could be considered to he "a government 
or authority" vtritfcrin the meaning of Article 4(AX3)» that group or movement would have to 
demonstrate fiat it considered itself bound by Geneva Convention EI in orde/ to be m jyooErtipB^ 
to claim the Conventions benefits. Your Department, however, mforn^us thVt the Tahoan"*' 
militia failed to confirm its acceptance of the Geneva Conventions, did not fulfill its nbugadops* 
and it did not act consistently with the most fundamental obtigations of the laws of war. .such as 
the prohibition Dn using, civilians In shield military forces- "t \\i r 

Third, even if the Taliban considered themselves to be a party to Geneva Convention ITi 
■ or even if ihey had stated publicly that they would comply with lhat Convention's provisions. anil 
m fact did 50, Taliban captives would stilt have to meet other ^uircments of Article 4 r a be 
entitled to PQW status. For example. Article 4(A)(3) only covers "[mf embers of «£w^jgng»e/ 
forces" (emphasis added). The T ah ban militia, it seems, cannot be so characterized. To be 'sure. 
Article 4(AX2) accords POW status (o persona who- arc not in regular armed forces .-"Li.-. 
"fm]cmbC7S of other militias and members of other voluntary corps, memding those of organized 
resistance movements." Nevertheless, Article 4 makes clear chat these combalaQt3 J arc only 
afforded POW status if they meet .certain conditions, including "that of being commanded by* - 
person responsible for his subordinates,' 1 Thai of having a fixed distinctive sign ira^Lublc i'a 
distance," and 'that of conducting, their e pendens in Kcordance with the laws and customs of 
war." Ycui Department advises us thai the Taliban militia's command structure probably did not 
meet the first of these toqunrmpiis; that the evidence strongly indicates that the requirement of a 
distinctive uniform was act me^ acid that the requirement of conducting operations in ancntdaoct 
with the law and customs of armed conflict was not met Attorduigiy, we thin! that Taliban 
captives do nc-t qualify for POW stilus cither as members of regular armed forces or as 
combatants of other lands covered by the Convention.* 7 

IX IliStoHcaf Application of th* Qnr ng Cenvenlioru 
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We conclude by addraiins a point of wSScSl 



provisions of the Geneva and Hague ConvcatiuBs do not apply in toe &n$^tjpi^i] 
Taliban militia cj a Segal requirement is by no means to say thai the jrintipiesW l&^law $ty§%£ 
armed conflict cannot be applied or flialfer o/ CJ.S. Gtrycrjtnl&lJ policy* T The PfC&dc&t as " " 
CcnmiandcT in Chief cm dctcaHiiiic as a nutter of his judgment fctf 1 the efficient proi^uJioo ^f- .j-L * X 
the military campaign that the policy of the United Stales will be to enforce ^tomary^ELmdinis'^T * . 
of the Uw of war against the Taliban and to punish any transgressions igm&t those standards, ■ . ]' 
Thus, fox example, even though Geneva Convention IE may not apply, the United Slates nay '$ 
deem it a violation of the laws and usages of war for Taliban troops to torture any American . 
prisoners whom they may happen to seize. The U.S. military thus could prosecute Taliban 
militiamen for war crimes for engaging in such conduct,** A decision to apply the principles of 
the Geneva Conventions or of others laws of war as a matter of policy, not law, would be fully 
consistent ^rh the p«( practke of the United States. - "'y f \ ■ 3 , \- 

United Staler practice in post- 1 94? conflicts reveals several instances in which our . 
□nlilary forces have applied the Geneva Conventions as a matter of policy, without* 
acknowledging any obligation to do so. These eases include the War* to Knrta and 
Vietnam anil the mtervestionfi in Panama and Somalia, 

Korea, The Korean War broke out on June 25, I n 50, before any of the major State 
patties to the conflict (including ihc United Stales) had ratified the Gcncw^f^vH^nt* 
Nonetheless, General Douglas MacArthur, the United Nations Conynsnder'ia Korea, said thai 
hia ife-rCea would" comply with Ihc principles of the- Geneva Conventions, including those relating ^ 1 
to FOWs. Mac Arthur staled; "Jvly present instructions, arc to abide by the humanitarian 
principles of the 194? Geneva Conventions, particularly cctrranon Article three- In addition, 1 
have directed the forces under my command lo abide by the detailed provisions, of ihe^D-unc^- 
of^ar MDvennon, since I have the means at my disposal to assure compliance witT this 
convention, by all concerned and have fully accredited (he ICRC delegates accordingly." 69 "*T ' 

Vt€i Nam .— The United Slates through the Stale Department toot the position that tbi 
"Geneva Convention DT "hrfspntably" applies to the armed conflict in Viet Nam,** ami therefore 
that "American military personnel raptured in the course of that armed conflict are entitled to be 
Treaded as prisoners of war," 1 * We understand hum the Defense Department that our mili tary 
forces, as a matter of policy, decided at some point in the conflict to accord POW treatment (but - - 
not necessarily POW status) to Viet Cong members, despite the fact that they often nitfmsr meet 
the criteria for that status (set forth in Geneva Convention IE. art. 4), e_ Sl by nut wearing 
uniforms or any other fired dtstmcDTe signs visible at a distance. 
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Panama. The United grates' imervention in i^naina on 
request and invitation of Panama's kintimacely decied President, Gi^ermo :rmdara?' _ lie 
United Stales had never recognized General Manuel Nnriefta, the commander of the Panarnanian ■ 
Defense Force, as Panama'* lEgjtimaie ruler, Thus, m the view of the executive branch, the - 
conflict was between the GwernrncDt of Panama assisted by the U cited Suits On the one side ]" : i' 

not an international imttf : £*r £ ■ ■ 



and insurgent forces loyal to General Noriega cm the ottier. It 

conflict between the United Staiea and Panama, another State, Accordingly, it was -not, in the 



w 

s judgment, an international armed conflict governed by waB»on Article 2 pf Ore il. h '. 
Geneva CMVctrtieni n Nonetheless, we understand thai, as a matter of policy, all person* ?L ' : ' 
captured or defined by the United States in the intcrveniion - including civilians and members ' m 
of paramilitary forces as well as members of the Panamanian Defense Force — were treated 
consistently with the Geneva Convention rfJ, until Iheir precise status under that Convention was \- { V. 
deicrinined- A 19*0 letter to the Attorney General from the Legal Adviser to ;lhe, Stale 

Department said that "ft]f snc"ui5Tje~erapT^^ jf Ufflf i 1 .-^ — 

protcrtjQDs to such persons, was based on strong polky coasideration^.andrwas not necessarily ■jjj.yv ■ 1 
based on aiay conclLsion tha; the United Stales was obligated to no so as a matter of law,™ 7 ' ^cr? 

inirrvenHora in Somalia. Haiti and Bosnia . There was considerable factual nncertainry 
whether the United Nations Operation in Somalia in late 1993 and early 1993 rose lo the level of 
an "armed conflict' that could be subject to common Article 3 of the Geneva Conventions, 
particularly after the United Nations Task Force abandoned its 'prt^ousJ y ^cntra! Tole^L^.tock^ " 
military action against a Somali warlord. General Aideed. Similar questions have arisen in alier 
peace operations, including those in Haiti and Bosnia. Jt appears that lie U.S. military has 
deCL[fc4, as a miner of polky h h> conduct OperatioiLS in such eirCLLmstanccs as if the Geneva 
Cur.vcntions appbed, regardless of whether there is any legal reqiurement to do SC^ The US 

^ Set Ui»«f Sam v Niri^, 1 L7 F.ia I 3«. 12 5i (1 1 * Cdr. L PUT), fJtn 533 [;.£. ] M0 ( " ' ' ' ^ 
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Army Opcratioaat Uw Handbook, after noting 

Somalia, Haiti, and Bosnia, the question frequently arisen wbe&er the [kw.of war] legally i . 

n states thai it ii "the position of the US, UN end NATO thai their forces will apply lie [ ■ 

les and spirit' of the [law of war] id these operations, 1 *** ■ ■ '" \ 1 ■ 

Even if Afghanistan under me Taliban were ode docked to have been a failed Stale, tber j'? 
Presided could still regard the Geneva Conventions as temporarily siuspcnd^d^duri^ ^ 
military action. As a constitutional maner, the President ha* the pffwato'Mnfldo pS/™^- -i: 
pf some or all of the obligations of the UnuScd Sexes under the Cooveniioi^s\i£pcndci^Such r i 
decision could be based on the Ending that Afghanistan lacked the capacity . to fulfil its ifary 
obligfttions or (if supported by the facts) on the fiodiog thai Afghanis&n was in ™ ^"fa ^ j fa * 
ofit&obugaiions. "" "™" " " ~ — ™ ■ ■ ■ . ■ ■ ■■ — — * — 

As the Nation's representative in foreign affairs, the President has a variety? ofr 
constitutional pow m with aspect to treaties, including the powers (o impend than, withhold 
performance of them, contravene thern or terminate them. The treaty power is fimdaroentally an 
oceculive power established in Article n of the OaiietitvtiOTU and Iherefon: power over treaty 
mattes after advice and consent by the Senate are within the Presidcors iplenary authority. We 
have recently treated these questions in detail, and rely upon thai anvicc here*" T"^JJT - " 

The courts have often acknowledged the President's conftitutiona) powers with respect to 
treaties. Thus, it has ]ong been accepted that the President may determine whether a treaty has 
lapsed because a foreign State hat gained or lost its independence, or because it bas undergone 
other changes in sovereignty ** Nonperformance of a particular treaty obligation may T in the 
Pred dent's jodgment, justify withholding ptrfunnanec or one or the United Stales' treaty 
obligation*, or contravening the treaty. 7 ' Further, the President may regard a treaty as suspended 
for several reasons. For example, he may determine thai l4 the conditions . essential to-tjjbie 
ireary'sj continued effectiveness no longer pertain,"* 1 The President may also dctcrnamcrihai a " ' 
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matenal breach of a treaty by a foreign government has tendered a ttMcy^tSmS^^EffiKW^ 

bm void, as to that government, 75 . " . ' : \^".\- . t-S » ■ i^ir " 

The Pvtiidcol couJd justifiably esercisc his Km^miional giiih^ ^^^^^^^^^^^^ T 
regarding the Geneva Convcnt'cns as suspended ia iclaion to A^gJianisuiL" The basis fcrsuth^a/"'?^ "' 
det^munatiarj would be a finding thai under the Taliban militia,. Afghanistan 1 Bmnait^^'iiS:.^: 
violations of harnatioaa] law and maintained close relationships with international -fenorist' 
organizations such as al Qaeda. which have attacked wholly civilian targets' by surprise mack-- 'Xto* 
As a result, Afghanistan under Jhe Taliban could be held to have violated basic hurjiwutariaii " 
duties under the Gene™ Conventions and other norms, of inlcraational law. Nonpcrfoniiauce of 
such basic- curies could be taken to have demonstrated that Afghanistan could zk>\ be trusted to 
pertbrni its cBmrnitmrais under ihc Conventions during the current conflict™ After the conflict, 
the Freaifaljiettcmnnefl^ t 
restored, once an Afghan govcmniect that was willing, and able le'&wute^cc coiaatiys trealy 11 
obligations wa_> securely- established. Fiirthcnnore, if evidence of other maioial breaches of the 
Conventions by Afghanistan tustcd, that evidence could also furnish a basis for the Presidou w 
decide to suspend performance or the United States' Convention obligations, A decision to\ 
regard the Geneva Conventions as suspended would not, of course, oonsritute a "denunciation* t 
cf the CWentions, for which procedure* are prescribed b the Conventions. 11 The President „ ^ 
need not regard [he Conventions, as suspended in their entiretyj but only in pajrL^ * 
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parer, to naty, f« fa u^on that it mas btfwiifalc to limit Un J mosA The nuriec of 

tmnmtira iu llcmforr poMPdcd oa ci*a£D(t cnaanr&neci. - David Gny Adltr, ft* djaiirarhoB ajitf zAt 

«rt doited, 445 U,S. 1036(1^ 1 

J n posiilc for lie President to fii*tnd a muiuncal fetf* « to «x bui mU of fee pirtUa to the"^^ 
ISae in Unhied Sbtu impended. Ihc ptriWmc* of iti otil^tijas rati the $c™ity Tttity (AN2US rati). 
TjLAJi - 3 U - S - T - 3 * 3( ^ mtered Apr3 29. 1552. -* to New Zealand but Mt is to Australia, -jfe 

«^ t£. T GcdEva C*4to*ob JH, ait Hi Tb? Mspeauna nt ■ treity is dktbci tnna the dsaiocutioa or t 
■ Suiptniifti e {fflecaHy a ipTWcr jwimn: ihm tenniailiQa, often ecqg putul. Baqimry, «■ 
KXEutuiEei thai «a h* tllHSMl by jbc acttottt of ibc pvtics w tir tciiy, Mhhvq, at fcait in'ibt 
0 of t tmtv can be tt«™d by uhI1*[ckJ ewctiirt aciuau wbouj tamaaluwi. wticls .... 
a a n*HY h aod whitb u thenfoTt men: disnipdvs of intertirtiraiMl relatieBthip^ wuld reqaire Seme ibnsmi 
™ _ jew tre*ty to orfn- io tc undone. Stt Ohyw J. LiiiiTEyo, TVewnei W C^ra fif J OPCWMftuicD i?^KT 5^- 
J»t^ 61 Am J. tai-iL. RJ, Sk (IS*7> ("It is diffirah to ace bo*- a rfcjn oTftnow ^uld pe^t ^er 
dae^cTT. than a j^jhi nrfcn u^uwirtn ^ 

J1 hi aeaeal, Ac p*rto*J iLUpens™ of As pnvj^ou pf t miy [„ oin»e( &nm bath tomnaities W MUpta* 
nijpoMM) a raco^aEaj ii p^numibk aada oiMtioaiJ Artwk W of &c vienu Convention ™Sj 
peftw&l fce su^pewiofl of I tmty "in whole « la put" -TUl*^ bot Irnty law and coo-fombk itpriJSw « , 
cms liu itiptraii>ie nup«u M il n cfcar that napwinn may b; coly p^tk] uid nwd tafap^ w tamfnut an l u 
■p^™ 'i!?^ 1 ^ ™ e.aiiiple, with neaty witlkJuwil ebutts." John NortM Mbeie, a>JlaKi4f ' 

^npiUlACc mA IwtaTurjiona/ is*; ^ Ht$Uttf Ron&fy, IP V», J. lufl L BB3„ $32 ( 1 9S9J. Atttuh^h MKKnsura 
pMticulu iraiy pMroiwx it Twepmul tig^ m Stue prwflic< ud immntwijaJ Uw h we are not. awaft: of my 
rg^edeailhj wgnt aaiaj; i ataly as but art aetara, af penam qBibwuc protaaK) fcy a, TTmiJ We caa 

ks » buii tor loeaeaaiiit that the President Bb^bt isdpend Ox GaHn Cowvcasaoni u«d> raUbifl IrtftnititL 
botnoiattoiaranVKKifih toanben- Hawew. the PrewJaK could acakvE the t>mt<naHHne by sitspendn>f the 



Although me Uniird States never, to our knowledge, suspended way provisic^bf On* 
Geneva Conventions , ii is significant thai on ai least two occasions smet J94p-lhe Koran War ' I 
and the Persian Gulf War- its practice has deviated finm the clear lequiremenls of Artick; 118 - , 
of Geneva ConvenUcn HL Thai Article prescribes me maniisjciy repatriation of PQWs after the - '/,_ 
cessation of a covered erasflict* Although on both occasion* the FdWs ^UlUlwSc^^^^^ 
avoid repatriation, Geneva Convention m provides that a POW may "in- no ciraratarceff JpP> 
renounce in pan ox hi eobjc^ (he ri&ht in reparriatina. Moreover, the negotiating history o f the j ." £. > 
c,.::,:-:::-,,:- reveals that s proposal to make POW repatriation voluntary was considered -and F i j 
rejected, in large part on [lie ground that il would work to the detriment of the. PCWs?* ■ ; . 
Consequently withholding of repatriation, even with the consent of tht POWs, rcprcscnUsl a 
deviation from the Convention's 

_____ " •-Si/-^.;.tfe. t U":-.iii;. 

Jfa™. The Korean ~*W aTb rokc cut ouTiint before" anjroi lbs majo'ifSiAfe" • m r r^ 

parties lo the confliti (including the United Slates) bad ratified the C^oeva. CoQvesi»i&^^ 
Nonetheless, the principle of repitrianon of POW* had long been rooted in tteaiy and cnatomkty: 
mttniatiijnal law, including Article 20 of Ihe Annex lo Hague Convention TV, which stales that 
taifle i the conclusion of peace, the irpatriation of prisoners of war shall be tarried out as 
quield; as possibJe. 1 " u Large numbers of Chinese and North Korean POWs heM by the United 
Nations did not wish to be repatriated, however, and special provisions forjhem (and foT " a small 
number of United Nation* POWs in Communist hands) were made under the Armist^oT^uiy 
27, 1953. "To supervise the repatriation, the armistice created a Neutral Notions Repatriation 
Corami&sJon, composed of reproentitives from Sweden, Switzerland, Upland, Czed^ostovakia, 
and India. Wiibin sixty days of tigflmg Ihe Armistice, prisoners who desired repatriation were to 
be directly rcpatriaied in groups to the side to which they belonged at the time of ihinj.canturc. 
These prisoners not so repatriated were jo be released io ihe Neutral Nations Repatriation 
Commission ... for further disposition. Altogether approximately 23 ,000' POWs' re'nised 
. The majority fnnt quite 22.O0O) eventually went to Taiwan/ 7 " " ." 



73ie Persian Gulf War . At the cessation of hostilities in Ihe Persian Gulf War, SOUK 
13,418 Irani POWs held by AJJicd fcrc« were unwilling lo be repatriated for fcafof suffering 
pimishrncqi 61501 Uwir government for having sundered. Notwithstanding the repatriation 
mandate of Geneva Convention IE, the United Slates and its Allies executed a 




la ft* ibttta of sapJjBDm b bk jbort tfbxl m way 

ctaflief witt 1 wiM a n* mtudoo of ha»TiLli« P « ftiL** my ipecac*, odi of ihe OtttiaiM 
rowi slaU iraelf mUUh jud want ^iihtait Jck r 1 plic of FcpiEr^ban q ™fon_ty (be prtBsiplckS " 



^0 



llaij providing for only voluntary fepatna&Cill 
htfernatioiaa] Committee af the Red Cross." 




Although the United Stales may delenninc: cipher thai Afg^niEtac: wii'i f.ti'cri SllVc tiwt' ■■f" = , 
eoudd noc be considered a party to the Geneva CtawBilioB^.or.lkBL^ 

should OEberwkc be regarded is suspended under the present eirettMilaia^-tii'ert^ : : S| 
distiaci question wbeiher such deteirninatioiia would be valid as a mattez '<i^ii^D , S^*L* ' ■ j j | g . 
We emphasize thai, the lesdiuQoo of that question, however, *^_;jw^fi&r|rrtjj' ^^fe^uca^^^fi^r'^ 
consiiiiirjonal issues, or mi the application of the WCA, Jtather, i£wc^™c5''8^ : "^^\ >;?.... 
consideration as a icq cam or jusiifytog the actions of the United States .in the #oVld of.'ii^: 
interaabosa] politics. While a dose question, wc believe thai the better viow'ii t^^'ett^^.^"* 

drtLmM'; couati is eanlii^Ttrre"GenV^ 

bw. - '*,tt f . v^^'^^k' 

lsienialiQDa] law has long KCO£CU>ed thai the material breach of a treaty can be grounds 
fcr the party injured by the breach to lenninsie or vri&draw from the treaty-** Under customary 
urtematirjna] law, the general rule ii Unit breach of a mmtflLueral treaty by- a State Party justifies 
the suspension of that treaty with regard L to that Stain, *"A material breach of a DauJtibtcraS treaty 
by one of the parties entitles . ...[»] party specially affected by ^e-h^ca^j^im^fiSSf^^ 
ground for suspending the operation of the treary in whole or in part in the relations between 
itself and the defaulting Siaift,"* 1 Assuming that Afghanistan could have been found to be in 
material breach toi having violated, "a provision essential to ihc accomplishment of the object or 
purpose of the {Geneva Conventions}" suspension of the Conventions would have been 

idea. 

^ J .... ^ Li t-issKva L^sfivisriccB 

We note* however, that these general rules authorizing suspension "do cc^apglyvip 
precisions relating to the protection of the hwnsc person contained in treaties of.a iunij^tajjm 



character, in particular to provisions prohibiting any form of reprisals againii'p^prts projected " 
by such treat-ns."™ Although the United States is QOt a party to the Vienna ConvenQorC Wind 



.. . v.-^s:ri m 

J| &c id at 911 4: mas. : : - cc -" J: - 

™ In ^BeraO, qf fumt, ■ deoiuHi by .i Sat mac to diai4nn;t i& tte*ey obliesCiDrii, tfca when efltrt™«VVMtter 
Of densestie tnr. mJ nestaianty tdW k poHible imerMiiniLiI LahLtfry far j^p^rfoniancE, Seescnwutty 
Apt* impimmtH. SMc a. Boom Of. v. darter On Ui.. 2*1 US. i Jg, J 60 (1 S3*), 

S« Z>gd; Cwid^upwMi /<v Aon* e/ ttt CantiAtitd ftsoa qT i>i Wsmriiff ^So^fi Wat Afriui) 
MoiM^nnd-M^ ^™r/ Ohwir JtoaJk-nwr J7tf. JP71 LCJ. lt\ 47 1 91 ^Aivi*^ QpLnjgg Jim 21, 1971) 
(tioUtefi ir to Tat i "cmotJ priDejplc *f Liiv thmi ■ rigbl of tfraiiairJoo kouh oThcndi mi Ik priudw] to 
aia b respen of all tratka, ewepi is rt^arfj fnwi™ itltcmt u jutatetioa oT .ihr km pcn*a mtnnl 

tft onScs Cf a hmoaiiiujian chanatr The mlmm tif j w^iy ** m ij^ ^tirTp ^ ■ rigfo c >fhM l >e 

i^TCtad -i wvlymt tit cmJuudii ef . rick *Mct i±J soiatt «jt*d* at (he trp.cy, » &™p4 iBtemitjoMl ' 

Vioiba 0™.vnt»fl flo Th4<ia art. *a£2X^)- 
,;jtf-i«0. ■■_ - 

Ji Ert. 60(5). The Vmu Coavmdan topi tp juplabit or rennet tike Jiupcajton nf hmaiiiiairiwi trertiti if the 
sett Bjoimd to iniftadioD is nuuerial Wach. B. does dm squutt/ *Mt^ tbv- ™ ? » «hkh mgeuin is b*«d, 
wjt on psiMuj^bmiies by > p^, k»! by ibt ptrty^i Aupf^rtuxc u i State or on i* j m^puat y to perffl™ itt 



lower courts have said limi iht Conventics 
and the Slate I>epaitaient has at various times taken (be same 
ult. t>c redded as "treaties of a burnainuuiErn character, 
the protection of the human person,"*' Ar^uably^ therefore, 
that the Geneva QuivnifeW were Operative a* to Afghanisiaa 
suspended, tnlj?bt put the United Stales in breach of customary 




a Con V fictions could IhemseLvi 
Cownura Article 1 pledges the High CantmCUd^ Panics "TO .1 

present Convention jjj aft circvmslancz*" (emphasis added), Some convntritalDrs argue that this 
provision should be read to bar any State party from refusing to enforce their provision^ no ■ 
maiirr (he conduct of its adversaries. La other words* the duty of performance is absolute and ■ V; ■ 
docs not depend upon /reciprocal pcdcnnancc byjocher State parties.^ Under this -approach^; .ihs : 
substantive lerms of the Geneva Conventions could nevafbe suspended; andruW any-v!o&u , fln^»r: 
would always be illegal under mtnnationai law, . : .-i, t L , . ■ , ^» * i^ii' — W, 

This UIw3ciFtanduT^ of (he Vienna and Geneva Convention?! canne.1 be correct. There is 
no textual provision in the Geneva Congestions that clearly prohibits Temporary suspension. The 
drafters included a provision that appears to preclude Slate parties from agreeing to absolve each 
olhex of violations.* 7 They also included careful p^oee^ures for^thc termination of the _ 
agreemcnls by individual Stale parties, including a provision That requires 5n5yTof'a t tamiiij5?£ i _ 
of a treaty, if thai termination were to occur during a conflict, unlit the end of ihc conflict.^, [^ej. 
at the same time, the drafters Of tic Conventions did not address jusperjd on at all, i:vrn. ihoy gh^t *Q 
baa been a . possible apiioo ance at least the eighteen ii cerSury. B Applying tb^^anflg^Qf " '< 
interprctatjon cxprcrsio unfa* est exdtuio otierius, that the inclusion of one thing unties the 
delusion of the other, we should presume that the Stale parties did not .intend to preclude 
suspension, indeed, if (he dntfters and ratifitrs of the Geneva Cuuveuiions believed the treed es 
cauld not be suspended, while allowing for withdrawal and denunciation, they Could have said SO 
escpHcitJy and easily m the text. . \ ~ - £v it 

The text of the Conventions aha makes it implausible to claim that ail obhpaiions 
imposed by the Geneva Conventions are absolute and thai new- performance is never excusabLe. 
To begin with, the Contentions themselves dishnguish "grave" hreadbes from nthm.^Thcy 
further provide that M [n\o High Cofltracting Party shall be allowed to absolve itself , ~ -of I any- — — 
liability incurred by itself, . - in respect of [grave] breaches." 103 If all cf the obligations imposed 



Atf/tai IM v. Ftd&ci Etpreis &rp. f 117 U44»;03 (24 Cu.), cr* 112 S, Ct- 2<tf (1QQI)j 'Mh^ 

«m « Z9i 97. ( <r »eifl 6 1971 rhraai by Srnrtuy df Stale WflW P. ttn E » «d I9S6 btawj- >y Deptfv 
Iir^l Aihrim .Stay V. MwiHiy). ■» — --■ 

** Scc&ii Jju Siatlur, The fraud Omvcniian an tke law nfTnvaa ]?1 (Id cd. 19W) (cqdamxqg intent «kL iwpe 
gf rcfacace to Tiam a ninr uut* ariaa), Indeed, wixofc* draftcre of the Vioiaa Ceutn^inon added 

«, 1^ Gtisrrt r>D,Yimaiiiiia 1^ iped^ See Htrtii, J^pnti a.19, tf797- 

DJifcT, Jie flrf Own Orawwtou, ji^na; ii ^Molso Military 4*4 farattHiuty Atfhrifirr ^ 

^Ai, #1.. Cmc™ CwvtBtBU ID. in 131. 

"3*^^,^411.142. , _ Kl 

"Ae5Aicla^ 1 n V ni 1 atin. . 

**etDm Ccovcaioftrv", an. t« r 




by (he Coaventions weie ab so fill? 

"grave" breaches from others, or to provide explicitly that no pity wuWa$»l"ve ;"iSctfr^[a' 
liability for grave breaches. r^thermorc* although specific provision* of S^Com^c^^S? pdeli 
out *<rEjm$flir cf parti cuLn kinds,™ 1 they dp not rule out reprisals as such. iTbus, Article 13 of V 
Geneva Convention HE,, while defining certain jnisconduct whh respect to prisoners of war a$ ■ 
constituting a "serious brcacir of foe Convention, also stales ^"'rj^raJrythgr ^[m^ jffi re'fef ^ 
reprisal agaiflji prilOTtert of *nJr arc prohibited." (exiphasb added.)- S imLjaf ly Artjc)g^^^p'fj^^fa^=. t 
tat Vienna Convention on Trades stales rial the usual rules p^^iniri^gfT^ napmnii jnlyP^ - - < - 
some instances ,l do not apply to provisions relating to the prcucados - ofrfoc/ hiim^perscnv i 
contained in Treaties of a liumafotarian character, in particular lo provisions" prohibitiii^my form . 
of reprisals agaiwi persons protected fry such treaties " (emphasis added). That provision seems 
to be an implicit prohibition only of a particular class of reprisals, 'mCaf aUi reprisals. 
Accordingly, it appear? do be pemussibk, as a matter both of treaty law and of o^rnary ■ 
irjtoitaCioiLif" iaw h to silspcbd >^Orrnancc~b F Gectva~Co nvesfti un- ub \rgs2so mr cm a;teVup on 
basis. ]t also appears permissible to engage in reprisals in response ^-.ms^a^ifs^^^ t 
enemy, provided that the reprisals do not give rise to breaches ox irj reprisals against:"" 

protected persons. 

Finally* a blanket nan-suspension rule makes lirtlc sense as a matter of international law 
and politics. If there were such a rule, inlcnutional law would leave a» injured party effectively 
remediless if m adversaries ecmmiued' material breaches of the Genevz ^ ConVmQo^.^^^f r ^ ,, "' , ^■'* 
from its unfairness, lhat result .. would reward and cneooragc mmmpihaot L yn& the ' ■ 
Conventions. True, foe Corweiiiions appear to contemplate that enforcement will bc^pmmcted 
by voluntary action of Ihe parties. 1 - 1 " Furthermore, me Conventions provide for fotrinrenticn by 
*the ImernalionaJ Committee of the Red Cross or any other impartial humanitarian or g^mizatioa . 
. . subject to ae consent of the Parties to the conflict concerned."™ But the effectiveness pf 
focse provisions depends c* the good will of the very party assumed to be comotirjm^malcria^ 
breaches, or on its Ecoativiry to inscrnatiooal opinion. Likewise, the .provision "auiborizM| an ' 
unpattial investigation of alleged violations also hinges on the willingness of a teaching partyjo 
- permit the investigation and to abide by ia* result Other conceivable remedies, such as foe 

unposition of an embargo by the United Marions on the breaching party, may. also ^be 

lriEfficacious in particular circiumstaoces. It; for example Afghanistan were bound by Geneva 
Convention M to provide certain neatmcnl to U ailed States prisoner* of 'war but" 'in! fact ■ 
materially breached such duties, United Nations nnbarEO. might. have. lirtlc cfTcet'.bn.ils 
behavior. Finally, offenders undoubtedly lace a risk of trial and pmusimeni before n£ff ~ v 
fojeniational courts after the conflict is over. Yet thai form of relief prr^ipposea j 



U.S. Army, jk* Lvw 0 j Wvfm. FhM Mm**i No, 0Oy IS, 155SJ, £tbe *FM 27-10*), defiM* 

"^nrailj,* ji '±m of renliiioB in the form of -Aicl fcnidd «ihcr»i*r be itakwfld, resorted lu-bj vnr 

-i|£ereai jpuat trttory ppwmn] or propaty fti §ca of wsrfm ownciiltod by Ox. pAxi hdligmrnt in vi^Mibe'cf 
Jhela^of w» r i(H ibe pmpoac a£ caffming faSan c o n r - li i nnf wiA due KCOgmat Wet of drili^ .wtfajc.rFpT ■'(*• 
ntnpl^ the eo^lBjmnrf by t WK^™t oTi *™pan tic me of wtyti is umlly pKeladrf by (he 1*^ aTw 

* icpnulL Su€ id. 1 497(d). f/Repiiuk nt n% 
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offenders will be subject to capture at the end of me conflict ^^biaTSaS: l . 
wbelher or not they have been defeated. Reliance on post^nflict .wrfl ^hs ibeiqe Ui j 

i mfjftain, defers rcLicf for the duration of the eonfjicL Wi]bout a power to 'suspend, thcn^foi^ '". .r' | 
panics to the Geneva Conventions would only be left with these loeaga^toola ; tot jjen^ady 
widespread violation of the Conventions by others. .. '. ^ ^ , ■:-}' '" t 

Thus, even if one were to believe Unu international law sec - ^^'.^^^j^j^^^^fei^i 
concerning the power of suspension, the United States coald make cbrj^naj^ff^ja^^d^^ia 
the Geneva Conventions itself, ihc Vienna Convention on Tread cs, and tiii^^.-iic^^on^J*- 
law in favor of suspending the Geneva Cuavcritioas as applicd- to the 

current war in Afghanistan, : : :t^:T' T-^-'^^^pES^'^^Sr-^S^f- 1 ! 

. r . IV. The C^iema^nierhoji^ot L4-*so£$n£. -j- '~^&~ v ■'' 1 ^-*^4 n >^Vi?Bi fci.fi 



So ^ this memcsfindnm has addressed the issue wpethe* the Geaevr.ConveattgD^^«.f«j^ IT -. - - e 
the WCA/apply (O the detention and trial of al Qaeda and Taliban militia members ta*e*P 
Having concluded itat rht=e law? do not apply, we turn lo your 
ig the effect, if my t Of customary intErnational Jaw. Some may take tfce view 
that even if the Geneva r> overmen* by Avar tonus, do not povem the conflict in Afghanistan, 
the substance of these agreements has received such universal appnpvai^tha| j'Ujffiriffi^J&fijM |Ht-r-^ -ill 
status of customary wioiucioiul^law. Regardless of its substance, "however, ; ^taniarY ~ 
international law cannot bind the. executive branch usder the Constitution because ri is. net 
federal law. This is a view thai this OfE.ee has expressed before, 1 ** and is ose consistent with, the 
view s of the federal courts, 3 * 1 and with executive branch arguments in the courts,. 106 As aresiih, 
any customary mternational law of armed conflict in no way binds, as a legal matter, the 
President or the U.S. Armed Forces concerning the deicntion oj id*! of members of al Qaeda and 
the Taliban. ^ iS --™.e t^Ics .. t 

^"JS-iraii under ■;; j s 
" ive;i .agonal 

~'i£t£>- .-.liiu'.h the- i^i 

Under the view promoted by many interualjonal law anadenrici, any m^deatiaT-- 

violation of customary mtemanotial law is presumptively unconstitutional m These scholar? 
argue mat customary iniemioinoai.law is federal law, and that the Prtsideafs Article II duty 

under the Take Care Clause requires hire in execute customary mteriaaonal law's* weU~as — — * 

Lawfully enacted under the Cuusfctution, A President may not violate customary 



intenoatioiLal law, therefore, jusi as he cannot violate a siaiutc, unless he believes it to . be 
unconstitutiocal. Relying Upon tAses such as The Paqu&e Habana, 175 U,S £77, 7Q0 (19O0) h in 



" So* Auffwrity of o\t Ftrttrcl Button -of Invangatio* to Uvemde Imtmacitnal Law ut Ex^sfsrHorial law 
E*fot£z**m ^c±M4ti F 13 Op. OJ.C. ]«^( I . . }C ^ 

"* iJ. it 645.7Q; Camming, uf Ukfurf JimcJ Cr^f m NkOnzfr* * Roatm. 8J> F-2d 939. 535J£ 

^.C Cc. IMSJi i,-B««..W<r v r AteF, 75S ¥2d l«B t L453-iS {3 1* Co.). rfowrrf, *79 Ui. (lSlfijr 
1 S«j tjj., MkWl J. Gknaon. RusiB£ tbe PAqocte HibaaiL Ii Vudabaa *f Outoirauy Latassdoail Law tbc 
EiKirtfYt UncDBHitutiau]?. SO Nw. U L. REV. 321, Jii L)6ii Hmkin, BuaaffriCMl Law At Li* in fa 

UBinid SEito, 82 MEHL L Riw. »67 tl9S*) : Julc, LoIkJ, of CoKtihu^oJ r**tr Cq,iQ«j 

Between Fornen Petiej *nd lm™tinnil ?1 Va, L *l£v. 107l t ] 379 {IBSSfc ics lbs Joib4bo tL Oi™nf. 
Aju; Mj j nsc Prnidcat Violin Curtomuy ^,^^00*1 Law7, BB Am. J. WLL, 913 (t 9gfi). 



which the Supreme Court observed that "urternatio] 
claims thai the federal judiciary has tfat u 




This view of customary international law 
nowhere brackets presidential or federal power within the 
0* Supremacy Clause discusses the somtcs of federal Law, 
■ami the Uws of the United States which shall be made u 
made, gr which shall be made, under the Authority of the 

mtenianonal law is nowhere mentioned in lie CoadtirutiorL as an mdependcnl source of federal * '■■ ; 
law or as i constraint on the political tranches of government. Indeed, if it- were, there would I. 
have been no nccdjo grant to Congress the power lo *Mc£ac and punish . . ..OffeosEs'ajaiiki the .■ . 
Law_of Nations It is alj^lcaijhanhe^g^ 0 f mc i^bn was thai yL aws^^^ 

of Jhe United States" did not include the law of nations, « mterti^orullaw wS t&^miBcW**'! 1 *"' 
eighteenth ternary. In chaining thr jurisdiction of the Article IE courts to- cases arising >nder .. 
the &nstitim&n and the Laws of the United States," for example, Alexander Hamilton olfnfiT 
include the law of nations as a source of jurisdiction. 11 * Kather. Hamilton pointed out, claims 
involving the laws of nations wouJd Siise either in diversity east* or maritime cases 111 which by 
oefimtioo do not involve *«rhe Uws of the United Stains," Little evidence exists that those who 

traded ihc Philadelphia Contention in the SLimnjcr of 1?S7 nr.Jhe.aata r^ifViro ^v^hn^ .., 

helieveri lhat federal law would have included customary intfirnati os ^^]aw^l^lS'X^1fl^ 
law of nations was part of a general commML law that waa not true federal law " J ' ' ■^™ TaSr "f 



Indeed, allowing customary international law In rise to ihc level of federal law would % 
create severe distortions in the structure of the Constitution. Incorporation of .customary " ' 
mtcmauonaJ law directly into federal law would bypass the delicate "procedures; mlab^b^Lby 

■ ■■ :zz: iYeestt 

\ (be sfctui *f cwtoemry inicTiHSwiil li« wiifrb, UK.Adenl Irnl tfttae, ha beta flst lubjeAaf 
with Jcgil acidemia, The Intimacy of iuettpi^cEig; cusiooaty inImn1»oiJ l*w u fodcxil l»w 
iUl been jabjecttd m thcie QEhanpa to enpuliai dknifau. Sv<Ml A. Bradley & Jut L GotSimiih. fliitanwy 
ic^figai] L*» Fcd£J j ^jnmoa a ^ ^ HodaB 110 ^ j_ ^ wS; E17 

KtS^ ^ Ph£H * * A J*™™* ^ ^ Ciuttnur* tamubaml UCLA T>R« -fi65-^ 

Th^e claims ^ sonc u^enjrf. HubU H. Eoh, li W^c^ ^ y AU 

RhPom to ProtasfliT Bradley aad ^Usaiih, F^ribjua L 1h. J7I (]997)- B«di 5i=pbcty Tta Uw'nf 

^n^L rT^ Federal ^ AiW 64 Fafdtttm L J^, SST^ (Ufl^ 

; ™f r ^ Co^tt hm stipes to ihu erinc* ,rve»l cbati. S« 0^ ^ EpioJrr ft Jiek j_ ^,1^^ 
^ ^ CWt ^ea^rflaon-bd-alHatB™ ^ Line™ « Fprih™ U Eev,.^ 3M 

l,B ujLdw«Li h f B . !! r - — ^ e ■ 

r IflsS R^iST^ V^^^l^ ^ LJ * rfNiMn. n Evly Aira™ L.w F 45 V„d L Rev. ( I* , 'OW7 ' ^ 
J 5 ^■S^^ t ™ C ^^^^^ RC ^^ 144 Pi. L. Rev. MlM^a 



, .™. _ _ mr . 

lit Constitution for ; 

inlernauoual law is not approved by Two-thirds of Congress ^-.^hrefr^Sla 
le^atuics, it has not been fused by both bouses of Congress aud~saga«j ^y^eTreactart; npr H \ 
is it nude by the Presidfirit with the advice sod woeem of two-thirds of the Saultl^iothe: "p L ;E: - 
wonts* customary miernarjouii] |zw has dot undergone the difficult hurfj^ibflj fju^.d ;bcf<?re ^".K 
enactment of constitutional amendments, staru(es t or treaties. As such, it cm^ve no - f - 
on the government or on Amcricjin citizens because it is not law '} 14 ffijjaa: ^-jw^g^jFpjiSBg 1 ? -j 
treaties in the Supremacy Clause dots not render treaties automatically ■ * 
comt, not to mention self-eseaitixie against the executive branch. 1 .'* -s-lf e^M : irtitit^l^b*v^: : % : fi5f: '* 
undergone piwidcariaJ signature and senatorial advice and consent can have no binding': legal h !/! ' : 
effect is the United Stales, tbcu it certainly must be the case thai a source^ of rules' ihal^ncw r " 
undergoes any process established by our Cfinintution cannot be Jaw. 1 J * Vi^i ; 



If js well accepted thaltbepotiucarbrabct^ — 
tional law within their respective spheres of m&mty* - T>, ^.O^r^^ffijfl y 



Supreme Court since the earnest days of the Republic, m The Schooner Exchange y r McFaddokf 
for example, Chief Justice Marshall applied customary inicrnalional law to the seizure of a H 
French warship only because the United States government had not chqsoi * different rule. 

It seems then to the Court, to be a principle of public [ualcxnatiooal] la*; that 
national ships of war. entering' the port of i Mendlyliw^g^^br^ tS 5jg&ffK 
reception, arc to be considered as exempted hy the consent of that power trooTits . ',-^1 
jurisdiction. Without doubt, the sovereign of the plate ii' capable of destroying" ™ 
this implication. He may claim and exercise jurisdittion, rather by employing '.' ' * 
force, or by subjecting such, vessels to the oriUnaiytrihunals." 7 -Y-i£= 

—In Brawn v. United Suua> 12 U S r {3 Cranch) HQ (1S14), Chief Justice Marshall ajSL 
that customary international law "is a guide which the sovereign follows or abancVjns'atms wilL 
Tbe rule, Lke other precepts of morality, of b^manity, and even of wbdom. is" addressed ^.'jhe 
judgment orthe sovereign- and although it cwinol be (Imegardcd by him without obloquy, yet.it 
may be disregarded.*"- In twenty-ilnt century words7overridipg customary iniemational law " I 
may prove uj be a bad idea, or be subject to criticism, but there is oo doubt that the government 
has the power to do iL 

■ "' ^^rcsry ■— 

>u C/ IKS v _ a*tk a , 4Q US 9 IS ( IJHQ) (imbbiot kualiavc for tifltts » intoo fovmtom I^d 
^nadbBcnt u fupored by Article 1^ Swoon ff tbr mil lrpsljliiiqj r 

*° dtowun cikHflmMy jffliiMtiwUl * tu lie feree t.f federal lx~ ™1<1 oqfe ucaifiera mUew 
uaisr Ub Apponcmerm Qaiue >nd. Bk aD^dtk^Biwu (Jodriia^ u fl would ^ k* ade HM^lcielry g q& nfc Uk 
Aiaerjia 1^ jjrtas (trtu(t j prwwia of iascnmioail prutk^ Uiu, eiihcr Ok kguJitwr * oSon of tbe 

„ ?t Jo1 ^ C - Yoflj olflbi]: ™ n *™* CooatfTBiion: Trwto, NncHSelf-EMMiioa mni iht Oticinil Uisd^itmdiiif 
S3 Co.mn. l Jttt. ( L9S9> (flqa-KirHntcurW «f jnstiirf by the ortfBri gwfcr™diiu.£); John tVoE 

Sf!^ 1 ^ La^udQiaB: A Tcrta] ud Smjctinl Dtfeme of Noc^E^vti^ » Grima.' I_ Rrr. 3218 
ittBMV) « m ™ ^MIE tfraflatutlGOil tcm iqi rtnmiJE nsjurre in^tffitiltetiQn gf maty oblipnam fejQTl 

I* J 1 f? Cntfti 1 1 fi t 34J^6 (U H) (cngfl^ ■ddri). 



I n d ee d,, proponents of the nonon that custamuy lr.toni ^^ijH iMt 
litllc strpport in either history orSuprtzcc Court cast law.' It is &ue thai m < 
involving maritime, msurance h and cofumcnrial !aw r the- federal Mnrbs'ial 
looked to customary inlmatianiJ iaw as a guide. 11 ' , Upon closer exarc^ 
however, ii is clear thai ™iomary. international law had the rj^oii^qg^^aMB 



t, ii « clear thai ™totnary.mlcrnarional Jaw bad the s^'^^'b'MtSHic^ 
d law that wts applied in federal diversity cases' under "jftrffr «V^p^3p^g 
(1842), As such, ii was not considered true Inderal law iuider :thVSi%cma^lau^J 
=uppuii Article m "arising vwkr" jurisdiction; it did not pn>^™}^con^^fe^S 
did HQi biaid. the executive brasch. Indeed, evra'duruvg Iha "peVi^^lhS*^?^ 
acknowledged thai the laws of war did not qualify a^frue AtfS&te^ 1 ^ 1 
serve as the basis for fed cm] subject mailer juriidietifML "■ \ 
92 U,S, 2E6, fur example, line Supreme Court declared thai I* i ■ nnffifipL . 
S^^Jj^l^ _^ recogacdjjj r the law of nations applicable to i'rbiajp^^rwS^^ J'"- 
la*s do Mt involve "the constimtie^Ta^ 
5tan=. ] ™ The spurious nature of this type of law led the Supreme Court^uw&ii^&s^f^ 
£>re AJt Cp v. Forfeits, JEW U.S. 64, 78 (1938). to eliminate e^era] federal common Ibw.? ^ 

Even the case m«t relied upon by pfreponcnis of customary iotemational law's status as 
federal law, The Ptujutte Habana, itself acknowledge thai custwnary miema&mal law is 
subject io override by the aetiop qf thejiohrjeal branches, ThcPqeuete Hobem involi 
question whether U.S. aimed vessels in wuiqbc «uM*«4in^ ca^'&sb^y^^] 
to memy nationals and sell them as pri2c. Ip that case, ib-c Cburt sfjpued an'inrernariona] law 
rule, and did indeed say thai "international law ia part of our 1 law."™ But Justice (jray. thai 
cuntinued, "wAere iftew is no treaty and 7K> C&tfrviting en>curi*v or legislative act or judicial 
Jcaston. resort must be had to .the customs and usbec* of civili±=d Nations." bj otbn 'mnli, 
while it was willing to apply customary international law as general fednaLconmjou" law^this 
was the ^ 0 f Swift v. Tys^ the Court also' readily acknow)ed2ed u^' the political bra^chB 
and tven the federal judiciary could ovemrfe i; at any time, '.No Supreme Court'dep™ m 
modern tames has challenged that view. in Thus, imder clear Supreme Goim r^ede^my 

m^Tb^'^^v^ T^ 0 ^- Vi Modco 264 4 * 2- « f 1924:; Ki^^ ^j^^SSS; 

, - , 

^wu. dK^e f M fa pJrt^ btHd^i .nd ^ if to d« ». rh^ ^ ^ (Je^ ihen 

Tb? Btots NipMj d, CMt* y. Sii*^ 57d U.S. th* 'ict of jaip- d^trint 

M»B£Bcf to d*t3te bow [d cEi^iKt fmV^ policy. " J .™""- 

die aSl T^T^iSf 11 ^ ^ 7^ kw l ™^ twtCT ' la ™T i «^« of turtHimy imnnflMmJ .liw .vi* 
da Ah« Ton Sattia, ^ m ^ 
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piesidcn'jaj decisis in the nureaf conflict concern!???? _ 
Taliban militia prisccm would eoiistitule a L+ tx>nlrolljiE Jn cxeikti^aE^ 
ijld completely override any customary immUCimal law M!m^; lJw; 

Const) Uxti o oal tort and Supreme, Court Dadaons Bsit 
upon interoatinria] law io restrict the President's disortiotfi'ier 
structural problems. First, if customary intern atjq pal j law. 15. ji 
receive all of the benefits of the Supremacy Clause, - Thercfbrfi^S 

would not only bind (he President but it also wouln : pic-i^^r^tc'.^a^ 

inconsistent federal statutes and ironies that were ousted,- before ^mt'^'c" \of . h l_. 

inicmational law came into being. This never happened, Indeed,- : ]^ving 'eust'objary'" 
international law this power not only runs counter to the Supreme Court ^ A< {r*-^ ftr rfl?™j ^N^vr,'"^. j? " " 1 
but would have the effect of importing a body of law to restrain the three, bran^^ of^^ejricym ifjf^'-. '. 
government thai never" uncSrVentHmy^a^mv^ — ^ 
customary bteraationmi law does not have these effects, as the constitutional -tejet, piic^i^uJiL?:- '<.-.* i\ 
most sensible readings of the Ccmsatutioh indicate, then il cannot be true federal law undertow ' 
Supremacy Clause. As non-federal Jaw, ihen, customary intemaqcnal law cannot bind the 
President or the eaecupYe hraoeh, id any legally meaning way, in its conduct of the war in 




Second, relying upon customary inicrpationaJ Isw here would u^e^iftffiV Sj^jj^s**^** 7 " ^-^j 
control nver foreign relations and his Cammjnrig in Chief authority, - As -we bav e_ rm^l j . ft fc 
Pttsjfient under the Constitution is given plenary authority over the condLset of ihe Nation's . '"■ J" 
foreign relations and over the use of the military. Importing customary international law notions 'jji- 
concerning armed conflict would represent a direct infringement on the Pje^denx's.diicr/e{^^ ¥f 
the Commander in Chief and Chief Executive 10 determine bow best m cooduct thc.Nafj^ t 
military affairs. Presidents and courts have agreed that the Prasadcnl enjoys jhe fuUm discretibn 
permitted by the Constitution in commanding troops in the field/ 11 It is difficult ^ioj^ what 
legal authority under our cflnsti'tutiorial system would permit cusrtrmiaiy"inie^^ • - 

restrict the exercise of the President's plenary power in this area, which is granted to bimdjjwlly 
by the Constitutian. Further, reading customary mterriaiicriainiaw~to^ jaV would" ~ 



1 
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improperly inhibit the President's n?lc as the representative of the Nation in iia foreign affairs.^ 
Customary law is not static; it evolves through a dynamic process of Stam custom and practice, 



"Stales necessarily must have the authority to enniravene mtematioua] uonns^ iMwevcTjjSr it-is - j 

»me CiIH3BL w p.£p Tel-f>*n u T eKhma i nl-i U pmiklip 1->K V -}A TM 

i 



Cwrt and bu been lhujtly crmoiid by v>at aiexju. e . fr Tel-Ona v. Lihj**e Arab Republic 726 FJd 774, 
KOE-10 p.C Or.) 9tA) (Bt&* J.. «BsniHiDiX M- acricd, 470 U.S. iDQ) ([$SS) r u wdl as by 
Cunis A. Bradley i J«i L. G«UfaB[L, The <Wnl EUeptuaity tntcnutioMj Uamm Xl&ba iiiiHiiaa; ' ^ 
FofdhamI„R« l 31* p 3Jy(l»7). ,,*^77\, 

Set MvBOlM^Lnn tar TinMlbv E. Fkmpn, Ilr^ty Cmyiid u lir Ptt*i^^ t-Jrd John C. Yoo rvpnty 
AssittLut Aboner GoeraL. OfSu ef L^al Cotmfet, Jfif.- Tfcr Aejj^c?U*f QhudbiAdmtJ ^fjApriO' te CcmAta 
SMiiary Op<crcri6nj ^priJtjf r^rUTiiu iUrJ ^opppw S^ppsvti^j TW tSejn, 25, 2001) (fei^wLi^ tiiUwrLlk3)? c^^.; **** 

"Wlen -"Jticiiiiiin^ principtci «f unbmciauJ: la* La is icliiknu friib other rtn** ^ ExmHive. brocii tpaia 
H>t Emly u ib mterpj^sr ^f^auiliy totcp^J Mi mdnubal rule** u wnJd Ub courtt, tiut >kv u as idrecit'of 
ita&Aird* il belir™= 4ueiUc fcr 1be cwnniii(iiw of DafHnti nuJ protective -of paticl tMamT' S^bbatau, 37* 
U^. rt 43I^J r See aho K*ppnwAcr v. United Stua, SD9 FJypp. I02^ h IBa* (NJj. Cil l^WJ rUnda"*e 
dDtt™ of KpaniKB (rf pcwoi, Dm miiBS sfib^ itermu^ [..^ BHanrtiMJ law] ii eatndol to tfat * 
■ ^-™ii^40L^.AU>Cc^^|13.24rfretaQrt^^^ 
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the proccK of changing state practice 3 

wc observed in 1989, ri [ijf the United Stale is to pajtjtfpali iirflu , 
the Executive must have the power to act bmoastaJly^w^m^ 
necessary/' 12 " The power to override at ignore ciisiom^'iiitniiflticnai; 

applying to armed conflict, is "in Integral part of the President's fore i 501 affiunpo'wer "H? ^ - u j 

Third, if customary mteaTiatioDal law is truly federal \lawy-ir jsrj 
enforceable by the federal couiu. Allowing btnnatienal lawia 
war power in this way, however, would expand the federal judiciary's aulhor^^inTcT 
il has little competence, whs? the GmsrinitioQ does not tesmdly-ealltfpE^^ 
where il risks defiance by the political branches Indeed, treating migi^^^ifijMano^^w^s 
federal law would require the judiciary to intervene into the most .deeply og^Utf^>^lesfi&&i* ^f^i : : 
those concerning war. This toe federal courts have said they will not do;.jno^jw?tabty dunng ie^ : J : 
KoMvb'conQi'cL t! * Again^the practice olihc^raneTra'a^ons^^ 

cmtociaiy.isle^ational law 10 be federal law. This position makes ■ sgaac^eflffn^ ak t h oi fi i^^ , 
democratic theory, because cariEciving of ujiematioiia) law as a restraint tin wannaJdng would^ 
allow norms, of questionable democratic origin to constrain actions validly ulcen under the U.S. 
Constitution by popularly accountable national representatives. ' ' i 

Based on ihese conaideralions of constitutional text, structure ami 
.that any customary rules of mtcrnatsonal law that apply to arined -J_ 





Presidcnt or the U.S, Armed Forces in iheir conduct of the war in Afghani stan, i^i 

B. Jto the Customary Law* ofWarAznto to oi Oaeda or rh<> Taiiban MiUria? ^. . , Y 

Although customary international law does not bind, the President, the President may still 
use hia do mti Tutorial wajmiaking authority 10 subject members of al Qacdaor the Taliban jnilitia 
lo the laws Of war. While this result may teem at firS-T glance To be counlir-IalTJLUVc^ Jt^is L a 
product cf the President's Conunandfif in Chief and Chief Executive power? u'^'skiuB.tfapvjw 
effectively: ; ^^^i^j/aHd"-" 



The President has the legal rad constitutional euihority to subject both al Qacda.and 
TaJiban to the laws of war, and to try their members before military courts or eonan^iens 

instiruicd under Title 10 of the United Stales Code, if be so chooses. Section Sifi "cif jitle^ 

provides in part that M [g]eceral courts-martial . , L have Jurisdiction lo try any jieraon w hojoy t^c 
law of ar is subject to trial by a military tribunal and may adjudge any punishincat pe^ttedby ' 
the law of wai' (except for capital punishment in certain eases). Section 821 allows for the trial 
"offenders or offenses that by statute or by the law of war may be tried by military commissi ona, 
provost courts, or other mililary tribunals,'" We have described the jurisdiction and usage of 
military tribuoals for you in a separate memorandum. Wc do not believe thai these courts would, 

a 10 try members of al Qaeda or the Taliban rnilitia. for viobjtfions ^^■j^^isf*-^' 
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war. even though we hive concluded thai the Ws of war have nif£fii 
- on the President. 

This is so because the otrension of the common laws of war t" 
CHmx, i wi'fctory measur* thai tht President can order as-jv^unra 
Supreme Court his rtcognized, "an important incident u> the i^nduct c 
measures by the military connnaaad not only to repel and defeat^ ' 
subject to <Ji5ciplinary measures those enemies wliDj^.thcir^alttip 
military effort have violated the law of war,*' 135 la anotfw- "c^c j a j j 
absence of arLcmpts by Congress to limit the Prtiideot's jiowrir, J 
Chief of the Army and Nayy of (he United States, he may, in timtof. 
the jurisdiction and procedure of military c 
commisskinsv ifl territory- occurijedLby.^ 

his Commaiidcr in Chief authority, the President could impose the Is 
Qaeda and the Taliban militia as part, of the measures nera 

successfully. - 3 1 

Moreover, tht President's general authority over the conduct of foreign relations entails 
the specific power to express the views of the United States bath on the content of international 
law generally and on the application of ■mternatictaal iaw to ~p~- ^ fer ^« i^^friT "fijffiTflftCr 
principles of inicrnatioiiAl iaw in its itlatipns with other stales, the ZxecufiTe^Sranc^^ea^i^t 
only as an mtcrpreler of generally accepted and traditional rules, as would the courts, hut also as 
an advocate of standards it believes desirable for the community of nations and prolecrive of 
rational concerns.^ 11 Thus, the President cao properly find tht uixpre^tflted eon^etbe^weffi 
the United States and transnational terrorist orgatuzatiotu a "war" f«Jh* purpo^^f jJlc 
customary or common lawt of war. Certainly, given the extent of hostilitieg both, in IheJJm'ted 
States and Afghanistan since the September 11 attacks on the World ifedt ; L C«lejj«arl J j^B 
Pentagon, tht scale of the military, diplomatic and rmancM comrnitmcnts^hy_teie; United. ^lar£s 
and its allies to counter the terrorist threats, and the expected duration of ! tl^or.fl^.-u-wo^a^ 
entirely reasonable for the President to End thai a condition ctf kl war? exited for-p^D^cSiflf ^ 
triggering appUcaiion of the common laws of war. He could also reasar^bly-^d ~jrf 
the Taliban militia, and other related entities lhal arc engaged in conflict with ,the.IJoiled- Stages . - 
were subject to the duties imposed by too « Laws. Even if ffleffltffl orth_K'i^,ajd 
orgardzajjoas were considered lo be merely "private" 1 ac-tprs, they could nonetheSess^ be^Jbe|d rc— 
subject to the laws of war.' H "V',.>. ?. i \ ae ^ . , 
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In addition. Congress has delegated tq the President sweeping authority with respect to 
ibe present conflict* and especially with regard to those organizations and mdividuahi implicated 



1 * Su Ei pent QufT^, 31? V£. J , 2i-29 (1*421; Himi v JHac Anh#, 33 B U.S.. 197, 20S {194SVP*i&Ml&. ^ 

officials or annri vxm ffiwkrv % pnrt of flw pmB^tin of wit, fcfifcaine* of flic aoriOffici j 

L " rfarftrt v. K !A j rib. 343 U.S. 341 k 34ft <1 " ' ■ " J v J% " J ' ■ 

&Wfl(»» r 376 U.S. » *lt33. 
,H Akdkr v. Xnra.fcit. 70 F3A 332, 243 fid C* .) CTTk Jjabiliry of piwte indWiduali ft 
h» bm i«»puzdQ\ mice World War I ta£ wii ugainjiml g T^Lipaiibcr^ iflcr Wndd Wv H . . 




in the tetrariflattadcsQFScpianb& 11, 2i>01, In the wake of it 
Pnb. L. No. 1Q7*40, 1 15 StaL 224 (300 1). Congress found..!! 
trcathtfious violence were amnuttcd against the United S.ta 
raider it both necessary ai;d apjjropriaic mai lie Unitjcd^StaSe. . 
and to protect United States citizens both it home 'mdij&casit^ 
pose an unusual and e*uao«iinary threat lo the mtional"5ccuiiEx ^ 
States," Section 2 erf the statute authorized the PtBsidtnt "lO.^S^gUj?^ 
force againsr those nations, oryaribaripni, fir wrap^^^g^^^., 
committed en aided Hue temsrist attacks thai occurred fln Septcmhaw^^^ 
organizations or perscmi, in order in prevent aay future.! act* of ipiaman"on^hj^^ijm. J aj 
United States by such nations, oijanbsriorji or persons. 1 ' Read Together -j^yih- the" I* ^ 
constitutional aulhorities *s Commander in Chief and as mteiprctcr of jjctcmstion^i^w',' tbjs- 

atTiliaicq groups to trial and punishment for violations of the cemjoea laws oi war^'S .me J jJ!|?!*" 
President determines that it would further ihe conduct of mih[a^oiMJ3tiim5iorgonmh'iil^fi.tljit|i jjpS^i 
defense and security of Ihe United Slates and its riujens. ? »* ! 

C frf try j t/.S. ^Frwccrnc^f^cr fce Tried /or V iol ations of ihe Lawj of War? 

You have also asked whether the laws of war, *s <*«™p^rg*<*i hy rj/TTTS jft jjjjjft^&?iuynp»i* jm| 
al™ apply to United States military personnel engaged in aimed «H^n..wj£^^ 
ihe Taliban militia. Even though the customary laws of war do not bjuud. foej?resjdciil;as ij frrjrrM - j. j-T 
law, the President may wish lo cart end some oi all of such laws to the conduct .of,; 
militar y operations in this conflict, OT Id the trearinenl of mcnbfirS of id Qaedau:, Ih^g^l:-!-^'- £ 
captured in ihe conflict. It is within his Constitutional authority a^Cairunai>dj^-in^^^ sg' £ 
The Common laws of war can be Viewed as rules governing me conduct of military, peracrcud _Jn 
lime of combat, and [he President has undoubted authority lo promulgate 'surh ruJes Jand. 4o 
provide for their crJbrccnjcnL 1 " The Army's Manual on the Law of Land. Warm^wbl^ 
represents the Army's interpretation of the customary ujtematioiial hrw governing, anneal conflict, 
can be expanded, altered, or overridden al any tim e by prestdeDti^l a 0t„ as the Manual .itself 
rtcogniici. 1 ^* This makes clear that the source of authority for the application of the customary 



11 Thr f*nitcn( hu trwd JutlkXTty under tie Cowr i t fl d cr La Chief Clause to i 

Lonag v. Vmu4 SutM, 5 1 7 US 741,™ ( 1996} rn« Preiidaa's Artie* is Comraioik* kChkf 

Elosea, 41 Tj.5, 0* PbSm5?» l^MKTta af (be cSc^'u? uLfalisi nk( ■ 

^wm of the iony, a tf ftda i ibitd'>. Ttc cxecinSYt: branch haa tang •awted tfsrt ( 
impKitiDBed pffl^ to wmkut, rdw far Qw jo™mwst of ihe wsy* b ihe ikato/e* of leejilarian, Po^tt ofthc 
Pn*Jrioa » Crate i Militia Boos in the W u Deptrtmeni, l& Ofr. An> lW 11, .14 (lfl6U..lpd n d r ■Luudj ..j™ 
(tile. AUemcy Gcvenl Wirt KEKladed &tt ngdiHw. b™cd by tht haibi aa t4 tarnkpudeat tuca^ty 
Knuatd in (Ww even after CHptu repelled, rhe mun.te giving: Tbcm wp^*^ swtinn "in *11 toi where a^y ■ 
newt tjunfiirt with peiWve: Iciillnieo." Bun^rt t*y of Gracal MAHnni5 f I Dp, Atf y Gm 5+7, 543 ( | jjifsc : ^ 
Tndcpmosnl of cht Pftrjdent »t pprrrmnYiu ia chief b*™ fiequenuy beea eierciied in adiniaiVtedflg hutke . 72 

to CaKa mvrivina mnnhen of tine Anocd Fotch: 1[ijD(lt*d. until 1B3Q. cstnuti.inmia] urm convened ioJelyiotl [ibt ^.'^1. 
Prwidoifi] ticWiTY aa Coannafldtt^i-akt* CttyptuiM*] ftescuch .W, Tie Cwatitnti™ of the: United ■ ^ 
Saaet oTAnxiiea: .'ualywis ind lmapmi£ioii47y (JflST). .^_- 5 ^ b . i,. 

™ FM ek 1, 1 7(c> 
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Chief power. 

Moreover, Hue President has authority lo limit or f puli fy ^c^ph ffiijj 
could acmpt, tea example, certain operations from their coverage, or apply _s^£du!'i 
the Dorrmqn laws of war to this amflkL This, t» t ii an aspectofjjiie ^ffi ffi '^rrcmf ) 
Chief authority Id nam?wing the scope of the substantive probations thatj^jy iagra 
conflict, the President may effectively determine n lhe jrajMHctiof*^" : 
commissions. He could thus preclude the trials of Unjied Statcs^mii 
charges of violations of the pcumncm laws of war- 
Finally, a presidential delejrrnnarion cooKcming the ar^licatijjn^^tht i 
prohibit] cms of lie laws of war 10 the Afghanistan conflict would ubf-prqciluflcihr — - 
of military justice trtm"^Iyih^io-frieiiibciT of ihs^S-.-Ai: — J : 7 ' * 
Aimed Services would still be subject to trial by eoutK -martial J 
Code of Military Justce (the "UCMnp Indeed, if ihc President were in issue ".aSTl 
certain common laws of war for the military to follow, &i1tm» to obey that order would wnstitott 
aa offense under the UCMX llj Thus, although the President is not constitutionally bound by fob 
customary laws of war, he can stilE choose to require the U.&. Armed Forces » obey than 
through the TJCMJ. ^ 

JTius, our new that the customary mternaooi:*! laws of armed conflict do not bitid (he 
President does not, in say way, compel the conclusion that members of the UJS. Armed Forces 
who commit acts that might be considered war criffiet would: be free from military justice,:,. -. 7r 



For the foregoing reasons. *e conclude thai neither ihc federal Wa^Crwics Act ^r^the 
Geneva Conventions would apply to the detention conditions in Guantnianw Bay, c£b3,_ai;"tp 
trial by eailitaiy wmmission of al Qaedm or Taliban prisoncn. We abo conclude ttua'cistomuy 



u law has no binding legal effect on dthcr ihc President or the military because it is 
not federal law, as recognized by the ConstihitioiL Nonetheless, we also behave .tha^^he 
President, as Cocjmander U1 Chief, hai the tanstirunonal a^UlOfity to impose ihe customary £lW£ 
of war on ooth the a) Qacda and Taliban groups and the U.S. Aimed Fona^~ *,~^ 

Please let us lenow if we can provide further assistance. " " '." 7"""'. " ' V^^J 1 1 
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January 15,2003 

Department of Defense Memorandum 

From: Secretary of Defense Rumsfeld 
To: Head of U.S. Southern Command 

Re: Interrogation techniques used on detainees at Guantanamo Bay. 




SECRETARY OF DEFENSE 

lOOO DEFENSE PENTAGON 
WASHINGTON, DC 20301-1000 



MEMORANDUM FOR COMMANDER USSOUTHCOM JAN 1 5 2003 

SUBJECT: Counter-Resistance Techniques (U) 

(S) My December 2, 2002, approval of the use of all Category II 
techniques and one Category III technique during interrogations at 
Guantanamo is hereby rescinded. Should you determine that particular 
techniques in either of these categories are warranted in an individual case, 
you should forward that request to me. Such a request should include a 
thorough justification for the employment of those techniques and a detailed 
plan for the use of such techniques. 

(U) In all interrogations, you should continue the humane treatment of 
detainees, regardless of the type of interrogation technique employed. 

(U) Attached is a memo to the General Counsel setting in motion a 
study to be completed within 1 5 days. After my review, I will provide 
further guidance. 




Classified by: Secretary Rumsfeld 
Reason: 1.5(c) 

Declassify*,: lOycars ^ Declassify Under the Au«hority of Executive Order 12958 

11MP1 H^MFlFIl By Executive Secretary, Office of the Secretary of Defense 

yiHuLRvOiriUU By William P. Marriott, CAPT, USN 

June 21, 2004 



January 15,2003 

Department of Defense Memorandum 
From: Secretary of Defense Rumsfeld 

To: General Counsel of the Defense Department, William J. Haynes 
RE: Review of interrogation methods 



- U NCUSStfKD 

cFrRETARY OF DEFENSE 



JAN 1 5 2003 

SUBJECT: Detainee Interrogations (U) 

Si by *c U.s y ' ATO , JForees in the war on terronsn, 

"colendatLs as waited on «he followng tssnes: 

. (S) Legal considerations raised by interrogation of detainees held by U.S. 
Armed Forces. 

. (S) Policy considerations with respect to the choice of tnterrogauon 
techniques, including: 

O (S) contribution to intelligence collection 

O (S) effect on treatment of captured US military personnel 
O (S) effect on detainee prosecutions 

O (S) historical role of US armed forces in conducting interrogations 
. (S) Recommendations for employment of particular interrogation 
techniques by DoD interrogators. 

(U) You should report your assessment and recommendations to me within 
15 days. 



By William P. Mamott, CAPT, USN 
Classified by: Secretary Rumsfeld yfJQU^SSl F IED June 21 * 2004 

Declassify on: 10 years 



January 17, 2003 

Department of Defense Memorandum 

From: Defense Department Counsel William J. Haynes 
To: General Counsel for the Air Force 

Re: Review of interrogation policies 



JLM-22-2004 10:29 



DOD GENEKHL COUNSEL. 



t Unclassified When Attachment is Removed 

GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE 
IftOO DEFENSE PENTAGON 
WASHINGTON, D. C 20301-1600 

JAN 1 7 2003 



MEMORANDUM FOR THE GENERAL COUNSEL OF THE DEPARTMENT OF THE AIR 
FORCE 

SUBJECT: Working Group to Assess Legal, Policy, and Operational Issues Relating to 

SUBJ bL worn ^ o F Hdd by ^ u s ^ Korees m ^ War on Terronsm 

(U) 

f U) You are hereby designated as the Chair of an htradepartmental working group and 
mv executive agent to prepare an assessment and recommendations for me that are responsive to 
Z Z^^orLnof the Secretary of Defense, "Detainee mterrogations," dated January 
f 5 20M l^ng out these responsibilities, you should call upon the resources of the offices 
ofWose inScaX recipients of copies of this memorandum, including requesting their 
participation, or that of members of their staffs, in this working group. 

where U S. Armed Forces may hold detainees. 

OJ) You should provide your assessment and recommendations to me by January 29, 
2003. I appreciate your willingness to assume this important responsibthty. 



William J. H/ynesH 



Attachment: 
As stated 



Under Secretary of Defense (Policy) 

Acting Assistant Secretary of Defense (SO/LIC) 

General Counsel of the Department of the Army 

General Counsel of the Department of the Navy 

Director of the Joint Staff 

Director, Defense Intelligence Agency • 

Counsel for the Commandant of the Marine Corps 

The Judge Advocate General of Jhe Army / 

The Judge Advocate General of the Navy 

The Judge Advocate General of the Air Force . 

Staff Judge Advocate for the Commandant of the Marine Corps 



February 5, 2003 
Slides 

Slides from Secretary of State Colin L. Powell's presentation to the 
the United Nations Security Council on February 5, 2003. 



Failing To Disarm 



FEBRUARY 5, 2003 



IRAQ 

FAILING TO DISARM 
DENIAL & DECEPTION — 



COL: Peace, 
question 



gen: Yeah. 



col: About th 
coming 

gen: Yeah, yeah 

C0L: ...with Mohamed El Baradei 
[Director, International Atomic 
Energy Agency] 




HQ: There is a directive of the 

[Republican] Guard Chief of 
Staff at the conference today... 



Field: Yes. 



HQ: They are inspecting the 
ammunition you have 



Field: Yes. 



Iraqi Declaration Documents 




Chemical Munitions Stored at Taji 




Sanitization of Ammunition Depot at Taji 




Pre -Inspection Al Fatah Missile Removal 
Al-Musayyib Rocket Test Facility 




Pre-lns paction Material Removal 
Arniriyah Serum and Vaccine Institute 




Iraq Denies UN Reconnaissance 




Security Council Resolution 1441 



that fal 



missions in 



the declarations sub 



to this resolution 



raq pursuant 
by Iraq at any 
time to comply with, and cooperate fully in 
the implementation of, this resolution shall 
constitute a further material breach of Iraq's 
obligations and will be reported to the 
Council for assessment in accordance with 
paragraphs 11 and 12 below; 



Failing To Disarm 



BIO LOGICAL WEAPONS 



Mobile Production Facilities For Biological Agents 




Mobile Production Facilities For Biological Agents 



Iraqi Test Flight Spraying Simulated Anthrax 




Failing To Disarm 



CHEMICAL WEAPONS 



Chemical Weapons Leaving Al-Musayyib 




Bulldozed and Freshly Graded Earth, 
Al-Musayyib Chemical Complex 




.-j. Freshly Graded 
^ Earth 



CO 



UN Found 122mm Chemical Warhead 



Failing To Disarm 



DELIVERY SYSTEMS ™ 



Test Stand Comparison 

Al-Rafa'h Liquid Engine Test Facility 




UNSCOM Photo 




Iraqi UAV Exceeding UN Limits 




Failing To Disarm 



-TERRORISM 



I '1 ^ *L 



Al-Zarqawi's Iraq-Linked Terrorist Network 




Af-ZarqawPs Iraq-Linked Terrorist Network 




Al-Zarqawi's Iraq-Linked Terrorist Network 




Al-Zarqawf s Iraq-Linked Terrorist Network 




Failing To Disarm 



NUCLEAR WEAPONS 



Aluminum Tube for Uranium Enrichment 



Intercepted Aluminum Tubes 




Failing To Disarm 



HUMAN RIGHTS 
VIOLATIONS 



IRAQ 



FAILING TO DISARM 



FEBRUARY 5, 2003 



February 10, 2003 

Department of Defense Guidelines for media embedded with U.S. 
troops during future operations in Iraq 



101900Z FEB 03 

FM SECDEF WASHINGTON DC/ / OASD-PA/ / 
TO SECDEF WASHINGTON DC/ / CHAIRS / / 
AIG 8777 

HQ USEUCOM VAIHINGEN GE//PA// 

USCINCEUR VAIHINGEN GE//ECPA// 

JOINT STAFF WASHINGTON DC/ / PA/ / 

SECSTATE WASHINGTON DC/ /PA// 

CJCS WASHINGTON DC/ /PA// 

NSC WASHINGTON DC 

WHITE HOUSE SITUATION ROOM 

INFO SECDEF WASHINGTON DC/ /OASD-PA/DPO/ / 
UNCLAS 

SUBJECT: PUBLIC AFFAIRS GUIDANCE (PAG) ON EMBEDDING MEDIA 
DURING POSSIBLE FUTURE OPERATIONS/DEPLOYMENTS IN THE U.S. 
CENTRAL COMMANDS (CENTCOM) AREA OF RESPONSIBILITY (AOR) . 

REFERENCES: REF. A. SECDEF MSG, DTG 172200Z JAN 03, SUBJ: 
PUBLIC AFFAIRS GUIDANCE (PAG) FOR MOVEMENT OF FORCES INTO THE 
CENTCOM AOR FOR POSSIBLE FUTURE OPERATIONS. 

1. PURPOSE. THIS MESSAGE PROVIDES GUIDANCE, POLICIES AND 
PROCEDURES ON EMBEDDING NEWS MEDIA DURING POSSIBLE FUTURE 
OPERATIONS/DEPLOYMENTS IN THE CENTCOM AOR. IT CAN BE ADAPTED 
FOR USE IN OTHER UNIFIED COMMAND AORS AS NECESSARY. 

2. POLICY. 

2. A. THE DEPARTMENT OF DEFENSE (DOD) POLICY ON MEDIA COVERAGE 
OF FUTURE MILITARY OPERATIONS IS THAT MEDIA WILL HAVE LONG-TERM, 
MINIMALLY RESTRICTIVE ACCESS TO U.S. AIR, GROUND AND NAVAL 
FORCES THROUGH EMBEDDING. MEDIA COVERAGE OF ANY FUTURE 
OPERATION WILL, TO A LARGE EXTENT, SHAPE PUBLIC PERCEPTION OF 
THE NATIONAL SECURITY ENVIRONMENT NOW AND IN THE YEARS AHEAD. 
THIS HOLDS TRUE FOR THE U.S. PUBLIC; THE PUBLIC IN ALLIED 
COUNTRIES WHOSE OPINION CAN AFFECT THE DURABILITY OF OUR 
COALITION; AND PUBLICS IN COUNTRIES WHERE WE CONDUCT OPERATIONS, 
WHOSE PERCEPTIONS OF US CAN AFFECT THE COST AND DURATION OF OUR 
INVOLVEMENT. OUR ULTIMATE STRATEGIC SUCCESS IN BRINGING PEACE 
AND SECURITY TO THIS REGION WILL COME IN OUR LONG-TERM 
COMMITMENT TO SUPPORTING OUR DEMOCRATIC IDEALS. WE NEED TO TELL 
THE FACTUAL STORY - GOOD OR BAD - BEFORE OTHERS SEED THE MEDIA 
WITH DISINFORMATION AND DISTORTIONS, AS THEY MOST CERTAINLY WILL 
CONTINUE TO DO. OUR PEOPLE IN THE FIELD NEED TO TELL OUR STORY 
- ONLY COMMANDERS CAN ENSURE THE MEDIA GET TO THE STORY 



ALONGSIDE THE TROOPS. WE MUST ORGANIZE FOR AND FACILITATE 
ACCESS OF NATIONAL AND INTERNATIONAL MEDIA TO OUR FORCES, 
INCLUDING THOSE FORCES ENGAGED IN GROUND OPERATIONS, WITH THE 
GOAL OF DOING SO RIGHT FROM THE START. TO ACCOMPLISH THIS, WE 
WILL EMBED MEDIA WITH OUR UNITS. THESE EMBEDDED MEDIA WILL 
LIVE, WORK AND TRAVEL AS PART OF THE UNITS WITH WHICH THEY ARE 
EMBEDDED TO FACILITATE MAXIMUM, IN-DEPTH COVERAGE OF U.S. FORCES 
IN COMBAT AND RELATED OPERATIONS. COMMANDERS AND PUBLIC AFFAIRS 
OFFICERS MUST WORK TOGETHER TO BALANCE THE NEED FOR MEDIA ACCESS 
WITH THE NEED FOR OPERATIONAL SECURITY. 

2.B. MEDIA WILL BE EMBEDDED WITH UNIT PERSONNEL AT AIR AND 
GROUND FORCES BASES AND AFLOAT TO ENSURE A FULL UNDERSTANDING OF 
ALL OPERATIONS. MEDIA WILL BE GIVEN ACCESS TO OPERATIONAL 
COMBAT MISSIONS, INCLUDING MISSION PREPARATION AND DEBRIEFING, 
WHENEVER POSSIBLE. 

2.C. A MEDIA EMBED IS DEFINED AS A MEDIA REPRESENTATIVE 
REMAINING WITH A UNIT ON AN EXTENDED BASIS - PERHAPS A PERIOD OF 
WEEKS OR EVEN MONTHS. COMMANDERS WILL PROVIDE BILLETING, 
RATIONS AND MEDICAL ATTENTION, IF NEEDED, TO THE EMBEDDED MEDIA 
COMMENSURATE WITH THAT PROVIDED TO MEMBERS OF THE UNIT, AS WELL 
AS ACCESS TO MILITARY TRANSPORTATION AND ASSISTANCE WITH 
COMMUNICATIONS FILING/TRANSMITTING MEDIA PRODUCTS, IF REQUIRED. 

2.C.I. EMBEDDED MEDIA ARE NOT AUTHORIZED USE OF THEIR OWN 
VEHICLES WHILE TRAVELING IN AN EMBEDDED STATUS. 

2.C.2. TO THE EXTENT POSSIBLE, SPACE ON MILITARY TRANSPORTATION 
WILL BE MADE AVAILABLE FOR MEDIA EQUIPMENT NECESSARY TO COVER A 
PARTICULAR OPERATION. THE MEDIA IS RESPONSIBLE FOR LOADING AND 
CARRYING THEIR OWN EQUIPMENT AT ALL TIMES. USE OF PRIORITY 
INTER-THEATER AIRLIFT FOR EMBEDDED MEDIA TO COVER STORIES, AS 
WELL AS TO FILE STORIES, IS HIGHLY ENCOURAGED. SEATS ABOARD 
VEHICLES, AIRCRAFT AND NAVAL SHIPS WILL BE MADE AVAILABLE TO 
ALLOW MAXIMUM COVERAGE OF U.S. TROOPS IN THE FIELD. 

2.C.3. UNITS SHOULD PLAN LIFT AND LOGISTICAL SUPPORT TO ASSIST 
IN MOVING MEDIA PRODUCTS TO AND FROM THE BATTLEFIELD SO AS TO 
TELL OUR STORY IN A TIMELY MANNER. IN THE EVENT OF COMMERCIAL 
COMMUNICATIONS DIFFICULTIES, MEDIA ARE AUTHORIZED TO FILE 
STORIES VIA EXPEDITIOUS MILITARY SIGNAL /COMMUNICATIONS 
CAPABILITIES . 

2.C.4. NO COMMUNICATIONS EQUIPMENT FOR USE BY MEDIA IN THE 
CONDUCT OF THEIR DUTIES WILL BE SPECIFICALLY PROHIBITED. 
HOWEVER, UNIT COMMANDERS MAY IMPOSE TEMPORARY RESTRICTIONS ON 



ELECTRONIC TRANSMISSIONS FOR OPERATIONAL SECURITY REASONS. 
MEDIA WILL SEEK APPROVAL TO USE ELECTRONIC DEVICES IN A 
COMBAT/HOSTILE ENVIRONMENT, UNLESS OTHERWISE DIRECTED BY THE 
UNIT COMMANDER OR HIS/HER DESIGNATED REPRESENTATIVE. THE USE OF 
COMMUNICATIONS EQUIPMENT WILL BE DISCUSSED IN FULL WHEN THE 
MEDIA ARRIVE AT THEIR ASSIGNED UNIT. 

3. PROCEDURES. 

3. A. THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE FOR 
PUBLIC AFFAIRS (OASD(PA) IS THE CENTRAL AGENCY FOR MANAGING AND 
VETTING MEDIA EMBEDS TO INCLUDE ALLOCATING EMBED SLOTS TO MEDIA 
ORGANIZATIONS. EMBED AUTHORITY MAY BE DELEGATED TO SUBORDINATE 
ELEMENTS AFTER THE COMMENCEMENT OF HOSTILITIES AND AT THE 
DISCRETION OF OASD(PA). EMBED OPPORTUNITIES WILL BE ASSIGNED TO 
MEDIA ORGANIZATIONS, NOT TO INDIVIDUAL REPORTERS. THE DECISION 
AS TO WHICH MEDIA REPRESENTATIVE WILL FILL ASSIGNED EMBED SLOTS 
WILL BE MADE BY THE DESIGNATED POC FOR EACH NEWS ORGANIZATION. 

3.A.I. IAW REF. A, COMMANDERS OF UNITS IN RECEIPT OF A 
DEPLOYMENT ORDER MAY EMBED REGIONAL/LOCAL MEDIA DURING 
PREPARATIONS FOR DEPLOYMENT, DEPLOYMENT AND ARRIVAL IN THEATER 
UPON RECEIPT OF THEATER CLEARANCE FROM CENTCOM AND APPROVAL OF 
THE COMPONENT COMMAND. COMMANDERS WILL INFORM THESE MEDIA, 
PRIOR TO THE DEPLOYING EMBED, THAT OASD(PA) IS THE APPROVAL 
AUTHORITY FOR ALL COMBAT EMBEDS AND THAT THEIR PARTICULAR EMBED 
MAY END AFTER THE UNIT'S ARRIVAL IN THEATER. THE MEDIA 
ORGANIZATION MAY APPLY TO OASD(PA) FOR CONTINUED EMBEDDING, BUT 
THERE IS NO GUARANTEE AND THE MEDIA ORGANIZATION WILL HAVE TO 
MAKE ARRANGEMENTS FOR AND PAY FOR THE JOURNALISTS' RETURN TRIP. 

3.B. WITHOUT MAKING COMMITMENTS TO MEDIA ORGANIZATIONS, 
DEPLOYING UNITS WILL IDENTIFY LOCAL MEDIA FOR POTENTIAL EMBEDS 
AND NOMINATE THEM THROUGH PA CHANNELS TO OASD(PA) (POC: MA J TIM 
BLAIR, DSN 227-1253; COMM. 7 0 3-697-1253; EMAIL 

TIMOTHY . BLAIR@OSD . MIL ) . INFORMATION REQUIRED TO BE FORWARDED 
INCLUDES MEDIA ORGANIZATION, TYPE OF MEDIA AND CONTACT 
INFORMATION INCLUDING BUREAU CHIEF/MANAGING EDITOR/NEWS 
DIRECTOR'S NAME; OFFICE, HOME AND CELL PHONE NUMBERS; PAGER 
NUMBERS AND EMAIL ADDRESSES. SUBMISSIONS FOR EMBEDS WITH 
SPECIFIC UNITS SHOULD INCLUDE AN UNIT'S RECOMMENDATION AS TO 
WHETHER THE REQUEST SHOULD BE HONORED. 

3.C. UNIT COMMANDERS SHOULD ALSO EXPRESS, THROUGH THEIR CHAIN 
OF COMMAND AND PA CHANNELS TO OASD(PA), THEIR DESIRE AND 
CAPABILITY TO SUPPORT ADDITIONAL MEDIA EMBEDS BEYOND THOSE 
ASSIGNED. 



3.D. FREELANCE MEDIA WILL BE AUTHORIZED TO EMBED IF THEY ARE 
SELECTED BY A NEWS ORGANIZATION AS THEIR EMBED REPRESENTATIVE. 

3.E. UNITS WILL BE AUTHORIZED DIRECT COORDINATION WITH MEDIA 
AFTER ASSIGNMENT AND APPROVAL BY OASD(PA) . 

3.E.1.UNITS ARE RESPONSIBLE FOR ENSURING THAT ALL EMBEDDED MEDIA 
AND THEIR NEWS ORGANIZATIONS HAVE SIGNED THE "RELEASE, 
INDEMNIFICATION, AND HOLD HARMLESS AGREEMENT AND AGREEMENT NOT 
TO SUE", FOUND AT 

http://WWW.DEFENSELINK.MIL/NEWS/FEB2 003/D2 0030210EMBED.PDF. 
UNITS MUST MAINTAIN A COPY OF THIS AGREEMENT FOR ALL MEDIA 
EMBEDDED WITH THEIR UNIT. 

3.F. EMBEDDED MEDIA OPERATE AS PART OF THEIR ASSIGNED UNIT. AN 
ESCORT MAY BE ASSIGNED AT THE DISCRETION OF THE UNIT COMMANDER. 
THE ABSENCE OF A PA ESCORT IS NOT A REASON TO PRECLUDE MEDIA 
ACCESS TO OPERATIONS. 

3.G. COMMANDERS WILL ENSURE THE MEDIA ARE PROVIDED WITH EVERY 
OPPORTUNITY TO OBSERVE ACTUAL COMBAT OPERATIONS. THE PERSONAL 
SAFETY OF CORRESPONDENTS IS NOT A REASON TO EXCLUDE THEM FROM 
COMBAT AREAS. 

3.H. IF, IN THE OPINION OF THE UNIT COMMANDER, A MEDIA 
REPRESENTATIVE IS UNABLE TO WITHSTAND THE RIGOROUS CONDITIONS 
REQUIRED TO OPERATE WITH THE FORWARD DEPLOYED FORCES, THE 
COMMANDER OR HIS/HER REPRESENTATIVE MAY LIMIT THE 

REPRESENTATIVES PARTICIPATION WITH OPERATIONAL FORCES TO ENSURE 
UNIT SAFETY AND INFORM OASD(PA) THROUGH PA CHANNELS AS SOON AS 
POSSIBLE. GENDER WILL NOT BE AN EXCLUDING FACTOR UNDER ANY 
CIRCUMSTANCE. 

3.1. IF FOR ANY REASON A MEDIA REPRESENTATIVE CANNOT 
PARTICIPATE IN AN OPERATION, THEY WILL BE TRANSPORTED TO THE 
NEXT HIGHER HEADQUARTERS FOR THE DURATION OF THE OPERATION. 

3. J. COMMANDERS WILL OBTAIN THEATER CLEARANCE FROM CENTCOM/PA 
FOR MEDIA EMBARKING ON MILITARY CONVEYANCE FOR PURPOSES OF 
EMBEDDING. 

3.K. UNITS HOSTING EMBEDDED MEDIA WILL ISSUE INVITATIONAL 
TRAVEL ORDERS, AND NUCLEAR, BIOLOGICAL AND CHEMICAL (NBC) GEAR. 
SEE PARA. 5. FOR DETAILS ON WHICH ITEMS ARE ISSUED AND WHICH 
ITEMS THE MEDIA ARE RESPONSIBLE TO PROVIDE FOR THEMSELVES. 



3.L. MEDIA ARE RESPONSIBLE FOR OBTAINING THEIR OWN PASSPORTS 
AND VISAS. 

3.M. MEDIA WILL AGREE TO ABIDE BY THE CENTCOM/ OASD ( PA) GROUND 
RULES STATED IN PARA. 4 OF THIS MESSAGE IN EXCHANGE FOR 
COMMAND/UNIT-PROVIDED SUPPORT AND ACCESS TO SERVICE MEMBERS, 
INFORMATION AND OTHER PREVIOUSLY-STATED PRIVILEGES. ANY 
VIOLATION OF THE GROUND RULES COULD RESULT IN TERMINATION OF 
THAT MEDIA'S EMBED OPPORTUNITY. 

3.N. DISPUTES/DIFFICULTIES. ISSUES, QUESTIONS, DIFFICULTIES OR 
DISPUTES ASSOCIATED WITH GROUND RULES OR OTHER ASPECTS OF 
EMBEDDING MEDIA THAT CANNOT BE RESOLVED AT THE UNIT LEVEL, OR 
THROUGH THE CHAIN OF COMMAND, WILL BE FORWARDED THROUGH PA 
CHANNELS FOR RESOLUTION. COMMANDERS WHO WISH TO TERMINATE AN 
EMBED FOR CAUSE MUST NOTIFY CENTCOM/PA PRIOR TO TERMINATION. IF 
A DISPUTE CANNOT BE RESOLVED AT A LOWER LEVEL, OASD (PA) WILL BE 
THE FINAL RESOLUTION AUTHORITY. IN ALL CASES, THIS SHOULD BE 
DONE AS EXPEDITIOUSLY AS POSSIBLE TO PRESERVE THE NEWS VALUE OF 
THE SITUATION. 

3.0. MEDIA WILL PAY THEIR OWN BILLETING EXPENSES IF BILLETED IN 
A COMMERCIAL FACILITY. 

3. P. MEDIA WILL DEPLOY WITH THE NECESSARY EQUIPMENT TO COLLECT 
AND TRANSMIT THEIR STORIES. 

3.Q. THE STANDARD FOR RELEASE OF INFORMATION SHOULD BE TO ASK 
"WHY NOT RELEASE" VICE "WHY RELEASE." DECISIONS SHOULD BE MADE 
ASAP, PREFERABLY IN MINUTES, NOT HOURS. 

3.R. THERE IS NO GENERAL REVIEW PROCESS FOR MEDIA PRODUCTS. 
SEE PARA 6. A. FOR FURTHER DETAIL CONCERNING SECURITY AT THE 
SOURCE . 

3.S. MEDIA WILL ONLY BE GRANTED ACCESS TO DETAINEES OR EPWS 
WITHIN THE PROVISIONS OF THE GENEVA CONVENTIONS OF 1949. SEE 
PARA. 4.G.17. FOR THE GROUND RULE. 

3.T. HAVING EMBEDDED MEDIA DOES NOT PRECLUDE CONTACT WITH OTHER 
MEDIA. EMBEDDED MEDIA, AS A RESULT OF TIME INVESTED WITH THE 
UNIT AND GROUND RULES AGREEMENT, MAY HAVE A DIFFERENT LEVEL OF 
ACCESS . 

3.U. CENTCOM/PA WILL ACCOUNT FOR EMBEDDED MEDIA DURING THE TIME 
THE MEDIA IS EMBEDDED IN THEATER. CENTCOM/PA WILL REPORT 
CHANGES IN EMBED STATUS TO OASD (PA) AS THEY OCCUR. 



3.V. IF A MEDIA REPRESENTATIVE IS KILLED OR INJURED IN THE 
COURSE OF MILITARY OPERATIONS, THE UNIT WILL IMMEDIATELY NOTIFY 
OASD(PA), THROUGH PA CHANNELS. OASD(PA) WILL CONTACT THE 
RESPECTIVE MEDIA ORGANIZATION (S) , WHICH WILL MAKE NEXT OF KIN 
NOTIFICATION IN ACCORDANCE WITH THE INDIVIDUAL'S WISHES. 

3.W. MEDIA MAY TERMINATE THEIR EMBED OPPORTUNITY AT ANY TIME. 
UNIT COMMANDERS WILL PROVIDE, AS THE TACTICAL SITUATION PERMITS 
AND BASED ON THE AVAILABILITY OF TRANSPORTATION, MOVEMENT BACK 
TO THE NEAREST LOCATION WITH COMMERCIAL TRANSPORTATION. 

3. W.I. DEPARTING MEDIA WILL BE DEBRIEFED ON OPERATIONAL 
SECURITY CONSIDERATIONS AS APPLICABLE TO ONGOING AND FUTURE 
OPERATIONS WHICH THEY MAY NOW HAVE INFORMATION CONCERNING. 

4. GROUND RULES. FOR THE SAFETY AND SECURITY OF U.S. FORCES 
AND EMBEDDED MEDIA, MEDIA WILL ADHERE TO ESTABLISHED GROUND 
RULES. GROUND RULES WILL BE AGREED TO IN ADVANCE AND SIGNED BY 
MEDIA PRIOR TO EMBEDDING. VIOLATION OF THE GROUND RULES MAY 
RESULT IN THE IMMEDIATE TERMINATION OF THE EMBED AND REMOVAL 
FROM THE AOR. THESE GROUND RULES RECOGNIZE THE RIGHT OF THE 
MEDIA TO COVER MILITARY OPERATIONS AND ARE IN NO WAY INTENDED TO 
PREVENT RELEASE OF DEROGATORY, EMBARRASSING, NEGATIVE OR 
UNCOMPLIMENTARY INFORMATION. ANY MODIFICATION TO THE STANDARD 
GROUND RULES WILL BE FORWARDED THROUGH THE PA CHANNELS TO 
CENTCOM/PA FOR APPROVAL. STANDARD GROUND RULES ARE: 

4. A. ALL INTERVIEWS WITH SERVICE MEMBERS WILL BE ON THE RECORD. 
SECURITY AT THE SOURCE IS THE POLICY. INTERVIEWS WITH PILOTS 
AND AIRCREW MEMBERS ARE AUTHORIZED UPON COMPLETION OF MISSIONS; 
HOWEVER, RELEASE OF INFORMATION MUST CONFORM TO THESE MEDIA 
GROUND RULES. 

4.B. PRINT OR BROADCAST STORIES WILL BE DATELINED ACCORDING TO 
LOCAL GROUND RULES. LOCAL GROUND RULES WILL BE COORDINATED 
THROUGH COMMAND CHANNELS WITH CENTCOM. 

4.C. MEDIA EMBEDDED WITH U.S. FORCES ARE NOT PERMITTED TO CARRY 
PERSONAL FIREARMS. 

4.D. LIGHT DISCIPLINE RESTRICTIONS WILL BE FOLLOWED. VISIBLE 
LIGHT SOURCES, INCLUDING FLASH OR TELEVISION LIGHTS, FLASH 
CAMERAS WILL NOT BE USED WHEN OPERATING WITH FORCES AT NIGHT 
UNLESS SPECIFICALLY APPROVED IN ADVANCE BY THE ON-SCENE 
COMMANDER . 



4.E. EMBARGOES MAY BE IMPOSED TO PROTECT OPERATIONAL SECURITY. 
EMBARGOES WILL ONLY BE USED FOR OPERATIONAL SECURITY AND WILL BE 
LIFTED AS SOON AS THE OPERATIONAL SECURITY ISSUE HAS PASSED. 



4.F. THE FOLLOWING CATEGORIES OF INFORMATION ARE RELEASABLE . 

4.F.I. APPROXIMATE FRIENDLY FORCE STRENGTH FIGURES. 

4.F.2. APPROXIMATE FRIENDLY CASUALTY FIGURES BY SERVICE. 
EMBEDDED MEDIA MAY, WITHIN OPSEC LIMITS, CONFIRM UNIT CASUALTIES 
THEY HAVE WITNESSED. 

4.F.3. CONFIRMED FIGURES OF ENEMY PERSONNEL DETAINED OR 
CAPTURED. 

4.F.4. SIZE OF FRIENDLY FORCE PARTICIPATING IN AN ACTION OR 
OPERATION CAN BE DISCLOSED USING APPROXIMATE TERMS. SPECIFIC 
FORCE OR UNIT IDENTIFICATION MAY BE RELEASED WHEN IT NO LONGER 
WARRANTS SECURITY PROTECTION. 

4.F.5. INFORMATION AND LOCATION OF MILITARY TARGETS AND 
OBJECTIVES PREVIOUSLY UNDER ATTACK. 

4.F.6. GENERIC DESCRIPTION OF ORIGIN OF AIR OPERATIONS, SUCH AS 
"LAND-BASED. " 

4.F.7. DATE, TIME OR LOCATION OF PREVIOUS CONVENTIONAL MILITARY 
MISSIONS AND ACTIONS, AS WELL AS MISSION RESULTS ARE RELEASABLE 
ONLY IF DESCRIBED IN GENERAL TERMS. 

4.F.8. TYPES OF ORDNANCE EXPENDED IN GENERAL TERMS. 

4.F.9. NUMBER OF AERIAL COMBAT OR RECONNAISSANCE MISSIONS OR 
SORTIES FLOWN IN CENTCOM'S AREA OF OPERATION. 

4.F.10. TYPE OF FORCES INVOLVED (E.G., AIR DEFENSE, INFANTRY, 
ARMOR, MARINES) . 

4.F.11. ALLIED PARTICIPATION BY TYPE OF OPERATION (SHIPS, 
AIRCRAFT, GROUND UNITS, ETC.) AFTER APPROVAL OF THE ALLIED UNIT 
COMMANDER . 

4.F.12. OPERATION CODE NAMES. 



4.F.13. NAMES AND HOMETOWNS OF U.S. MILITARY UNITS. 



4.F.14. SERVICE MEMBERS' NAMES AND HOME TOWNS WITH THE 
INDIVIDUALS' CONSENT. 

4.G. THE FOLLOWING CATEGORIES OF INFORMATION ARE NOT RELEASABLE 
SINCE THEIR PUBLICATION OR BROADCAST COULD JEOPARDIZE OPERATIONS 
AND ENDANGER LIVES. 

4.G.I. SPECIFIC NUMBER OF TROOPS IN UNITS BELOW CORPS/MEF 
LEVEL . 

4.G.2. SPECIFIC NUMBER OF AIRCRAFT IN UNITS AT OR BELOW THE AIR 
EXPEDITIONARY WING LEVEL. 

4.G.3. SPECIFIC NUMBERS REGARDING OTHER EQUIPMENT OR CRITICAL 
SUPPLIES (E.G. ARTILLERY, TANKS, LANDING CRAFT, RADARS, TRUCKS, 
WATER, ETC. ) . 

4.G.4. SPECIFIC NUMBERS OF SHIPS IN UNITS BELOW THE CARRIER 
BATTLE GROUP LEVEL. 

4.G.5. NAMES OF MILITARY INSTALLATIONS OR SPECIFIC GEOGRAPHIC 
LOCATIONS OF MILITARY UNITS IN THE CENTCOM AREA OF 
RESPONSIBILITY, UNLESS SPECIFICALLY RELEASED BY THE DEPARTMENT 
OF DEFENSE OR AUTHORIZED BY THE CENTCOM COMMANDER. NEWS AND 
IMAGERY PRODUCTS THAT IDENTIFY OR INCLUDE IDENTIFIABLE FEATURES 
OF THESE LOCATIONS ARE NOT AUTHORIZED FOR RELEASE. 

4.G.6. INFORMATION REGARDING FUTURE OPERATIONS. 

4.G.7. INFORMATION REGARDING FORCE PROTECTION MEASURES AT 
MILITARY INSTALLATIONS OR ENCAMPMENTS (EXCEPT THOSE WHICH ARE 
VISIBLE OR READILY APPARENT) . 

4.G.8. PHOTOGRAPHY SHOWING LEVEL OF SECURITY AT MILITARY 
INSTALLATIONS OR ENCAMPMENTS. 

4.G.9. RULES OF ENGAGEMENT. 

4.G.10. INFORMATION ON INTELLIGENCE COLLECTION ACTIVITIES 
COMPROMISING TACTICS, TECHNIQUES OR PROCEDURES. 

4.G.11. EXTRA PRECAUTIONS IN REPORTING WILL BE REQUIRED AT THE 
COMMENCEMENT OF HOSTILITIES TO MAXIMIZE OPERATIONAL SURPRISE. 
LIVE BROADCASTS FROM AIRFIELDS, ON THE GROUND OR AFLOAT, BY 
EMBEDDED MEDIA ARE PROHIBITED UNTIL THE SAFE RETURN OF THE 
INITIAL STRIKE PACKAGE OR UNTIL AUTHORIZED BY THE UNIT 
COMMANDER . 



4.G.12. DURING AN OPERATION, SPECIFIC INFORMATION ON FRIENDLY 
FORCE TROOP MOVEMENTS, TACTICAL DEPLOYMENTS, AND DISPOSITIONS 
THAT WOULD JEOPARDIZE OPERATIONAL SECURITY OR LIVES. 
INFORMATION ON ON-GOING ENGAGEMENTS WILL NOT BE RELEASED UNLESS 
AUTHORIZED FOR RELEASE BY ON-SCENE COMMANDER. 

4.G.13. INFORMATION ON SPECIAL OPERATIONS UNITS, UNIQUE 
OPERATIONS METHODOLOGY OR TACTICS, FOR EXAMPLE, AIR OPERATIONS, 
ANGLES OF ATTACK, AND SPEEDS; NAVAL TACTICAL OR EVASIVE 
MANEUVERS, ETC. GENERAL TERMS SUCH AS "LOW" OR "FAST" MAY BE 
USED. 

4.G.14. INFORMATION ON EFFECTIVENESS OF ENEMY ELECTRONIC 
WARFARE . 

4.G.15. INFORMATION IDENTIFYING POSTPONED OR CANCELED 
OPERATIONS . 

4.G.16. INFORMATION ON MISSING OR DOWNED AIRCRAFT OR MISSING 
VESSELS WHILE SEARCH AND RESCUE AND RECOVERY OPERATIONS ARE 
BEING PLANNED OR UNDERWAY. 

4.G.17. INFORMATION ON EFFECTIVENESS OF ENEMY CAMOUFLAGE, 
COVER, DECEPTION, TARGETING, DIRECT AND INDIRECT FIRE, 
INTELLIGENCE COLLECTION, OR SECURITY MEASURES. 

4.G.18. NO PHOTOGRAPHS OR OTHER VISUAL MEDIA SHOWING AN ENEMY 
PRISONER OF WAR OR DETAINEE'S RECOGNIZABLE FACE, NAMETAG OR 
OTHER IDENTIFYING FEATURE OR ITEM MAY BE TAKEN. 

4.G.19. STILL OR VIDEO IMAGERY OF CUSTODY OPERATIONS OR 
INTERVIEWS WITH PERSONS UNDER CUSTODY. 

4.H. THE FOLLOWING PROCEDURES AND POLICIES APPLY TO COVERAGE OF 
WOUNDED, INJURED, AND ILL PERSONNEL: 

4.H.I. MEDIA REPRESENTATIVES WILL BE REMINDED OF THE 
SENSITIVITY OF USING NAMES OF INDIVIDUAL CASUALTIES OR 
PHOTOGRAPHS THEY MAY HAVE TAKEN WHICH CLEARLY IDENTIFY 
CASUALTIES UNTIL AFTER NOTIFICATION OF THE NOK AND RELEASE BY 
OASD (PA) . 

4.H.2. BATTLEFIELD CASUALTIES MAY BE COVERED BY EMBEDDED MEDIA 
AS LONG AS THE SERVICE MEMBER'S IDENTITY IS PROTECTED FROM 
DISCLOSURE FOR 72 HOURS OR UPON VERIFICATION OF NOK 
NOTIFICATION, WHICHEVER IS FIRST. 



4.H.3. MEDIA VISITS TO MEDICAL FACILITIES WILL BE IN ACCORDANCE 
WITH APPLICABLE REGULATIONS, STANDARD OPERATING PROCEDURES, 
OPERATIONS ORDERS AND INSTRUCTIONS BY ATTENDING PHYSICIANS. IF 
APPROVED, SERVICE OR MEDICAL FACILITY PERSONNEL MUST ESCORT 
MEDIA AT ALL TIMES. 

4.H.4. PATIENT WELFARE, PATIENT PRIVACY, AND NEXT OF KIN/FAMILY 
CONSIDERATIONS ARE THE GOVERNING CONCERNS ABOUT NEWS MEDIA 
COVERAGE OF WOUNDED, INJURED, AND ILL PERSONNEL IN MEDICAL 
TREATMENT FACILITIES OR OTHER CASUALTY COLLECTION AND TREATMENT 
LOCATIONS . 

4.H.5. MEDIA VISITS ARE AUTHORIZED TO MEDICAL CARE FACILITIES, 
BUT MUST BE APPROVED BY THE MEDICAL FACILITY COMMANDER AND 
ATTENDING PHYSICIAN AND MUST NOT INTERFERE WITH MEDICAL 
TREATMENT. REQUESTS TO VISIT MEDICAL CARE FACILITIES OUTSIDE 
THE CONTINENTAL UNITED STATES WILL BE COORDINATED BY THE UNIFIED 
COMMAND PA. 

4.H.6. REPORTERS MAY VISIT THOSE AREAS DESIGNATED BY THE 
FACILITY COMMANDER, BUT WILL NOT BE ALLOWED IN OPERATING ROOMS 
DURING OPERATING PROCEDURES. 

4.H.7. PERMISSION TO INTERVIEW OR PHOTOGRAPH A PATIENT WILL BE 
GRANTED ONLY WITH THE CONSENT OF THE ATTENDING PHYSICIAN OR 
FACILITY COMMANDER AND WITH THE PATIENT'S INFORMED CONSENT, 
WITNESSED BY THE ESCORT. 

4.H.8. "INFORMED CONSENT" MEANS THE PATIENT UNDERSTANDS HIS OR 
HER PICTURE AND COMMENTS ARE BEING COLLECTED FOR NEWS MEDIA 
PURPOSES AND THEY MAY APPEAR NATIONWIDE IN NEWS MEDIA REPORTS. 

4. H.9. THE ATTENDING PHYSICIAN OR ESCORT SHOULD ADVISE THE 
SERVICE MEMBER IF NOK HAVE BEEN NOTIFIED. 

5. IMMUNIZATIONS AND PERSONAL PROTECTIVE GEAR. 

5. A. MEDIA ORGANIZATIONS SHOULD ENSURE THAT MEDIA ARE PROPERLY 
IMMUNIZED BEFORE EMBEDDING WITH UNITS. THE CENTERS FOR DISEASE 
CONTROL (CDC) -RECOMMENDED IMMUNIZATIONS FOR DEPLOYMENT TO THE 
MIDDLE EAST INCLUDE HEPATITIS A; HEPATITIS B; RABIES; TETANUS- 
DIPHTHERIA; AND TYPHOID. THE CDC RECOMMENDS MENINGOCOCCAL 
IMMUNIZATIONS FOR VISITORS TO MECCA. IF TRAVELING TO CERTAIN 
AREAS IN THE CENTCOM AOR, THE CDC RECOMMENDS TAKING PRESCRIPTION 
ANTIMALARIAL DRUGS. ANTHRAX AND SMALLPOX VACCINES WILL BE 
PROVIDED TO THE MEDIA AT NO EXPENSE TO THE GOVERNMENT (THE MEDIA 



OUTLET WILL BEAR THE EXPENSE) . FOR MORE HEALTH INFORMATION FOR 
TRAVELERS TO THE MIDDLE EAST, GO TO THE CDC WEB SITE AT 
HTTP : / /WWW . CDC . GOV/ TRAVEL /MIDEAST . HTM . 

5.B. BECAUSE THE USE OF PERSONAL PROTECTIVE GEAR, SUCH AS 
HELMETS OR FLAK VESTS, IS BOTH A PERSONAL AND PROFESSIONAL 
CHOICE, MEDIA WILL BE RESPONSIBLE FOR PROCURING/USING SUCH 
EQUIPMENT. PERSONAL PROTECTIVE GEAR, AS WELL AS CLOTHING, WILL 
BE SUBDUED IN COLOR AND APPEARANCE. 

5. C. EMBEDDED MEDIA ARE AUTHORIZED AND REQUIRED TO BE PROVIDED 
WITH, ON A TEMPORARY LOAN BASIS, NUCLEAR, BIOLOGICAL, CHEMICAL 

(NBC) PROTECTIVE EQUIPMENT BY THE UNIT WITH WHICH THEY ARE 
EMBEDDED. UNIT PERSONNEL WILL PROVIDE BASIC INSTRUCTION IN THE 
PROPER WEAR, USE, AND MAINTENANCE OF THE EQUIPMENT. UPON 
TERMINATION OF THE EMBED, INITIATED BY EITHER PARTY, THE NBC 
EQUIPMENT SHALL BE RETURNED TO THE EMBEDDING UNIT. IF 
SUFFICIENT NBC PROTECTIVE EQUIPMENT IS NOT AVAILABLE FOR 
EMBEDDED MEDIA, COMMANDERS MAY PURCHASE ADDITIONAL EQUIPMENT, 
WITH FUNDS NORMALLY AVAILABLE FOR THAT PURPOSE, AND LOAN IT TO 
EMBEDDED MEDIA IN ACCORDANCE WITH THIS PARAGRAPH. 

6. SECURITY 

6. A. MEDIA PRODUCTS WILL NOT BE SUBJECT TO SECURITY REVIEW OR 
CENSORSHIP EXCEPT AS INDICATED IN PARA. 6.A.I. SECURITY AT THE 
SOURCE WILL BE THE RULE. U.S. MILITARY PERSONNEL SHALL PROTECT 
CLASSIFIED INFORMATION FROM UNAUTHORIZED OR INADVERTENT 
DISCLOSURE. MEDIA PROVIDED ACCESS TO SENSITIVE INFORMATION, 
INFORMATION WHICH IS NOT CLASSIFIED BUT WHICH MAY BE OF 
OPERATIONAL VALUE TO AN ADVERSARY OR WHEN COMBINED WITH OTHER 
UNCLASSIFIED INFORMATION MAY REVEAL CLASSIFIED INFORMATION, WILL 
BE INFORMED IN ADVANCE BY THE UNIT COMMANDER OR HIS/HER 
DESIGNATED REPRESENTATIVE OF THE RESTRICTIONS ON THE USE OR 
DISCLOSURE OF SUCH INFORMATION. WHEN IN DOUBT, MEDIA WILL 
CONSULT WITH THE UNIT COMMANDER OR HIS/HER DESIGNATED 
REPRESENTATIVE. 

6.A.I. THE NATURE OF THE EMBEDDING PROCESS MAY INVOLVE 
OBSERVATION OF SENSITIVE INFORMATION, INCLUDING TROOP MOVEMENTS, 
BATTLE PREPARATIONS, MATERIEL CAPABILITIES AND VULNERABILITIES 
AND OTHER INFORMATION AS LISTED IN PARA. 4.G. WHEN A COMMANDER 
OR HIS/HER DESIGNATED REPRESENTATIVE HAS REASON TO BELIEVE THAT 
A MEDIA MEMBER WILL HAVE ACCESS TO THIS TYPE OF SENSITIVE 
INFORMATION, PRIOR TO ALLOWING SUCH ACCESS, HE/SHE WILL TAKE 
PRUDENT PRECAUTIONS TO ENSURE THE SECURITY OF THAT INFORMATION. 
THE PRIMARY SAFEGUARD WILL BE TO BRIEF MEDIA IN ADVANCE ABOUT 



WHAT INFORMATION IS SENSITIVE AND WHAT THE PARAMETERS ARE FOR 
COVERING THIS TYPE OF INFORMATION. IF MEDIA ARE INADVERTENTLY 
EXPOSED TO SENSITIVE INFORMATION THEY SHOULD BE BRIEFED AFTER 
EXPOSURE ON WHAT INFORMATION THEY SHOULD AVOID COVERING. IN 
INSTANCES WHERE A UNIT COMMANDER OR THE DESIGNATED 
REPRESENTATIVE DETERMINES THAT COVERAGE OF A STORY WILL INVOLVE 
EXPOSURE TO SENSITIVE INFORMATION BEYOND THE SCOPE OF WHAT MAY 
BE PROTECTED BY PREBRIEFING OR DEBRIEFING, BUT COVERAGE OF WHICH 
IS IN THE BEST INTERESTS OF THE DOD, THE COMMANDER MAY OFFER 
ACCESS IF THE REPORTER AGREES TO A SECURITY REVIEW OF THEIR 
COVERAGE. AGREEMENT TO SECURITY REVIEW IN EXCHANGE FOR THIS 
TYPE OF ACCESS MUST BE STRICTLY VOLUNTARY AND IF THE REPORTER 
DOES NOT AGREE, THEN ACCESS MAY NOT BE GRANTED. IF A SECURITY 
REVIEW IS AGREED TO, IT WILL NOT INVOLVE ANY EDITORIAL CHANGES; 
IT WILL BE CONDUCTED SOLELY TO ENSURE THAT NO SENSITIVE OR 
CLASSIFIED INFORMATION IS INCLUDED IN THE PRODUCT. IF SUCH 
INFORMATION IS FOUND, THE MEDIA WILL BE ASKED TO REMOVE THAT 
INFORMATION FROM THE PRODUCT AND/OR EMBARGO THE PRODUCT UNTIL 
SUCH INFORMATION IS NO LONGER CLASSIFIED OR SENSITIVE. REVIEWS 
ARE TO BE DONE AS SOON AS PRACTICAL SO AS NOT TO INTERRUPT 
COMBAT OPERATIONS NOR DELAY REPORTING. IF THERE ARE DISPUTES 
RESULTING FROM THE SECURITY REVIEW PROCESS THEY MAY BE APPEALED 
THROUGH THE CHAIN OF COMMAND, OR THROUGH PA CHANNELS TO OASD/PA. 
THIS PARAGRAPH DOES NOT AUTHORIZE COMMANDERS TO ALLOW MEDIA 
ACCESS TO CLASSIFIED INFORMATION. 

6. A. 2. MEDIA PRODUCTS WILL NOT BE CONFISCATED OR OTHERWISE 
IMPOUNDED. IF IT IS BELIEVED THAT CLASSIFIED INFORMATION HAS 
BEEN COMPROMISED AND THE MEDIA REPRESENTATIVE REFUSES TO REMOVE 
THAT INFORMATION NOTIFY THE CPIC AND/OR OASD/PA AS SOON AS 
POSSIBLE SO THE ISSUE MAY BE ADDRESSED WITH THE MEDIA 
ORGANIZATION'S MANAGEMENT. 

7. MISCELLANEOUS/COORDINATING INSTRUCTIONS: 

7. A. OASD(PA) IS THE INITIAL EMBED AUTHORITY. EMBEDDING 
PROCEDURES AND ASSIGNMENT AUTHORITY MAY BE TRANSFERRED TO 
CENTCOM PA AT A LATER DATE. THIS AUTHORITY MAY BE FURTHER 
DELEGATED AT CENTCOM 'S DISCRETION. 

7.B. THIS GUIDANCE AUTHORIZES BLANKET APPROVAL FOR NON-LOCAL 
AND LOCAL MEDIA TRAVEL ABOARD DOD AIRLIFT FOR ALL EMBEDDED MEDIA 
ON A NO-COST, SPACE AVAILABLE BASIS. NO ADDITIONAL COSTS SHALL 
BE INCURRED BY THE GOVERNMENT TO PROVIDE ASSISTANCE IAW DODI 
5410.15, PARA 3.4. 



7. C. USE OF LIPSTICK AND HELMET -MOUNTED CAMERAS ON COMBAT 
SORTIES IS APPROVED AND ENCOURAGED TO THE GREATEST EXTENT 
POSSIBLE. 

8. OASD(PA) POC FOR EMBEDDING MEDIA IS MAJ TIM BLAIR, DSN 227- 
1253, CMCL 703-697-1253, EMAIL TIMOTHY.BLAIR@OSD.MIL. 



February 28, 2003 

Memorandum for Commander, U.S. Army Corps of Engineers 
From: Assistant Secretary of the Amy, Claude M. Bolton, Jr. 
RE: No-Bid Contracts for Iraq Reconstruction 
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MEMORANDUM FOR COMMANDER, U.S. AflMY CORPS OP ENGINEERS 
441 G N.W.. WASHINGTON DC 1$hJmO 
SUBJECT: ^^^^Ap^,^^^ 

Competition for the Execution of the Contingency Support 

AssJstarrtSecretaiyoftheAfrjy 
(Acqulsrton, Logistics and Technology} 



Classified by; OSD 

Declassified on April 22, 2004 in accordance 
with: "Record of Review for Declassification 
and Determinations, Documents Related to 
Contract DACA63-03-D-0005" 
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UNCLASSIFIED 

JUSTIFICATION REVIEW DOCUMENT POR 
„ OTHER THAN FULL AND OPEN COMPETITION 
TOR THE EXECUTION OP THE COI^NG^CY^PORT PUN 



AUTHORITY: 10 US.C. 2304(cX1) 

Prepared by: 

Mr. Jaroee Cullum 
LRD District Counsel 

Technical Representative: 
LTC Paul Roege 
SWD Military Engineer 

Requirements Rspresarrtatfvg: 
LTC Paul Roege 
SWD Military Engineer 

Procuring Contracting Officer 
Mr. John Rodgerfe 



AMOUNT: As stated 



Phone: 214-767-2564 
Date: 14 February 2003 

Phone: 2l*-7er-2518 

Date Reviewed: 14 February 2003 

Phone: 214-797-2518 

Date Reviewed: '14 February 2003 

Phone: 817-888-104* 

Dale Reviewed: 14 February 2003 



SWD Legal Counsel 

Mr. Morris Tanner Phone: 2I4-767-26S4 

Signature Bate; 



Competition Advocate 

Mr. Gordon Sumner 

SWD Director of Contracting 

Signature; 



HCU6ACE Office of Chief Count*) 
JfaMr. RobeitM. Andersen 
9 Slgneturaj " 

Principal Assistant Responsible for Coi 
Mrs.BunnatlnedC<3i 



Phone: 214-767-2476 
Date? ; • 

oat* 
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UNCLASSIFIED 

JUSTIFICATION REVIEW DOCUMENT FOR 
OTHER THAN FULL AND OF^COMPETmON 
FOR THE EXECUTION OF THE CONtTngENC^PORT PLAN 

AUTHORITY: 10U.S.C. 2304(cXD AMOUNT: Asstated 

Prepared by: 

Mr. James Cullum 

LRD District Counsel 
Technical Representative: 

LTC Paul Roege 

SWD Military Engineer 
Requirements Representative: 

LTC Paul Roege 

SWO Military Engineer 
Procuring Contracting Officer 

Mr. John P~" — 



REVIEWS: I have reviewed this justification 
and open competition 

SWD Legal Counsel 

Mr, Morris, 
Signature.' 

Competition Advocate 

Mr. Gordon Sumner 
SWD Dlrectcf 0fC< 
Signature: 

HQUSACE Office of Chief Counsel 
Mr Robert M. Andersen 
Signature 



Phone:214-767-2564 
Date: 14 February 2003 

Phone:214-767-2518 
Date Reviewed: 14 February 2003 

Phone: 214-767*2518 
Date Reviewed: 14 February 2003 

Phone: B17-886-1048 
Date Reviewed: 14 February 2003 

i end flnd rt adequate to support other than full 




Phone:214-767-2564 
Date: ^7 ft. Si 

Phone: 214-767-2476 



Principal Assistant Responsible for Contracting 
Mrs. Bunnatine H. Greenhouse 
Signature: 

Head of the Contracting Activity 
Robert B. Flowers 
Lieutenant General, USA 
Commanding 

Signature: 



Phone:202-761-8642 
Data: 



UNCLASSIFIED 
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2. Description of Action. (S/NF)ThkrMufrMaiforeMcu«onrf#,« 

3. Description of Supplies/Services. (S/NF) 

^^P^ This contract shall be for execution of the CSP as required by task 
orders to be issued concurrent with or after contract award. The categories of 
work required may include, but will not be limited to: support additfoSplanning- 
furnlsh i and position equipment and personnel; establish Initial operational control 
of Mtlw; exHngulsh oil well fires; assess damage to oil facilitleTand S»iSST 
and river oil spills; respond to oil spills; environmental remediation; associated 
with repair/restore mission; perform expedient restoration and system operation- 
reservoir management; perform deliberate oil system repair start-up and operate 
oil system; repasr product systems (gas, refining); start-up and operate product 

oSKq 6nBrSy Pr0d " CtS "" Wn ' raq: dfetnbute ener9y pr ° du ** 

t^JJSHSJ^ T0 ^h order of magn^e (ROM)cost estimate for execution of 
the entire CSP ranges from a best case scenario ($2.2 bUllon over a 19-month 
period of performance) to a worst case scenario ($15.7 billion over a 72-month 
period of performance. 

a (U) ft Js anticipated that the sole source contract covered by this J&A will 
not exceed $7 billion and task orders Issued within 2 years of contract award or 
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award of an option. Those task orders may be modified as required so long as 
they have not been completed. The remainder of the work will be completed 
under competitively procured contracts. 

4. Authority Cited. (U) 10 USC 2304(c)(1) as implemented by Federal 
Acquisition Regulations (FAR) 6.302-1 , "Only one responsible source end no 
other supplies or services will satisfy agency requirements." 

5. Reason for Authority Cited, (S/NF) 

A. (S/NF) CENTCOM Identified a need for a CSP to describe how contractor 
support can be provided the Commander, USCENTCOM in the context of post- 
Saddam US military activity in Iraq to effect repairs and to maintain continuity of 
operations of the Iraqi energy infrastructure and all related systems and facilities. 
The CSP had to complement and be consistent with CENTCOM's operational 
plans (OPLAN) and the Army's Logistics Civil Augmentation Program (LOGCAP) 
logistics support plans that relate to the affected geographical area and missions. 

B. (S/NF) in November 2002, KBR was determined to be the only source 
capable of developing a CSP in the time required. A task order was issued 
under the LOGCAP contract to develop and deliver the CSP. KBR received the 
task order November 1 1 , 2002, and delivered the CSP 30 days later. Under an 
extension to the task order, KBR delivered a refined CSP on February 4, 2003 
based on guidance from the client, the Energy infrastructure Planning Group 
(EIPG), Office of the Undersecretary of Defense (Policy) rpUSD{P)]. 

C. (S/NF) On January 22, 2003, the Secretary of Defense (SECDEF) 
designated the Army as the executive agent for the execution of the CSP. The 
Secretary of Army memorandum, Subject Executive Agent for Iraqi Oil 
Restoration S/NF dated February 13, 2003, designated the Commander, U.S. 
Army Corps of Engineers as the executive agent for this project in support of 
USCENTCOM. 

D. (S/NF) WKh the imminent possibility of warwith Iraq and the potential of 
the Iraqi forces starting oB fines or otherwise damaging their facilities, It is 
Imperative to have a contract for the execution of the CSP ready for award as 
soon as possible but not later than 15 days from approval of this J&A. Any delay 
impairs CENTCOM's ability to accomplish their mission, which includes securing 
Iraq's oil and energy Infrastructure In the event the U.S. becomes an occupying 
power and the overall responsibility for the repair, production and sale of the 
energy products. To maintain and implement the CSP. a contractor must be 
completely familiar with these plans and have access to the proprietary essemial 
elements. KBR, by virtue of its familiarity with the CENTCOM OPLAN's, related 
Logistics Support Plans, and the CSP, is the only contractor that can satisfy a 
requirement for Immediate execution of the CSP. KBR established an 
appropriate facility and a team of people with appropriate security clearances to 
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manage development of the CSP and to prepare the CSP. so it has a cadre of 
cleared Individuals who have been cleared to the classified aspects of this 
" project. Because the project remains classified, any other contractor would 
require substantial time to assure appropriate facility and employee clearances to 
enable their review of the CSP. Additionally, such actions would duplicate the 
planning and pre-positioning efforts already undertaken by KBR. No defay can 
be tolerated. In recognition of this requirement, the SECDEF directed fn the 
January 22, 2003 memorandum that the Army "... negotiate, but not award, a 
contract for execution with the developer of the plan that can be awarded as 
soon as the Army receives direction to execute the plan." This requirement is 
restricted to a sole source due to the necessity that a contract be immediately 
available upon direction to execute the CSP in case armed conflict with Iraq 
occurs before a competition can be conducted as noted In paragraphs 6 and 7 
below. 

E. (S/NF) On February 14, 2003, the ASA(ALT) approved a sole source 
procurement involving the pre-positioning of equipment and personnel provided 
by KBR, A letter contract was Issued that same day and some pre-positioned 
equipment and personnel are now arriving In the USCENTCOM area of 
responsibility. This pre-positioning will significantly reduce the time in which KBR 
can commence urgent tasks under the contract covered by this J&A, such as 
extinguishing well fires, 

-E: (S/NF) This acquisition meets the criteria of FAR 6.302-1 {a)(2)(itl) <B) In 

. . that these-highly specialized, services are available only from K3R in the time 

-- • -aratlabier For aINhe-reasons covered above, KBR is the only contractor able to 
begin to execute the CSP Immediately upon receiving a notice to proceed. 
Award of a contract to any other source will result in unacceptable delays 
• estimated to be a minimum- of 4 months to 9 months m fulfilling the agenc/s 
• • requirements. This will Include delays in extinguishing oil well fires, remediating 
environmental damage, and all work required for resumption or continuation of 
the operation of the Iraqi oil infrastructure. Because the Iraqi economy depends 
on oil revenue, the well-being of the Iraqi people depends on continuity of oil 
production and distribution. Any delays in providing support required by 
USCENTCOM will result in significant negative International repercussions. 

■ 6. Efforts to Obtain Competition. (S/NF) A January 22, 2003 memorandum 
approved by the Secre&ry of Defense designated the Army as the Executive 
Agent to execute a CSP In support of USCENTCOM's mission. As mentioned in 
paragraph 5 above, one of the directed tasks was to negotiate a contract for 
execution with the developer of the plan so there would be a capability to 
execute, should hostilities begin in the very near term. Another task was for the 
Executive Agent to plan for competition for the execution effort at the earliest 
reasonable opportunity consistent with the needs of the mission. Upon 
completion of the negotiations to execute the CSP upon short notice, we will 
obtain approval of an acquisition strategy which will include all actions to date 
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2T2i to r H? SHiKT* Tl* 0 com P etrtton - ™* ^re competition 
wll either be i restricted due to the classified program or be a full and open 
competition If the program is declassified. j 

' i 

7. Actions to Increase Competition. (S/NF) The USACEJas the Executive 
Agent, is planning to compete the execution effort for the CSP at the earliest 
reasonable opportunity consistent with the needs of the mission and 
coordinating the acquisition strategy with ASA(ALT) and USD (AT&L), 

8. Market Survey. (5/NF) Prior to issuing the task order for development of the 
CSP, limited consultation with Industry Indicated that very few firms were capable 
of executing a mission of this type and magnitude. The potential sources 
identified were KBR, Bechtel and Fluor. Due to the time-sensitive classified need 
for the development and the execution of the CSP, as welfas the need for a 
contractor to have in-depih familiarity with CENTCOM and! LOGCAP plans, it was 
determined that only KBR, as the LOGCAP III contractor, ftad the capability to 
develop and execute the CSP in the Kme required. Development of the CSP was 
within the scope of the LOGCAP contract Market research will be conducted to 
support development of the acquisition strategy for competitive procurement of 
the execution effort. 

9. Interested Sources. (U) 



A. (U) Only a few contractors have the capability to 
and even they would require substantial time to assemble 
appropriate security clearances for facilities and employees 
the CSP, related CENTCOM and LOGCAP plans, and prep 
to the fact that this is a classified procurement, and that the 
previously been publicized, only KBR has been informed 
paragraph 6, above). 



this requirement, 
project teams, assure ' 
become familiar with 
ire a proposal. Due 
requirement has not 
requirement (see 



of this n 



o synopsis will 



be issued to 
national 



e requirement prevents . Jiseussing it with any 



B. (U) In accordance with FAR 5.202(a)(1), no „ 

prevent disclosure of classified Information that would comp romlse 
security. The classified nature of the requirement pr 
firms not already cleared and read in on the project 

10. Other Factors. (S/NF) 

A. (S/NF) Procurement history-There have been two task orders executed 
related to the CSP by the U.S. Army Joint Munitions Command under the ID/IQ 
LOGCAP III contract DAAA09-02-D-0007. The LOGCAP III (contract was 
awarded to KBR in December 2001 as a result of a competit ve procurement 
The first task order 0031 , Issued November 1 1 , 2002. requln A development of 
the CSP. The total dollar value, Includfng the task order exte >sion for delivery of 
a refined CSP by February 4, 2003, was $2 million. The sea nd task order 0042 
was issued on February 14, 2003 for an estimated $65.1 mill on to include 
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options for pre-poeitionlng resources for Iraq oil restoration. This second task 
order we* outs.de of the scope of the LOGCAP HI contract and was approved as 
a so le source action by the Army Acquisition Execute on February 14? 2003 
T l!!u Sti ?^^ s fa f ed on KBR * S development of thd CSP and its faSty 

Underlie circumstances, award to any other source would result In 
unacceptable delays in fulfilling the agency's requirement. 

8 Acquisition data availability. (U) All non-proprietary 1 data generated by 

additional planning, pre-positienino, or execution will be made available for use fn 
the procurement of a competitively procured foltow-on coXact 

1 1 . Subcontracting competition. (U) The Contractor will develop a 
subcontracting plan for different elements of the performance required under this 
contract. The contractor will purchase materials, goods, ahd services to the 
greatest extent practicable on a competitive basis from responsive, responsible 
suppliers and subcontractors to effectively perform the contract In the most cost 
effective manner possible. The contract will contain FAR clause 52.244-5 
"Competition in Subcontracting-, which requires competition to the maximum 
extent practical. 
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11. Technical Certification. (U) I certify that the supporting data which are 



included in the J&A, are accurate and complete to the best of 
knowledge and belief. 



my information, 



Name: Paul Roege. Lt. Col. USA 



Date.. &L££& 



Title: SWD Military Engineer Sionaturef -fes^^L 



1 2. Requirements Certification. (U) I certify that the supporting data which are 
included in the J&A, are accurate and complete to the best my information 
knowledge and belief. 

Name: Paul Roege. Lt. Col, USA 

Title: SWD Military Engineer 

13. Fair and Reasonable Cost Determination. (U) This is a CPAF roiQ task 
order contract. Costs will be continuously monitored to insuqe they are fair and 
reasonable and are property allocated to this contract I therefore hereby 
determine that the anticipated cost for this contract action, w II be fair and 
reasonable. 

Name: John Rodgers 

Title: Contracting Officer 

14. Procurement Contorting Officer CertificaW (U) I certify that ft 
information within this J&A is accurate and complete to the best of my 
information, knowledge and belief. 
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NamB: John Rodgers 
Title: Contracting Officer 




Signature: 



• "UNCLASSIFIED 



7:38PM OfSIV STRATEGY 




NO- 912 P. IB 



2s mm 



APPROVAL OF JUSTIFICATION AMD APPROVAL 
FOR OTHER THAN FULL AND OPEN COMPETmON FOR 
EXEClTTiON OF THE COIWNGENCY^ 



(S/NF) Based on the foregoing Justification, I hereby approve 
for execution of the contingency support plan for repair and i 
operations of the iraqi Oil infrastructure on an other than full a 
competition basis pursuant to the authority of 10 U.S C 2304 
availability of lunds, and provided that the services and' 
have otherwise been authorized for acquisition. ~ 
contract Is $7,000,000,000.00. 



the procurement 
continuity of 
open 
[cX1), subject to the 
property herein described 
"value of the 



The total est mated 



Date; »8 FEB m 



9l0l.BoHon, Jr/ 



Claude K 
Assistant Secretary of thefcrmy 
(Acquisition, Logistics and Te< hnology) 
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DETAINEE INTERROGATIONS IN THE GLOBAL WAR ON 
TERRORISM: 
Assessment of Legal, Historical, Policy and Operational 
Considerations 

I. Introduction 

{Mw) On January 15, 2003, the Secretary of Defense (SECDEF), directed the 
General Counsel of the Department of Defense (DOD GC) to establish a working group 
within the Department of Defense (DOD) to assess the legal, policy, and operational 
issues relating to the interrogations of detainees held by the United States Armed Forces 
in the war on terrorism. Attachment 1. 

(A. 

4& ft W} On January 1 6, 2003, the DOD GC asked the General Counsel of the 
Department of the Air Force to convene this working group, comprised of representatives 
of the following entities: the Office of the Undersecretary of Defense (Policy), the 
Defense Intelligence Agency, the General Counsels of the Air Force, Army, and Navy 
and Counsel to the Commandant of the Marine Corps, the Judge Advocates General of 
the Air Force, Army, Navy, and Marines, and the Joint Staff Legal Counsel and J5. 
Attachment 2. The following assessment is the result of the collaborative efforts of those 
organizations, after consideration of diverse views, and was informed by a Department of 
Justice opinion. 

u 

(Sifl)T^ In preparing this assessment, it was understood that military members, 
civilian employees of the United States, and contractor employees currently participate in 
interrogations of detainees. Further, those who participate in the decision processes are 
comprised of military personnel and civilians. 

(U) Our review is limited to the legal and policy considerations applicable to 
interrogation techniques applied to unlawful combatants in the Global War on Terrorism 
interrogated outside the sovereign territory of the United States by DOD personnel in 
DOD interrogation facilities. Interrogations can be broadly divided into two categories, 
strategic and tactical. This document addresses only strategic interrogations that are 
those conducted: (i) at a fixed location created for that purpose; (ii) by a task force or . 
higher level component; and (iii) other than in direct and immediate support of on-going 
military operations. All tactical interrogations, including battlefield interrogations, 
remain governed by existing doctrine and procedures and are not directly affected by this 
review. 

(U) In considering interrogation techniques for possible application to unlawful 
combatants in the "strategic" category, it became apparent that those techniques could be 
divided into three types: (i) routine (those that have been ordinarily used by interrogators 
for routine interrogations), (ii) techniques comparable to the first type but not formally 
recognized, and (iii) more aggressive counter-resistance techniques than would be used in 
routine interrogations. The third type would only be appropriate when presented with a 
resistant detainee who there is good reason to believe possesses critical intelligence. 
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Many of the techniques of the second and third types have been requested for approval by 
USSOUTHCOM and USCENTCOM. The working group's conclusions regarding these 
three types of techniques, including recommendations for appropriate safeguards, are 
presented at the end of this report. 

(U) This assessment comes in the context of a major threat to the security of the 
United States by terrorist forces who have demonstrated a ruthless disregard for even 
minimal standards of civilized behavior, with a focused intent to inflict maximero 
casualties on the United States and its people, including its civilian populatfon:"In this 
context, intelligence regarding their capabilities and intentions is of vital interest to the 
United States and its friends and allies. Effective interrogations of those unlawful 
combatants who are under the control of the United States have proven to be and will 
remain a critical source of this information necessary to national security. 

^C'ji'ursuant to the Confidential Presidential Determination, datedTebruary 7, 
2002 (Humane Treatment of al Qaida and Taliban Detainees), the President determined 
that members of al-Qaida and the Taliban are unlawful combatants and therefore are not 
entitled to the protections of the Geneva Conventions as prisoners of war or otherwise. 
However, as a matter of policy, the President has directed U.S. Armed Forces to treat al- 
Qaida and Taliban detainees "humanely" and "to the extent appropriate and consistent 
with military necessity, in a manner consistent with the principles" of the Geneva 
Conventions. Due to the unique nature of the war on terrorism in which the enemy 
covertly attacks innocent civilian populations without warning, and further due to the 
critical nature of the information believed to be known by certain of the al-Qaida and 
Taliban detainees regarding future terrorist attacks, it may be appropriate for the ■•■ 
appropriate approval authority to authorize as a military necessity the interrogation of 
such unlawful combatants in a manner beyond that which may be applied to a prisoner of 
war who is subject to the protections of the Geneva Conventions. 

(U) In considering this issue, it became apparent that any recommendations and 
decisions must take into account the international and domestic law*, past practices and 
pronouncements of the United States, DOD policy considerations, practical interrogation 
considerations, the views of other nations, and the potential impacts on the United States, 
its Armed Forces generally, individual interrogators, and those responsible for 
authorizing and directing specific interrogation techniques. 

(U) We were asked specifically to recommend techniques that comply with all 
applicable law and are believed consistent with policy considerations not only of the 
United States but which may be unique to DOD. Accordingly, we undertook that analysis 
and conducted a technique-specific review that has produced a summary chart 
(Attachment 3) for use in identifying the recommended techniques. 

II. International Law 

(U) The following discussion addresses the requirements of international law, as 
it pertains to the Armed Forces of the United States, as interpreted by the United States. 
As will be apparent in other sections of this analysis, other nations and international 
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bodies may take a more restrictive view, which may affect our policy analysis. These 
views are addressed in the "Considerations Affecting Folic/' section below. 

A. Tbe Geneva Conventions 

(U) The Jaws of war contain obligations relevant to the issue of interrogation 
techniques and methods. It should be noted, however, that it is the position of the U.S. 
Government that none of the provisions of the Geneva Convention Relative to the 
Treatment of Prisoners of War of August 12, 1949 (Third Geneva Convention) apply to 
al Qaida detainees because, inter alia, al Qaida is not a High Contracting Party to the 
Convention. 1 As to the Taliban, the U.S. position is that the provisions of Geneva apply 
to our present conflict with the Taliban, but that Taliban detainees do not qualify as 
prisoners of war under Article 4 of the Geneva Convention. 2 The Department of Justice 
has advised that the Geneva Convention Relative to the Protection of Civilian Personnel 
in time of War (Fourth Geneva Convention) does not apply to unlawful combatants. 

B. The 1994 Convention Against Torture 

(U) The United States' primary obligation concerning torture and related 
practices derives from the Convention Against Torture and Other Cruel, Inhuman, or 
Degrading Treatment or Punishment (commonly referred to as "the Torture 
Convention"). The United States ratified the Convention in 1994, but did so with a 
variety of Reservations and Understandings. 

(U) Article 1 of the Convention defines the term "torture" for purpose of the 
treaty. 3 The United States conditioned its ratification of the treaty on an understanding 



...in order to constitute torture, an act must be specifically intended to 
inflict severe physical or mental pain or suffering and that mental pain or 
suffering refers to prolonged mental harm caused by or resulting from (1) 
the intentional infliction or threatened infliction of severe physical pain or 
suffering; (2) the administration or application, or threatened 
administration or application, of mind altering substances or other 
procedures calculated to disrupt profoundly the senses or the personality, 
(3) tbe threat of imminent death; or (4) the threat that another person will 
imminently be subjected to death, severe physical pain or suffering, or the 



l Jp^The President determined that "none of the provisions of Geneva apply to our conflict with al-Qaida 
in Afghanistan or elsewhere throughout the world because, among other reasons, al-Qaida is not a High 
Contracting Party to Geneva." Confidential Presidential Deteradnation, subject: Humane Treatment of ai 
Qaida and Taliban Detainees, dated Feb. 7, 2002. 

2 (Mf^The President determined that "the Taliban detainees arc unlawful combatants and, therefore, do not 
qualify as prisoners of war under Article 4 of Geneva." Id. 

1 (U) Article I provides: "For the purposes of this Convention, the term 'torture' means any act by which 
severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes 
as obtaining from him or a third person information or a confession, punishing him for an act be or a third 
person has committed or is suspected of having committed, or mtimidaring or coercing him or a third 
person, or for any reason based on cuscrimination of any kind, when such pain or suffering is inflicted by or 
at the instigation of or witb the consent or acquiescence of a public official acting in an official capacity. It 
does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions." 



that: 
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administration or application of mind altering substances or other 
procedures calculated to disrupt profoundly the senses or personality/ 

(U) Article 2 of the Convention requires the Parties to "take effective legislative, 
administrative, judicial and other measures to prevent acts of torture in any territory 
under its jurisdiction." The U. S. Government believed existing state and federal criminal 
law was adequate to fulfill this obligation, and did not enact implementing legislation. 
Article 2 also provides that acts of torture cannot be justified on the grounds of exigent 
circumstances, such as a state of war or public emergency, or on orders from a superior 
officer or public authority. 5 The United States did not have an Understanding or 
Reservation relating to this provision (however the U.S. issued a Declaration stating that 
Article 2 is not self-executing). 

(U) Article 3 of the Convention contains an obligation not to expel, return, or 
extradite a person to another state where there are "substantial grounds" for believing that 
the person would be in danger of being subjected to torture. The U. S. understanding 
relating to this article is that it only applies "if it is more likely than not" that the person 
would be tortured. 

(U) Under Article 5, the Parties are obligated to establish jurisdiction over acts of 
torture when committed in any territory under its jurisdiction or on board a ship or 
aircraft registered in that state, or by its nationals wherever committed. The U.S. has 
criminal jurisdiction over territories under U.S. jurisdiction and onboard U.S. registered 
ships and aircraft by virtue of the special maritime and territorial jurisdiction of the 
United States (the "SMTJ") established under 18 U.S.C. § 7. Acts that would constitute 
torture are likely to be criminal acts under the SMTJ as discussed in Section JJJ.A.2 
below. Accordingly, the U. S. has satisfied its obligation to establish jurisdiction over 
such acts in territories under U.S. jurisdiction or on board a U.S. registered ship or 
aircraft. However, the additional requirement of Article 5 concerning jurisdiction over 
acts of torture by U.S. nationals "wherever committed" needed legislative 
implementation. Chapter 1 13C of Title 18 of the U.S. Code provides federal criminal 
jurisdiction over an extraterritorial act or attempted act of torture if the offender is a U.S. 
national. The statute defines "torture" consistent with the U.S. Understanding on Article 
1 of the Torture Convention. 

(U) The United States is obligated under Article 10 of the Convention to ensure 
that law enforcement and military personnel involved in interrogations are educated and 
informed regarding the prohibition against torture. Under Article 1 1, systematic reviews 
of interrogation rules, methods, and practices are also required. 

(U) In addition to torture, the Convention prohibits cruel, inhuman and degrading 
treatment or punishment within territories under a Party's jurisdiction (Art 16). Primarily 
because the meaning of the term "cruel, inhuman and degrading treatment or 



4 (U) 18 U.S.C. § 2340 tracks this language. Foi a further discussion of the U.S. understandings and 
reservations, see the Initial Report of the U.S. to the U.N. Committee Against Torture, dated October 15, 
1999. 

£ (U) See discussion in tbe Domestic Law section on the necessity defense. 
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punishment" was vague and ambiguous, the United States imposed a Reservation on this 
article to the effect that it is bound onJy to the extent that such treatment or punishment 
means the cruel, unusual and inhumane treatment or punishment prohibited by the 5 th , 8 th , 
and 14 th Amendments to the U.S. Constitution (see discussion infra, in the Domestic Law 
section). 

(U) In sum, the obligations under the Torture Convention apply to the 
interrogation of unlawful combatant detainees, but the Torture Convention prohibits 
torture only as defined in the U.S. Understanding, and prohibits "cruel, inhuman, and 
degrading treatment and punishment" only to the extent of the U.S. Reservation relating 
to the U.S. Constitution. 

(U) An additional treaty to which the United States is a party is the International 
Covenant on Political and Civil Rights, ratified by the United States in 1992. Article 7 of 
this treaty provides that "No one shall be subjected to torture or to cruel, inhuman or 
degrading treatment or punishment." The United States' ratification of the Covenant was 
subject to a Reservation that "the United States considers itself bound by Article 7 only to 
the extent that cruel, inhuman, or degrading treatment or punishment means the cruel and 
unusual treatment or punishment prohibited by the Fifth, Eighth, and/or Fourteenth 
Amendments to the Constitution of the United States." Under this treaty, a "Human 
Rights Committee" may, with the consent of the Party in question, consider allegations 
that such Parry is not fulfilling its obligations under the Covenant. The United States has 
maintained consistently that the Covenant does not apply outside the United States or its 
special maritime and territorial jurisdiction, and that it ddes not apply to operations of the 
military during an international armed conflict. 

C. Customary International Law 

(U) The Department of Justice has concluded that customary international law 
cannot bind the Executive Branch under the Constitution because it is not federal law. 6 
In particular, the Department of Justice has opined that "under clear Supreme Court 
precedent, any presidential decision in the current conflict concerning the detention and 
trial of al-Qaida or Taliban militia prisoners would constitute a "controlling" Executive 
act that would immediately and completely override any customary international law." 7 



6 (U) Memorandum dated January 22, 2002, Re: Application of Treaties and Laws to al-Qaida and Taliban 
Detainees at 32. 

7 (If) Memorandum dated January 22, 2002, Re: Application of Treaties and Laws to al-Qaida and Taliban 
Detainees at 35. , 
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III. Domestic Law 

A. Federal Criminal Law ' 

1. Torture Statute 

(U) 1 8 U.S.C. § 2340 defines as torture any "act committed by a person acting 
under the color of law specifically intended to inflict severe physical or mental pain.... " 
The intent required is the intent to inflict severe physical or mental pain. 1 8 U.S.C. § 
2340A requires that the offense occur "outside the United States." Jurisdiction over the 
offense extends to any national of the United States or any alleged offender present in the 
United States, and could, therefore, reach military members, civilian employees of the 
United States, or contractor employees. 8 The **United States" is defined to include all 
areas under the jurisdiction of the United States, including the special maritime and 
territorial jurisdiction (SMTJ) of the United States. SMTJ is a statutory creation 9 that 
extends the criminal jurisdiction of the United States for designated crimes to defined 
areas. 10 The effect is to grant federal court criminal jurisdiction for the specifically 
identified crimes. 

(U) The USA Patriot Act (2001) amended the definition of the SMTJ to add 
subsection 9, which provides: 

"With respect to offenses committed by or against a national of the United States 
as that term is used in section 101 of the Immigration and Nationality Act - 

(A) the premises of United States diplomatic, consular, military or other United 
Slates Government missions or entities in foreign States, including the buildings, 
parts of buildings, and land appurtenant or ancillary thereto or used for purposes 
of maintaining those missions or entities, irrespective of ownership; and 

(B) residences in foreign States arid the land appurtenant or ancillary thereto, 
irrespective of ownership, used for purposes of those missions or entities or used 
by United States personnel assigned to those missions or entities. 



* (U) Section 2340A provides, 'Whoever outside the United States commits or attempts to commit torture 
shall be fined or imprisoned..." (emphasis added). 

9 (U) 1 8 USC § 7, "Special maritime and territorial jurisdiction of the United States" includes any lands 
under the exclusive or concurrent jurisdiction of the United States. 

(U) Several paragraphs of 18 USC §7 arc relevant to the issue at hand. Paragraph 7(3) provides: [SMTJ 
includes:] "Any lands reserved or acquired for the use of the United States, and under the exclusive or 
concurrent jurisdiction thereof, or anyplace...." Paragraph 7(7) provides: [SMTJ includes:] "Anyplace 
outside the jurisdiction of any nation to an offense by or against a national of the United States." Similarly, 
paragraphs 7(1) and 7(5) extend SMTJ jurisdiction to, "the high seas, any other waters within the adrniralty 
and maritime jurisdiction of the United States and out of the jurisdiction of any particular state, and any 
vessel belonging in whole or in part to the United States..." and to "any aircraft belonging in whole or in 
part to the United States ... while such aircraft is in flight over the high seas, or over any other waters within 
the admiralty and maritime jurisdiction of the United States and out of the jurisdiction of any particular 
State." 
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Nothing in this paragraph shall be deemed to supersede any treaty or international 
agreement with which this paragraph conflicts. This paragraph does not apply 
with respect to an offense committed by a person described in section 3261(a) of 
this title. 

(U) By its terms, the plain language of new subsection 9 includes Guantanarao 
Bay Naval Station (GTMO) within the definition of the SMTJ, and accordingly makes 
GTMO within the United States for purposes of § 2340. As such, the Torture Statute 
does not apply to the conduct of U.S. personnel at GTMO. Prior to passage of the Patriot 
Act in 2001 , GTMO was still considered within the SMTJ as manifested by (i) the 
prosecution of civilian dependents and employees living in GTMO in Federal District 
Courts based on SMTJ jurisdiction, and (ii) a Department of Justice opinion 1 1 to that 
effect 

(U) Any person who commits an enumerated offense in a location that is 
considered within the special maritime and territorial jurisdiction is subject to the 
jurisdiction of the United States. 

(U) For the purposes of this discussion, it is assumed that an interrogation done 
for official purposes is under "color of Jaw" and that detainees are in DOD's custody or 
control. 

(U) Although Section 2340 does not apply to interrogations at GTMO, it could 
apply to U.S. operations outside U.S. jurisdiction, depending on the facts and 
circumstances of each case involved. The following analysis is relevant to such 
; activities. 

(U) To convict a defendant of torture, the prosecution must establish that: (1) the 
torture occurred outside the United States; (2) the defendant acted under color of law; (3) 
the victim was within the defendant's custody or physical control; (4) the defendant 
specifically intended to cause severe physical or mental pain or suffering; and (5) that the 
act inflicted severe physical or mental pain or suffering. See also S. Exec. Rep. No. 101- 
30, at 6 (1990). ('Tor an act to be 'torture,' it must... cause severe pain and suffering, and 
be intended to cause severe pain and suffering.") 

a. "Specifically Intended" 

(U) To violate Section 2340A, the statute requires that severe pain and suffering 
must be inflicted with specific intent. See 18 U.S.C. § 2340(1). In order for a defendant 
to have acted with specific intent, he must have expressly intended to achieve the 
forbidden act. See United Slates v. Carter, 530 U.S. 255, 269 (2000); Black's Law 
Dictionary at 814 (7th ed. 1999) (defining specific intent as "ftjhe intent to accomplish 
the precise criminal act that one is later charged with"). For example, in Ratzlaf v. United 
States, 510 U.S. 135, 141 (1994), the statute at issue was construed to require that the 



" (U) 6 Op. OLC 236 (1 982). The issue was the status of GTMO for purposes of a statute banning slot- 
machines on "any land where the United States government exercises exclusive or -concurrent jurisdiction." 
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defendant act with the "specific intent to commit the crime." (Internal quotation marks 
and citation omitted). As a result, the defendant had to act with the express "purpose to 
disobey the law" in order for the mens rea element to be satisfied. Ibid. (Internal 
quotation marks and citation omitted.) . 

(U) Here, because Section 2340 requires that a defendant act with the specific 
intent to inflict severe pain, the infliction of such pain must be the defendant's precise 
objective. If the statute had required only general intent, it would be sufficient to 
establish guilt by showing that the defendant "possessed knowledge with respect to the 
actus reus of the crime." Carter, 530 U.S. at 268. If the defendant acted knowing that 
severe pain or suffering was reasonably likely to result from his actions, but no more, he 
would have acted only with general intent. See id at 269; Black's Law Dictionary: 813 
(7th ed. 1999) (explaining that general intent "usu[allyj takes the form of recklessness 
(involving actual awareness of a risk and the culpable taking of that risk) or negligence 
(involving blameworthy inadvertence)"). The Supreme Court has used the following 
example to illustrate the difference between these two mental states: 

[A] person entered a bank and took money from a leller at gunpoint, but 
deliberately failed to make a quick getaway from the bank in the hope of being 
arrested so that he would be returned to prison and treated for alcoholism. 
Though this defendant knowingly engaged in the acts of using force and taking 
money (satisfying "general intent"), he did not intend permanently to deprive the 
bank of its possession of the money (failing to satisfy "specific intent"). 

Carter, 530 U.S. at 268 (citing 1 W. Lafave & A. Scott, Substantive Criminal Law § 3.5, 
. at 315 (1986). 

(U) As a theoretical matter, therefore, knowledge alone that a particular result is 
certain to occur does not constitute specific intent. As the Supreme Court explained in 
the context of murder, "the...common law of homicide distinguishes...between a person 
who knows that another person will be killed as a result of his conduct and a person who 
acts with the specific purpose of taking another's lifef.]" United States v. Bailey, AAA 
U.S. 394, 405 (1980). "Put differently, the law distinguishes actions taken *because of a 
given end from actions taken 'in spite' of their unintended but foreseen consequences. " 
Vacco v. Quill, 521 U.S. 793, 802-03 (1997). Thus, even if the defendant knows that 
severe pain will result from his actions, if causing such harm is not his objective, he lacks 
the requisite specific intent even though the defendant did not act m good faith. Instead, 
a defendant is guilty of torture only if he acts with the express purpose of inflicting severe 
pain or suffering on a person within his custody or physical control. While as a 
theoretical matter such knowledge does not constitute specific intent, juries are permitted 
to infer from the factual circumstances that such intent is present. See, e.g., United States 
v. Godwin, 272 F.3d 659, 666 (4th Cir. 2001); United States v. Karro, 257 F.3d 1 12, 1 18 
(2d Cir. 2001); United States v. Wood, 207 F.3d 1222, 1232 (10th Cir. 2000); Henderson 
v. United States, 202 F.2d 400, 403 (6th Cir. 1953). Therefore, when a defendant knows 
that his actions will produce the prohibited result, a jury will in all likelihood conclude 
that the defendant acted with specific intent. 
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(U) Further, a showing that an individual acted with a good faith belief that his 
conduct would not produce the result that the law prohibits negates specific intent. See, 
e.g., South Atl. Lmtd. Ptrshp. of Tenn v. Reise, 2 1 8 F.3d 5 1 8, 53 1 (4th Or. 2002). Where 
a defendant acts in good faith, he acts with an honest belief that he has not engaged in the 
proscribed conduct. See Cheek v. United States, 498 U.S. 192, 202 (1991); United States 
v. Mancuso, 42 F.3d 836, 837 (4th Or. 1994). For example, in the context of mail fraud, 
if an individual honestly believes that the material transmitted is truthful, he has not acted 
with the required intent to deceive or mislead. See, e.g.. United States v. Sayakhom, 186 
F.3d 928, 939-40 (9th Cir. 1999). A good faith belief need not be a reasonable one. See 
Cheek, 498 U.S. at 202. 

(U) Although a defendant theoretically could hold an unreasonable belief that his 
acts would not constitute the actions prohibited by the statute, even though they would as 
a certainty produce the prohibited effects, as a matter of practice in the federal criminal 
justice system, it is highly unlikely that a jury would acquit in such a situation. Where a 
defendant holds an unreasonable belief, he will confront the problem of proving to the 
jury that he actually held that belief. As the Supreme Court noted in Cheek, "the more 
unreasonable the asserted beliefs or misunderstandings are, the more likely the jury„.will 
find that the Government has carried its burden of proving knowledge." Id at 203-04. As 
explained above, a jury will be permitted to infer that the defendant held the requisite 
specific intent. As a matter of proof, therefore, a good faith defense will prove more 
compelling when a reasonable basis exists for the defendant's belief. 

b. "Severe Pain or Suffering" 

(U) The key statutory phrase in the definition of torture is the statement that acts 
amount to torture if they cause "severe physical or mental pain or suffering.'' In 
examining the meaning of a statute, its text must be the starting point. SeeJNSv. 
Phinpathya, 464 U.S. 183, 189 (1984) ("This Court has noted on numerous occasions that 
in all cases involving statutory construction, our starting point must be the language 
employed by Congress...and we assume that the legislative purpose is expressed by the 
ordinary meaning of the words used.") (internal quotations and citations omitted). 
Section 2340 makes plain that the infliction of pain or suffering per se, whether it is 
physical or mental, is insufficient to amount to torture. Instead, the text provides that pain 
or suffering must be "severe." The statute does not, however, define the term "severe." 
"In the absence of such a definition, we construe a statutory term in accordance with its 
ordinary or natural meaning." FDICv. Meyer, 510 U.S. 471, 476 (1994). The dictionary 
defines "severe" as "[u]nsparing in exaction, punishment, or censure" or "[ijnflicting 
discomfort or pain hard to endure; sharp; afflictive: distressing; violent; extreme; as 
severe pain, anguish, torture." Webster's New International Dictionary 2295 (2d ed. 
1935); see American Heritage Dictionary of the English Language 1653 (3d ed. 1992) 
("extremely violent or grievous: severe pain") (emphasis in original); DC The Oxford 
English Dictionary" 572 (1978) ("Of pain, suffering, loss, or the like: Grievous, extreme" 
and "of circumstances... bard to sustain or endure"). Thus, the adjective "severe" 
conveys that the pain or suffering must be of such a high level of intensity that the pain is 
difficult for the subject to endure. 
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c. "Severe mental pain or suffering" 

(U) Section 2340 gives farther guidance as to the meaning of "severe mental pain 
or suffering," as distinguished from severe physical pain and suffering- The statute 
defines "severe mental pain or suffering" as: 

the prolonged mental harm caused by or resulting firom- 

(A) the intentional infliction or threatened infliction of severe physical pain or 
suffering; 

(B) the administration or application, or threatened administration or application, 
of mind-altering substances or other procedures calculated to disrupt profoundly 
the senses or the personality; 

(C) the thr eat of imminent death; or 

(D) the threat that another person will imminently be subjected to death, severe 
physical pain or suffering, or the administration or application of mind-altering 
substances or other procedures calculated to disrupt profoundly the senses or 
personality. 

1 8 U.S.C. § 2340(2). In order to prove "severe mental pain or suffering," the statute 
requires proof of "prolonged mental harm" that was caused by or resulted from one of 
four enumerated acts. We consider each of these elements. 

L "Prolonged Mental Harm" 

(U) As an initial matter, Section 2340(2) requires that the severe mental pain 
must be evidenced by "prolonged mental barm." To prolong is to "lengthen in time" or to 
"extend the duration of, to draw out." Webster's Third New International Dictionary 
1815 (1988); Webster's New International Dictionary 1980 (2d ed. 1935). Accordingly, 
"prolong" adds a temporal dimension to the harm to the individual, namely, that the harm 
must be one that is endured over some period of time. Put another way, the acts giving 
rise to the harm must cause some lasting, though not necessarily permanent, damage. For 
example, the mental strain experienced by an individual during a lengthy and intense 
interrogation, such as one that state or local police might conduct upon a criminal 
suspect, would not violate Section 2340(2). On the other hand, the development of a 
mental disorder such as posttraumatic stress disorder, which can last months or even 
years, or even chrome depression, which also can last for a considerable period of time if 
untreated, might satisfy the prolonged harm requirement. See American Psychiatric 
Association, Diagnostic and Statistical Manual of Mental Disorders 426, 439-45 (4th ed. 
1994) ("DSM-IY"). See also Craig Haney & Mona Lynch, Regulating Prisons of the 
Future: A Psychological Analysis of Supermax and Solitary Confinement, 23 N.Y.U. 
Rev. L. & Soc. Change 477, 509 (1997) (noting that posttraumatic stress disorder is 
frequently found in torture victims); c/"Sana Loue, Immigration Law and Health § 10:46 
(2001) (recommending evaluating for post-traumatic stress disorder immigrant-client 




11 



who has experienced torture). 12 By contrast to "severe pain" the phrase "prolonged 
mental harm" appears nowhere else in the U.S. Code nor does it appear in relevant 
medical literature or international human rights reports. 

(U) Not only must the mental harm be prolonged to amount to severe mental pain 
and suffering, but also it must be caused by or result from one of the acts listed in the 
statute. In the absence of a catchall provision, the most natural reading of the predicate 
acts listed in Section 2340(2)(A)(D) is that Congress intended the list to be exhaustive. 
In other words, other acts not included within Section 2340(2)'s enumeration are not 
within the statutory prohibition. See Leatherman v. Tarrant County Narcotics 
Intelligence & Coordination Unit, 507 U.S. 163, 168 (1993) ("Expressio unius est 
exclusio alterius"); Norman Singer, 2A Sutherland on Statutory Construction § 47.23 (6th 
ed. 2000) ("[Wjhere a form of conduct the manner of its performance and operation, and 
the persons and things to which it refers are designated, there is an inference that all 
omissions should be understood as exclusions.") (footnotes omitted). We conclude that 
torture within the meaning of the statute requires the specific intent to cause prolonged 
mental harm by one of the acts listed in Section 2340(2). 

(U) A defendant must specifically intend to cause prolonged mental harm for the 
defendant to have committed torture. It could be argued that a defendant needs to have 
specific intent only to commit the predicate acts that give rise to prolonged mental harm. 
Under that view, so long as the defendant specifically intended to, for example, threaten a 
victim with imminent death, he would have had sufficient mens rea for a conviction. 
According to this view, it would be further necessary for a conviction to show only that 
the victim factually suffered prolonged mental barm, rather than that the defendant 
intended to cause it. We believe that this approach is contrary to the text of the statute. 
The statute requires that the defendant specifically intend to inflict severe mental pain or 
suffering. Because the statute requires this mental state with respect to the infliction of 
severe mental pain and because it expressly defines severe menial pain in terms of 
prolonged mental harm, that mental state must be present with respect to prolonged 
mental harm. To read the statute otherwise would read the phrase "prolonged mental 
harm caused by or resulting from" out of the definition of "severe mental pain or 
suffering." 

(U) A defendant could negate a showing of specific intent to cause severe mental 
pain or suffering by showing that he had acted in good faith that his conduct would not 

13 The DSM-IV explains that posttraumatic disorder ("PTSD") is brought on by exposure to traumatic 
events, such as serious physical injury or witnessing the deaths of others and during those events the 
individual felt "intense fear" or "horror." Id at 424. Those suffering from this disorder re-experience the 
trauma through, inier alia, "recurrent and intrusive distressing recollections of the event", "recurrent 
distressing dreams of the event", or "intense psychological distress at exposure to imerna] or externa] cues 
that symbolize or resemble an aspect of the traumatic event." Id. at 428. AdditionaUy, a person with PTSD 
"[p]ersistcnt(ly] n avoids stimuli associated with the trauma, including avoiding conversations about the 
trauma, places that stimuJatc recollections aborit the trauma, and they experience a numbing of general 
responsiveness, such as a "restricted range of affect (e,g., unable to have loving feeJings)", and "Ac feeling 
of detachment or estrangement from others." Ibid. Finally, an individual with PTSD has "{pjersistent 
symptoms of increased arousal," as evidenced by "irritability or outbursts of anger," "hypervigilance," 
"exaggerated startle response," and difficulty sleeping or concentrating. Ibid. 
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amount to the acts prohibited by the statute. Thus, if a defendant has a good faith belief 
that his actions will not result in prolonged mental harm, he lacks the mental state 
necessary for his actions to constitute torture. A defendant could show that h'e acted in 
good faith by taking such steps as surveying professional literature, consulting with 
experts, or reviewing evidence gained from past experience. See, e.g., Ratzlaf, 510 U.S. 
at 142 n.10 (noting that where the statute required that the defendant act with the specific 
intent to violate the law, the specific intent element "might be negated by, e.g., proof that 
defendant relied in good faith on advice of counsel.") (citations omitted). All of these 
steps would show that he has drawn on the relevant body of knowledge concerning the 
result proscribed by the statute, namely prolonged mental harm. Because the presence of 
good faith would negate the specific intent element of torture, good faith may be a 
complete defense to such a charge. See, e.g., United States v. Wall, 130R3d 739, 746 
(6th Or. 1 997); United States v. Casperson, 773 F2d 2 1 6,222-23 (8th Cir. 1 985). 

iL Barm Caused By Or Resulting From Predicate Acts 

(U) Section 2340(2) sets forth four basic categories of predicate acts. The first 
category is the "intentional infliction or threatened infliction of severe physical pain or 
suffering." This might at first appear superfluous because the statute already provides 
that the infliction of severe physical pain or suffering can amount to torture. This 
provision, however, actually captures the infliction of physical pain or suffering when the 
defendant inflicts physical pain or suffering with general intent rather than the specific 
intent that is required where severe physical pain or suffering alone is the basis for the 
charge. Hence, this subsection reaches the infliction of severe physical pain or suffering 
when it is only the means of causing prolonged mental harm. Or put another way, a 
defendant has committed torture when he intentionally inflicts severe physical pain or 
suffering with the specific intent of causing prolonged mental harm. As for the acts 
themselves, acts that cause "severe physical pain or suffering" can satisfy this provision. 

(U) Additionally, the threat of inflicting such pain is a predicate act under the 
statute. A threat may be implicit or explicit. See, e.g., United States v. Sachdev, 279 F.3d 
25, 29 (1 st Cir. 2002). In criminal law, courts generally determine whether an 
individual's words or actions constitute a threat by examining whether a reasonable 
person in the same circumstances would conclude that a threat had been made. See, e.g., 
Watts v. United States, 394 U.S. 70S, 708 (1969) (holding that whether a statement 
constituted a threat against the president's life had to be determined in light of all the 
surrounding circumstances); Sachdev, 279 F.3d at 29 ("a reasonable person in defendant's 
position would perceive there to be a threat, explicit or implicit, of physical mjury"); 
United States v. Khorrami, 895 FJd 1 186, 1 190 (7th Cir. 1990) (to establish that a threat 
was made, the statement must be made "in a context or under such circumstances wherein 
a reasonable person would foresee that the statement would be interpreted by those to 
whom the maker communicates a statement as a serious expression of an intention to 
inflict bodily harm upon [another individual]") (citation and internal quotation marks 
omitted); United States v. Peterson, 483 F.2d 1 222, 1 230 (D.C. Cir. 3 973) (perception of 
threat of imminent harm necessary to establish self-defense had to be "objectively 
reasonable in light of the surrounding circumstances"). Based on this common approach, 
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we believe that the existence of a threat of severe pain or suffering should be assessed 
from the standpoint of a reasonable person in the same circumstances. 

(U) Second, Section 2340(2)(B) provides that prolonged mental harm, 
constituting torture, can be caused by "the administration or application or threatened 
administration or application of mind-altering substances or other procedures calculated 
to disrupt profoundly the senses or the personality." The statute provides no further 
definition of what constitutes a mind- altering substance. The phrase "mind-altering 
substances" is found nowhere else in the U.S. Code, nor is it found in dictionaries. It is, 
however, a commonly use synonym for drugs. See, e.g., United States v. Kingsley, 241 
F.3d 828, 834 (6 th Cir.) (referring to controlled substances as "mind- altering 
substance[s]") cert, denied, 122 S. Ct. 137 (2001); Hogue v. Johnson, 131 F. 3 rd 466, 501 
(5* Cir. 1 997) (referring to drugs and alcohol as "mind altering substance[s]"), cert, 
denied, 523 U.S. 1014(1 998). In addition, the phrase appears in a number of state 
statutes, and the context in which it appears confirms this understanding of the phrase. 
See, e.g., Cal. Penal Code § 3500 (c) (West Supp. 2000) ('Psychotropic drugs also 
include mind-altering... drugs..."); Minn. Stat. Ann. § 260B.201(b) (West Supp. 2002) 
("'chemical dependency treatment'" define as programs designed to "reducfe] the risk of 
the use of alcohol, drugs, or other mind-altering substances"). 

(U) This subparagraph, section 2340(2)(B), however, does not preclude any and 
all use of drugs. Instead, it prohibits the use of drugs that "disrupt profoundly the senses 
or the personality." To be sure, one could argue that this phrase applies only to "other 
procedures," not the application of mind-altering substances. We reject this 
interpretation because the terms of Section 2340(2) expressly indicate that the qualifying 
phrase applies to both "other procedures" and the "application of mind-altering 
substances." The word "other" modifies "procedures calculated to disrupt profoundly the 
senses." As an adjective, "other" indicates that the term or phase it modifies is the 
remainder of several things. See Webster's Third New International Dictionary 1598 
(1 986) (defining "other" as "being the one (as of two or more) remaining or not 
included"). Or put another way, "other" signals that the words to which it attaches are of 
the same kind, type, or class as the more specific item previously listed. Moreover, 
where a statute couple words or phrases together, it "denotes an intention that they should 
be understood in the same general sense." Norman Singer, 2A Sutherland on Statutory 
Construction § 47:16 (6 th ed. 2000); see also Beecham v. United States, 51 1 U.S. 368, 
371 (1994) ("That several items in a list share an attribute counsels in favor of 
interpreting the other items as possessing that attribute as well."). Thus, the pairing of 
mind-altering substances with procedures calculated to disrupt profoundly the sense or 
personality and the use of "other" to modify "procedures" shows that the use of such 
substances must also cause a profound disruption of the senses or personality. 

(U) For drugs or procedures to rise to the level of "disrupting] profoundly the 
sense or personality," they must produce an extreme effect And by requiring that tbey 
be "calculated" to produce such an effect, the statute requires that the defendant has 
consciously designed the acts to produce such an effect. 28 U.S.C. § 2340(2)(B). The 
word "disrupt" is defined as "to break asunder; to part forcibly; rend," imbuing the verb 



with a connotation of violence. Webster's New International Dictionary 753 (2d ed. 
1935); see Webster's Third New International Dictionary 656 (1986) (defining disrupt as 
"to break apart: Rupture" or "destroy the unity or wholeness of); JV the Oxford English 
Dictionary 832 (1 989) (defining disrupt as "[t]o break or burst asunder; to break in 
pieces; to separate forcibly"). Moreover, disruption of the senses or personality alone is 
insufficient to fall within the scope of this subsection; instead, that disruption must be 
profound. The word "profound" has a number of meanings, all of which convey a 
significant depth. Webster's New International Dictionary 1977 (2d ed. 1935 defines 
profound as: "Of very great depth; extending far below the surface or top; unfathomable 
[»]•• [c]oming from, reaching to, or situated at a depth or more than ordinary depth; not 
superficial; deep-seated; chiefly with reference to the body; as a profound sigh, wounded, 
or painf;] . . .[characterized by intensity, as of feeling or quality, deeply felt or realized; 
as, profound respect, fear, or melancholy; hence, encompassing; thoroughgoing; 
complete; as,profound sleep, silence, or ignorance." See Webster's Third New 
International Dictionary 1812 (1986) ("having very gTeat depth: extending far below the 
surface. . .not superficial"). Random House Webster's Unabridged Dictionary 1545 (2d 
ed. 1 999) also defines profound as "originating in or penetrating to the depths of one's 
being" or "pervasive or intense; thorough; complete" or "extending, situated, or 
originating far down, or far beneath the surface." By requiring that the procedures and 
the drugs create a profound disruption, the statute requires more than the acts "forcibility 
separate" or "rend" the senses or personality. Those acts must penetrate to the core of an 
individual's ability to perceive the world around him, substantially interfering with his 
cognitive abilities, or fundamentally alter his personality. 

(U) The phrase "disrupt profoundly the senses or personality" is not used in 
mental health literature nor is it derived from elsewhere in U.S. law. Nonetheless, we 
think the following examples would constitute a profound disruption of the senses or 
personality. Such an effect might be seen in a drug-induced dementia. In such a state, 
the individual suffers from significant memory impairment, such as the inability to retain 
any new information or recall information about things previouslyof interest to the 
individual. See DSM-IV at 1 34. 13 This impairment is accompanied by one or more of 
the following: deterioration of language function, e.g., repeating sounds or words over 
and over again; impaired ability to execute simple motor activities, e g., inability to dress 
or wave goodbye; "[injability to recognize [and identify] objects such as chairs or 
pencils" despite normal visual functioning; or "{djisturbances in executive level 
functioning", i.e., serious impairment of abstract thinking. Id. At 134-35. Similarly, we 
think that the onset of "brief psychotic disorder" would satisfy this standard. See id. at 
302-03. In this disorder, the individual suffers psychotic symptoms, including among 
other things, delusions, hallucinations, or even a catatonic state. This can last for one day 



12 (U) Published by the American Psychiatric Association, and written as a collaboration of over a 
thousand psychiatrists, the DSM-IV is commonly used in U.S. courts as a source of information regarding 
mental health issues and is likely to be used in trial should charges be brought that allege this predicate act 
See, e.g., Atkins v. Virginia, 122 S. Ct. 2242, 2245 n. 3 (2002); Kansas v. Crane, 122 S. Ct. 867, 871 
(2002); Kansas v. Hendricks, 521 U.S. 346, 359-60 (1997); McClean v. Merrifield, No. 00-CV-0120E(SC), 
2002 WL 1477607 at *2 n.7 (WJ3.N.Y. June 28, 2002); Peeples v. Coastal Office Prods., 203 F. Supp 2d 
432, 439(D. Md 2002); Lassiegne v. Taco Bell Corp.. 202 F. Supp 2d 512, 519 (EJX La. 2002). 
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or even one month. See id. We likewise think that the onset of obsessive-compulsive 
disorder behaviors would rise to this level. Obsessions are intrusive thoughts unrelated to 
reality. They are not simple worries, but are repeated doubts or even "aggressive or 
horrific impulses." See id. at 418. The DSM-IV further explains that compulsions 
include "repetitive behaviors (e.g., hand washing, ordering, checking)" and that "fb]y 
definition, [they] are either clearly excessive or are not connected in a realistic way with 
what they are designed to neutralize or prevent." See id. Such compulsions or 
obsessions must be "time-consuming." See id at 419. Moreover, we think that pushing 
someone to the brink of suicide (which could be evidenced by acts of self-mutilation), 
would be a sufficient disruption of the personality to constitute a "profound disruption." 
These examples, of course, are in no way intended to be an exhaustive list. Instead, they 
are merely intended to illustrate the sort of mental health effects that we believe would 
accompany an action severe enough to amount to one that "disrupts] profoundly the 
sense or the personality." 

(U) The third predicate act listed in Section 2340(2) is threatening an individual 
with "imminent death." 18 U.S.C. § 2340(2)(C). The plain text makes clear that a threat 
of death alone is insufficient; the threat must indicate that death is "imminent." The 
"threat of imminent death" is found in the common law as an element of the defense of 
duress. See Bailey, AAA U.S. at 409. "{ Wjhere Congress borrows terms of art in which 
are accumulated the legal tradition and meaning of centuries of practice, it presumably 
knows and adopts the cluster of ideas that were attached to each borrowed word in the 
body of learning from which it was taken and the meaning its use will convey to the 
judicial mind unless otherwise instructed. In such case, absence of contrary direction 
may be taken as satisfaction with widely accepted definitions, not as a departure from 
them." Morissette v. United States, 342 U.S. 246, 263 (1952). Common law cases and 
legislation generally define "imminence" as requiring that the threat be almost 
immediately forthcoming. 1 Wayne R. LaFave & Austin W. Scott, Jr., Substantive 
Criminal Law § 5.7, at 655 (1986). By contrast, threats referring vaguely to things that 
might happen in the future do not satisfy mis immediacy requirement. See United States 
v. Fiore, 1 78 F. 3rd 91 7, 923 (7 th Cir. 1 999). Such a threat fails to satisfy this 
requirement not because it is too remote in time but because there is a lack of certainty 
that it will occur. Indeed, timing is an indicator of certainty that the harm will befall the 
defendant. Thus, a vague threat that someday the prisoner might be killed would not 
suffice. Instead, subjecting a prisoner to mock executions or playing Russian roulette 
with him would have sufficient immediacy to constitute a threat of imminent death. 
Additionally, as discussed earlier, we believe that the existence of a threat must be 
assessed from the perspective of a reasonable person in the same circumstances. 

(U) Fourth, if the official threatens to do anything previously described to a third 
party, or commits such an act against a third party, that threat or action can serve as the 
necessary predicate for prolonged mental harm. See 18 U.S.C. § 2340(2)(D). The statute 
does not require any relationship between the prisoner and the third party. 
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2. Otber Federal Crimes that Could Relate to Interrogation Techniques 

(U) The following are federal crimes in the special maritime and territorial 
jurisdiction of the United Staies: murder (1 8 U.S.C. § 1 1 1 1), manslaughter (1 $ U.S.C. § 
11 12), assault (18 U.S.C. § 1 13), maiming (18 U.S.C. § 114), kidnapping (J 8 U.S.C. § 
1201). These, as well as war crimes (1 8 U.S.C. § 2441) 14 and conspiracy (18 U.S.C. § 
371), are discussed below. 

a. Assaults within maritime and territorial jurisdiction, 38 U.S.C. § 113 

(U) 18 U.S.C. § 1 13 proscribes assault within the special maritime and territorial 
jurisdiction. Although section 1 1 3 does not define assault, courts have construed the 
terra "assault" in accordance with that term's common law meaning. See, e.g., United 
States v. Estrada-Fernandez, 1 50 F.3d 49 1 , 494 n. 1 (5* Cir. 1 998); United States v. 
Juvenile-Male, 930 F.2d 727, 728 (9 th Cir. 1991). At common law an assault is an 
attempted battery or an act that puts another person in reasonable apprehension of bodily 
harm. See e.g., United States v. Bayes, 210 F.3d 64, 68 (1* Cir. 2000). Section 113 
reaches more than simple assault, sweeping within its ambit acts that would at common 
law constitute battery. 

(U) 1 8 U.S.C. §113 proscribes several specific forms of assault. Certain 
variations require specific intent, to wit: simple assault (fine and/or imprisonment for not 
more than six months); assault with intent to commit murder (imprisonment for not more 
than twenty years); assault with intent to commit any felony (except murder and certain 
sexual abuse offenses) (fine and/or imprisonment for not more than ten years); assault 
with a dangerous weapon, with intent to do bodily harm, and without just cause or excuse 
(fine and/imprisonment for not more than ten years, or both). Other defined crimes 
require only general intent, to wit: assault by striking, beating, or wounding (fine and/or 
imprisonment for not more than six months); assault where the victim is an individual 
who has not attained the age of 16 years (fine and/or imprisonment for not more than 1 
year); assault resulting in serious bodily injury (fine and/or imprisonment for not more 
than ten years); assault resulting in substantial bodily injury to an individual who has not 
attained the age of 16 years (fine and/or imprisonment for not more than 5 years). 
"Substantial bodily injury" means bodily injury which involves (A) a temporary but 
substantial disfigurement; or (B) a temporary but substantial loss or impairment of the 
function of any bodily member, organ, or mental faculty. "Serious bodily injury" means 
bodily injury which involves (A) a substantial risk of death; (B) extreme physical pain; 
(C) protracted and obvious disfigurement; or (D) protracted loss or impairment of the 
function of a bodily member, organ, or mental faculty. "Bodily injury" means (A>a cut, 
abrasion, bruise, bum, or disfigurement; (B) physical pain; (C) illness; (D) impairment of 



" (U) 18 U.S.C. § 244 1 criminalizes tbe commission of war crimes by U.S. nationals and members of 
the U.S. Armed Forces. Subsecrion (c) defines war crimes as (1) grave breaches of any of the Geneva 
Conventions; (2) conduct prohibited by the Hague Convention IV, Respecting tbe Law and Customs of 
War on Land, signed 18 October 1907; or (3) conduct that constitutes a violation of common Article 3 of 
the Geneva Conventions. The Department of Justice has opined tnat this statute does not apply to conduct 
toward al-Qaida or Taliban operatives because tbe President has detennined that they are not entitled to tbe 
protections of Geneva and tbe Hague Regulations. >< 
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the function of a bodily member, organ, or mental faculty; or (E) any other injury to the 
body, no matter how temporary. 

b. Maiming, 1 8 U.S.C. §114 

(U) Whoever with the intent to torture (as defined in section 2340), maims, or 
disfigures, cuts, bites, or slits the nose, ear, or lip, or cuts out or disables the tongue, or 
puts out or destroys an eye, or cuts off or disables a limb or any member of another 
person; or whoever, and with like intent, throws or pours upon another person, any 
scalding water, corrosive acid, or caustic substance shall be fined and/or imprisoned not 
more than twenty years. This is a specific intent crime. 

c. Murder, 18 U.S.C. § 1111 

(U) Murder is the unlawful killing of a human being with malice aforethought. 
Every murder perpetrated by poison, lying in wait, or any other kind of willful, 
deliberate, malicious, and premeditated killing; or committed in the perpetration of, or 
attempt to perpetrate, any arson, escape, murder, kidnapping, treason, espionage, 
sabotage, aggravated sexual abuse or sexual abuse, burglary, or robbery, or perpetrated 
from a premeditated design unlawfully and maliciously to effect the death of any human 
being other than him who is killed, is murder in the first degree. Any other murder is 
murder in the second degree. If within the SMTJ, whoever is guilty of murder in the first 
degree shall be punished by death or by imprisonment for life; whoever is guilty of 
murder in the second degree, shall be imprisoned for any term of years or for life. 
Murder is a specific intent crime. 

d. Manslaughter, 18 U.S.C. § 1112 

(U) Manslaughter is the unlawful killing of a human being without malice. It is 
of two kinds: (A) voluntary, upon a sudden quarrel or heat of passion and (B) 
involuntary, in the commission of an unlawful act not amounting to a felony, or in the 
commission in an unlawful manner, or without due caution and circumspection, of a 
lawful act which might produce death. 

(U) If within the SMTJ whoever is guilty of voluntary manslaughter, shall be 
fined and/or imprisoned not more than len years; whoever is guilty of involuntary 
manslaughter, shall be fined and/or imprisoned not more than six years. Manslaughter is 
a general intent crime. A death resulting from the exceptional interrogation techniques 
may subject the interrogator to a charge of manslaughter, most likely of the involuntary 
sort. 

e. Interstate Stalking, 18 U.S.C. § 2261A 

(U) 1 8 U.S.C. § 2261 A provides that "(whoever... travels... within the special 
maritime and territorial jurisdiction of the United States...with the intent to kill, injure, 
harass, or intimidate another person, and in the course of or as a result of, such travel 
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places that person in reasonable fear of the death of, or serious bodily injury of that 
person." Thus there are three elements to a violation of 2261 A: (1) defendant fraveled in 
interstate commerce; (2) he did so with the intent to injure, harass, intimidate another 
person; (3) the person he intended to harass or injure was reasonably placed in ; fear of 
death or serious bodily injury as a result of that travel. See United States v. Al-Zubaidy, 
283 F.3d 804, 808 (6th Cir. 2002). 

(U) The travel itself must have been undertaken with the specific intent to harass 
or intimidate another. Or put another way, at the time of the travel itself, the defendant 
must have engaged in that travel for the precise purpose of harassing another person. See 
Al-Zubaidy, 283 F.3d at 809 (the defendant "must have intended to harass or injure [the 
victim] at the time he crossed the state line"). 

(U) The third element is not fulfilled by the mere act of travel itself. See United 
States v. Crawford, No. 00-CR-59-B-S, 2001 WL 185140 (D. Me. Jan. 26, 2001) ("A 
plain reading of the statute makes clear that the statute requires the actor to place the 
victim in reasonable fear, rather than, as Defendant would have it, that his travel place the 
victim in reasonable fear."). 

f. CoDspiracy,18U.S.C.§2aDdl8U.S.C.§371 15 

(U) Conspiracy to commit crime is a separate offense from crime that is the 
object of the conspiracy.' 6 Therefore, where someone is charged with conspiracy, a 
conviction cannot be sustained unless the Government establishes beyond a reasonable 
doubt that the defendant had the specific intent to violate the substantive statute. 17 

(U) As the Supreme Court most recently stated, "the essence of a conspiracy is 
'an agreement to commit an unlawfiil act."' United States v. Jimenez Redo, -S.Ct. 2003 
WL 139612 at (Jan. 12, 2003) (quoting Iannelli v. United States, 420 U.S. 770, 777 
(1975). Moreover, "(fjhat agreement is a 'distinct evil/ which "may exist and be punished 
whether or not the substantive crime ensues.", Id at * (quoting Salinas v. United States, 
522 U.S. 52. 65 (1997). 



13 (U) 1 8 U.S.C. § 2. Principals 

(a) Whoever commits an offense against the United States or aids, abets, counsels, commands, induces 
or procures its commission, is punishable as a principal. 

(b) Whoever willfully causes an act to be done which if directly performed by him or another would be 
an offense against the United States, is punishable as a principal. 
1 8 U.S.C. § 37 1 . Conspiracy to commit offense or to defraud United States 

If two or more persons conspire either to commit any offense against the United States, or to defraud the 
United States, or any agency thereof in any manner or for any purpose, and one or more of such persons do 
auy act to effect the object of the conspiracy, each shall be fined under this title or imprisoned not more 
than five years, or botbl 

If, however, the offense, the commission of which is the object of the conspiracy, is a misdemeanor only, 
the punishment for such conspiracy shall not exceed the maximum punishment provided for such 
misdemeanor. 

'*(U) United States vRabinowkh, 238 US 7S, 59, 35 S.Ct 682, L Ed 1211 (1915). 

" (U) United States v. Cangiano, 491 F.2d 906 {2 od Cir. 1974), cert denied 419 U.S. 904 (1974). 



3. Legal doctrines UDder the Federal Criminal Law that could render specific 
conduct, otherwise criminal, not unlawful 

(U) Generally, the following discussion identifies legal doctrines and defenses 
applicable to the interrogation of unlawful combatants, and the decision process related to 
them. In practice, their efficacy as to any person or circumstance will be fact-dependent. 

a. Commander-in-Chief Authority 

(U) As the Supreme Court has recognized, and as we will explain further below, 
the President enjoys complete discretion in the exercise of his Commander- in-Chief 
authority including in conducting operations against hostile forces. Because both "(t]he 
executive power and the command of the military and naval forces is vested in the 
President," the Supreme Court has unanimously stated that it is "the President alone who 
is constitutionally invested with the entire charge of hostile operations. " Hamilton v. 
Dittin, 88 U.S. (21 Wall.) 73, 87 (1874) (emphasis added). 

(U) In light of the President's complete authority over the conduct of war, 
without a clear statement otherwise, criminal statutes are not read as infringing on the 
President's ultimate authority in these areas. The Supreme Court has established a canon 
of statutory construction that statutes are to be construed in a manner that avoids 
constitutional difficulties so long as a reasonable alternative construction is available. . 
See, e.g., Edward J. DeBartolo Corp. v. Florida Gulf Coast Bldg. & Constr. Trades 
Council, 485 U.S. 568, 575 (1988) (citing NLRB v. Catholic Bishop of Chicago. 440 U.S. 
490, 499-501, 504 (1979)) ("[WJherc an otherwise acceptable construction of a statute 
would raise serious constitutional problems, [courts] will construe [a] statute to avoid 
such problems unless such construction is plainly contrary to the intent of Congress.") 
This canon of construction applies especially where an act of Congress could be read to 
encroach upon powers constitutionally committed to a coordinate branch of government. 
See, e.g., Franklin v. Massachusetts, 505 U.S. 788, 800-1 (1992) (citation omitted) ("Out 
of respect for the separation of powers and the unique constitutional position of the 
President, we find that textual silence is not enough to subject the President to the 
provisions of the [Administrative Procedure Act]. We would require an express 
statement by Congress before assuming it intended the President's performance of his 
statutory duties to be reviewed for abuse of discretion."); Public Citizen V. United States 
Dep't of Justice, 491 U.S. 440, 465-67 (1989) (construing Federal Advisory Committee 
Act not to apply to advice given by American Bar Association to the President on judicial 
nominations, to avoid potential constitutional question regarding encroachment on 
Presidential power to appoint judges). 

(U) In the area of foreign affairs, and war powers in particular, the avoidance 
canon has special force. See, e.g., Dept of Navy v. Egan, 484 U.S. 5 1 8, 530 (1 988) 
("unless Congress specifically has provided otherwise, courts traditionally have been 
reluctant to intrude upon the authority of the Executive in military and national security 
affairs."); Japan Whaling Ass 'n v. American Cetacean Socy, 478 U.S. 221, 232-33 
(1986) (construing federal statutes to avoid curtailment of traditional presidential 
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prerogatives in foreign affairs). It should not be lightly assumed that Congress has acted 
to interfere with the President's constitutionally superior position as Chief Executive and 
Commander-in-Chief in the area of military operations. See Egan, 484 U.S. at 529 
(quoting Haig v. Agee, 1 453 U.S. 280, 293-94 (1 981). See also Agee, 453 U.S. at 291 
(deference to Executive Branch is "especially" appropriate "in the area of national 
security"). 

(U) In order to respect the President's inherent constitutional authority to manage 
a military campaign, 1 8 U.S.C. § 2340A (the prohibition against torture) as well as any 
• other potentially applicable statute must be construed as inapplicable to interrogations 
undertaken pursuant to his Commander-in-Chief authority. Congress lacks authority 
under Article I to set the terms and conditions under which the President may exercise his 
authority as Commander-in-Chief to control the conduct of operations during a war. The 
President's power to detain and interrogate enemy combatants arises out of his 
constitutional authority as Commander-in-Chief. A construction of Section 2340A that 
applied the provision to regulate the President's authority as Commander-in-Chief to 
determine the interrogation and treatment of enemy combatants would raise serious 
constitutional questions. Congress may no more regulate the President's ability to detain 
and interrogate enemy combatants than it may regulate his ability to direct troop 
movements on the battlefield. Accordingly, we would Construe Section 2340A to avoid 
this constitutional difficulty, and conclude that it does not apply to the President's 
detention and interrogation of enemy combatants pursuant to his Commander-in-Chief 
authority. 

(U) This approach is consistent with previous decisions of the DOJ involving the 
application of federal criminal law. For example, DOJ has previously construed the 
congressional contempt statute as inapplicable to executive branch officials who refuse to 
comply with congressional subpoenas because of an assertion of executive privilege. In a 
1984 opinion, DOJ concluded that 

if executive officials were subject to prosecution for criminal contempt whenever 
they carried out the President's claim of executive privilege, it would significantly 
burden and immeasurably impair the President's ability to fulfill his constitutional 
duties. Therefore, the separation of powers principles that underlie the doctrine of 
executive privilege also would preclude an application of the contempt of 
Congress statute to punish officials for aiding the President in asserting his 
constitutional privilege. 

Prosecution for Contempt of Congress of an Executive Branch Official Who Has Asserted 
A Claim of Executive Privilege, 8 Op. O.L.C. 101, 134 (May 30, 1984). Likewise, if 
executive officials were subject to prosecution for conducting interrogations when they 
were carrying out the President's Commander-in-Chief powers, "it would significantly 
burden and immeasurably impair the President's ability to fulfill his constitutional 
duties." These constitutional principles preclude an application of Section 2340A to 
punish officials for aiding the President in exercising his exclusive constitutional 
authorities. Jd. 
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(U) It could be argued thai Congress enacted 1 8 U.S.C. § 2340A with full 
knowledge and consideration of the President's Commander-in-Chief power, and that 
Congress intended to restrict his discretion; however, the Department of Justice could not 
enforce Section 2340A against federal officials acting pursuant to the President's 
constitutional authority to wage a military campaign. Indeed, in a different context, DOJ 
has concluded that both courts and prosecutors should reject prosecutions that apply 
federal criminal laws to activity that is authorized pursuant to one of the President's 
constitutional powers. DOJ, for example, has previously concluded that Congress could 
not constitutionally extend the congressional contempt statute to executive branch 
officials who refuse to comply with congressional subpoenas because of an assertion of 
executive privilege. They opined that "courts...would surely conclude that a criminal 
prosecution for the exercise of a presumptively valid, constitutionally based privilege is 
not consistent with the Constitution." 8 Op. O.L.C. at 141. Further, DOJ concluded that 
it could not bring a criminal prosecution against a defendant who had acted pursuant to 
an exercise of the President's constitutional power. "The President, through a United 
States Attorney, need not, indeed may not, prosecute criminally a subordinate for 
asserting on his behalf a claim of executive privilege. Nor could the Legislative Branch 
or the courts require or implement the prosecution of such an individual." Id. Although 
Congress may define federal crimes that the President, through the Take Care Clause, 
should prosecute, Congress cannot compel the President to prosecute outcomes taken 
pursuant to the President's own constitutional authority. If Congress could do so, it could 
control the President's authority through the manipulation of federal criminal law. 

(U) There are even greater concerns with respect to prosecutions arising out of 
the exercise of the President's express authority as Commander-in-Chief than with 
prosecutions arising out of the assertion of executive privilege. In a series of opinions 
examining various legal questions arising after September 11, 2001, DOJ explained the 
scope of the President's Commander-in-Chief power. We briefly summarize the findings 
of those opinions here. The President's constitutional power to protect the security of the 
United States and the lives and safety of its people must be understood in light of the • 
Founders' intention to create a federal government "cloathed witbrall the powers requisite 
to the complete execution of Its trust." The Federalist No. 23, at 147 (Alexander 
Hamilton) (Jacob E. Cooke ed. 1961). Foremost among the objectives committed to that 
trust by the Constitution is the security of the nation. As Hamilton explained in arguing 
for the Constitution's adoption, because "the circumstances which may affect the public 
safety" are not reducible within certain determinate limits, 

it must be admitted, as necessary consequence, that there can be no limitation of 
that authority, which is to provide for the defense and protection of the 
community, in any matter essential to its efficacy. 

Id. at 147-48. Within the limits that the Constitution itself imposes, the scope and 
distribution of the powers to protect national security must be construed to authorize the 
most efficacious defense of the nation arid its interests in accordance "with the realistic 
purposes of the entire instrument." Lichter v. United States, 334 U.S. 742, 782 (1 948). 



final kefan Oa«a April, <», 2003 



22 



(U) The text, structure, and history of the Constitution establish that the 
Founders entrusted the President with the primary responsibility, and therefore the power, 
to ensure the security of United States in situations of grave and unforeseen emergencies. 
The decision to deploy military force in the defense of United States interests is expressly 
placed under Presidential Authority by the Vesting Clause, U.S. Const. Art. I, § 1, cl. 1, 
and by the Commander-in-Chief Clause, id., § 2, cl. 1 .' 8 DOJ has long understood the 
Commander-in-Chief Clause in particular as an affirmative grant of authority to the 
President. The Framers understood the Clause as investing the President with the fullest 
range of power understood at the time of the ratification of the Constitution as belonging 
to the military commander. In addition, the Structure of the Constitution demonstrates 
that any power traditionally understood as pertaining to the executive which includes the 
conduct of warfare and the defense of the nation unless expressly assigned in the 
Constitution to Congress, is vested in the President. Article II, Section 1 makes this clear 
by stating that the "executive Power shall be vested in a President of the United States of 
America." That sweeping grant vests in the President an unenumerated "executive power" 
and contrasts with the specific enumeration of the powers-those "herein" granted to 
Congress in Article I. The implications of constitutional text and structure are confirmed 
by the practical consideration that national security decisions require the unity in purpose 
and energy in action that characterize the Presidency rather than Congress. 19 

(U) As the Supreme Court has recognized, the Commander-in-Chief power and 
the President's obligation to protect the nation imply the ancillary powers necessary to 



" (U) See Johnson v. Eisentroger, 339 U.S. 763, 789 (1950) (President has authority to deploy United 
Slates armed forces "abroad or to any particular region"); Fleming v. Page, 50 U.S. (9 How) 603, 614-15 
(1950) ("As commander-in-chief, [the President] is authorized to direct the movements of the naval and 
military forces placed by law at his command, and to employ them in the manner he may deem most 
effectual") Loving v. United Stares. 517 U.S. 748, 776 (1996) (Scalia, J., concurring in part and concurring 
in judgment) (The inherent powers of the Commander-in-Chief "are clearly extensive."); Maul v. United 
States, 274 U.S. 501, 515-16 (1927) (Brandeis & Holmes, JJ., corcurring) (President "may direct any 
revenue cutter to cruise in any water in order to perform any duty of the* service"); Commonwealth 
Massachusetts v. Laird, 451 F.2d 26, 32 (1st Cir. 1971) (the President has "power as C^rrmiandex-in-Chief 
to station forces abroad"); Ex pane Vallandigham, 28 F.Cas. 874, 922 (C.C.SD. Ohio (1863) (No. 16,816) 
(in acting "under this power where there is no express legislative declaration, the president is guided solely 
by his own judgment land discretion"); Authority to Use United Slates Military Forces in Somalia, 16 Op. 
O.LC. 6,6 (Dec 4,1992) (Barr, Attorney General). 

" (U) Judicial decisions since the beginning of the Republic confirm the President's constitutional power 
and duty to repel military action against the United States and to take measures to prevent the recurrence of 
an attack As Justice Joseph Story said long ago, "[Tjt may be fit and proper for the government, in the 
exercise of the high discretion confided to the executive, for great public purposes, to act on a sudden 
emergency, or to prevent an irreparable mischief, by summary measures, whichare not found in the text of 
the laws." TheApolhn, 22 VS. (9 Wheat) 362, 366-67 (1824). If the President is confronted with an 
unforeseen attack on the territory and people of the United States, or other immediate dangerous threat to 
American interests and security, it is his constitutional responsibility to respond to that threat with "whatever 
means are necessary. See e.g., The Prize Cases, 67 U.S. (2 Black) 635, 668 (1862) ("If a war be made by 
invasion or a foreign nation, the President is not only authorized but bound to resist force by 
force., .without waiting for any special legislative authority."); United States v. Smith, 27 F.Cas; 
1 192,1 229-30 (CC D .N.Y, l.~06)(No. 1 6,342) <Paterson, Circuit Justice) (regardless of statutory 
authorization, it is "the duty ...of the executive magistrate ...to repel an invading foe") see also 3 Story, 
Commentaries § 1485 f*[tjbe command and application of the pubbc forcc.to maintain peace, and to resist 
foreign invasion" are executive powers). 
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their successful exercise. "The first of the enumerated powers of the President is that he 
shall be Commander-in-Chief of the Army and Navy of the United States. And of 
course, the grant of war power includes all that is necessary and proper for carrying those 
powers into execution." Johnson v. Eisentrager, 339 U.S. 763, 788 (1950). In wartime, 
it is for the President alone to decide what methods to use to best prevail against the 
enemy. The President's complete discretion in exercising the Commander-in-Chief 
power has been recognized by the courts. In the Prize Cases, 67 U.S. (2 Black) 635, 670 
0 862), for example, the Court explained that whether the President, "in fulfilling his 
duties as Commander in Chief, had appropriately responded to the rebellion of the 
southern states was a question "to be decided by him" and which the Court could not 
question, but must leave to "the political department of the Government to which this 
power was entrusted." 

(U) One of the core functions of the Commander-in-Chief is that of capturing, 
detaining, and interrogating members of the enemy. It is well settled that the President 
may seize and detain enemy combatants, at least for the duration of the conflict, and the 
laws of war make clear that prisoners may be intenogated for information concerning the 
enemy, its strength, and its plans. Numerous Presidents have ordered the capture, 
detention, and questioning of enemy combatants during virtually every major conflict in 
the Nation's history, including recent conflicts in Korea, Vietnam, and the Persian Gulf. 
Recognizing this authority, Congress has never attempted to restrict or interfere with the 
President's authority on this score. 

(U) Any effort by Congress to regulate the interrogation of unlawful combatants 
would violate the Constitution's sole vesting of the Commander-in-Chief authority in the 
President. There can be little doubt that intelligence operations, such as the detention and 
interrogation of enemy combatants and leaders, are both necessary and proper for the 
effective conduct of a military campaign. Indeed, such operations may be of more 
importance in a war with an international tenorist organization than one with the 
conventional armed forces of a nation-state, due to the former's emphasis on secret 
operations and surprise attacks against civilians. It may be the case that only successful 
interrogations can provide the information necessary to prevent the success of covert 
tenorist attacks upon the United States and its citizens. Congress can no more interfere 
with the President's conduct of the intenogation of enemy combatants than it can dictate 
strategy or tactical decisions on the battlefield. Just as statutes that order the President to 
conduct warfare in a certain manner or for specific goals would be unconstitutional, so 
too are laws that seek to prevent the President from gaining the intelligence be believes 
necessary to prevent attacks upon the United States. 

(U) As this authority is inherent in the President, it would be appropriate within 
the context of the war on terrorism for this authority to be stated expressly in a 
Presidential directive or other writing. 20 



20 (U) Although application of the Commander-in-Chief authority docs not require a specific written 
directive, as an evidentiary matter a written Presidential directive or other document would serve to 
memorialize die authority. 
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b. Necessity 

(U) The defense of necessity could be raised, under the current circumstances, to an 
allegation of a violation of a criminal statute. Often referred to as the "choice of evils" 
defense, necessity has been defined as follows: 

Conduct that the actor believes to be necessary to avoid a harm or evil to himself 
or to another is justifiable, provided that: 

(a) the barm or evil sought to be avoided by such conduct is greater than that 
sought to be prevented by the law defining the offense charged; and 

(b) neither the Code nor other law defining the offense provides exceptions or 
defenses dealing with the specific situation involved; and . 

(c) a legislative purpose to exclude the justification claimed does not otherwise 
plainly appear. 

Model Penal Code § 3.02. See also Wayne R. LaFave & Austin W. Scott, 1 Substantive 
Criminal Law § 5.4 at 627 (1986 & 2002 supp ; ) ("LaFave & Scott"). Although there is 
no federal statute that generally establishes necessity or other justifications as defenses to 
federal criminal laws, the Supreme Court has recognized the defense. See United States 
v. Bailey, AAA U.S. 394, 410 (1980) (relying on LaFave & Scott and Model Penal Code 
definitions of necessity defense). 

(U) The necessity defense may prove especially relevant in the current 
circumstances. As it has been described in the case law and literature, the purpose behind 
necessity is one of public policy. According to LaFave & Scott, "the law ought to 
promote the achievement of higher values at the expense of lesser values, and sometimes 
the greater good for society will be accomplished by violating the literal language of the 
criminal law." LaFave & Scott, at 629. In particular, the necessity defense can justify the 
intentional killing of one person to save two others because "it is better that two lives be 
saved and one lost than that two be lost and one saved." Id. Or, put in the language of a 
choice of evils, "the evil involved in violating the terms of the criminal law (...even 
taking another's life) may be less than that which would result from literal compliance 
with the law (...two lives lost)." Id. 

(U) Additional elements of the necessity defense are worth noting here. First, the 
defense is not limited to certain types of harms. Therefore, the harm inflicted by 
necessity may include intentional homicide, so long as the harm avoided is greater (i.e., 
preventing more deaths) Jd. at 634. Second, it must actually be the defendant's intention 
to avoid the greater harm; intending to commit murder and then learning only later that 
the death had the fortuitous result of saving other lives will not support a necessity 
defense. Jd. at 635. Third, if the defendant reasonably believes that the lesser harm as 
necessary, even if, unknown to him, it was not, he may still avail himself of the defense. 
As LaFave and Scott explain, "if A kills B reasonably believing it to be necessary to save 
C and D, he is not guilty of murder even though, unknown to A, C and D could have been 
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rescued without the necessity of killing B." Id. Fourth, it is for the court, and not the 
defendant to judge whether the harm avoided outweighed the harm done. Id. at 636. 
Fifth, the defendant cannot rely upon the necessity defense if a third alternative that will 
cause less harm is open and known to him. 

^TT) Although not every interrogation that could violate the provisions of 
Section 2340A or other potentially applicable statutes would trigger a necessity defense, 
it appears that under the current circumstances there may be support for such defense. 
On September 11, 2001, al Qaida launched a surprise covert attack on civilian targets in 
the United States that led to the deaths of thousands and financial losses in the billions of 
dollars. According to public and governmental reports, al Qaida has other sleeper cells 
within the United States that maybe planning similar attacks. Indeed, al Qaida's plans 
apparently include efforts to develop and deploy chemical, biological, and nuclear 
weapons of mass destruction. Under these circumstances, a detainee may possess 
information that could enable the United States to prevent attacks that potentially could 
equal or surpass the September 1 1 attacks in their magnitude. Clearly, any harm that 
might occur during an interrogation would pale to insignificance compared to the barm 
avoided by preventing such an attack, which could take hundreds or thousands of lives. 

u 

v^AWi^Vnder this rationale, two factors will help indicate when the necessity defense 
could appropriately be invoked. First, the more certain that government officials are that 
a particular individual has information needed to prevent an attack, the more necessary 
interrogation will be. Second, the more likely it appears that a terrorist attack is likely to 
occur, and the greater the amount of damage expected from such an attack, the more that 
an interrogation to get information would become necessary. Of course, the strength of 
the necessity defense depends on the circumstances that prevail, and the knowledge of the 
government actors involved, when the interrogation is conducted. While every 
interrogation that might violate Section 2340A or other potentially applicable statutes 
does not trigger a necessity defense, we can say that certain circumstances could support 
such a defense. 

(U) Legal authorities identify an important exception to the necessity defense. The 
defense is available "only in situations wherein the legislature has not itself, in its 
criminal statute, made a determination of values." Id. at 629. Thus, if Congress 
explicitly has made clear that violation of a statute cannot be outweighed by the harm 
avoided, courts cannot recognize the necessity defense. LaFave and Israel provide as an 
example an abortion statute that made clear that abortions even to save the life of the 
mother would still be a crime; in such cases the necessity defense would be unavailable. 
Id. at 630. Here, however, Congress has not explicitly made a determination of values 
vis-a-vis torture. In fact, Congress explicitly removed efforts to remove torture from the 
weighing of values permitted by the necessity defense. 21 



21 In the CAT, torture is defined as the intentional infliction of severe pain or suffering "for sucb purposes 
as obtaining from him or a third person information or a confession. " CAT art 1 . 1 . One could argue that 
such a ckfinitioD represented an attempt to indicate that the good of obtaining information-no matter what 
the circumstances-could not justify an act of torture. In other words, necessity would not be a defense. In 
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c. Self-Defense 

(U) Even if a court were to find that necessity did not justify the violation of a 
criminal statute, a defendant could still appropriately raise a claim of self-defense^ The 
right to self-defense, even when it involves deadly force, is deeply embedded in our law, 
both as to individuals and as to the nation as a whole. As the Court of Appeals for the 
D.C. Circuit has explained: 

More than two centuries ago, Blackstone, best known of the expositors of the 
English common law taught that "all homicide is malicious, and of course 
amounts to murder, unless...excused on the account of accident or self- 
preservation." Self-defense, as a doctrine legally exonerating the taking of human 
life, is as viable now as it was in Blackstone's time. 

United States y. Peterson, 483 F.2d 1222, 1228-29 (D.C. Or. 1973). Self-defense is a 
common-law defense to federal criminal law offenses, and nothing in the text, structure 
or history of Section 2340A precludes its application to a charge of torture. In the < 
absence of any textual provision to the contrary, we assume self-defense cas.be an . 
appropriate defense to an allegation of torture. 

(U) The doctrine of self-defense permits the use of force to prevent harm to another 
person. As LaFave and Scott explain, one is justified in using reasonable force in defense 
of another person, even a stranger, when he reasonably believes that the other is in 
immediate danger of unlawful bodily harm from his adversary and that the use of such 
force is necessary to avoid this danger." Id. at 663-64. Ultimately, even deadly force is 
permissible, but "only when the attack of the adversary upon the other, person reasonably 
appears to the defender to be a deadly attack." Id. at 664. As with our discussion of 
necessity, we will review the significant elements of this defense. 22 According to LaFave 
and Scott, the elements of the defense of others are the same as those that apply to 
individual self-defense. 



enacting Section 2340, however, Congress removed the purpose element in the definition of torture, 
evidencing an intention to remove any fixing of values by statute. By leaving Section 2340 silent as to the 
harm done by torture in comparison to other harms, Congress allowed the necessity defense to apply when 
appropriate. 

Further, the CAT contains an additional provision that "no exceptional circumstances whatsoever, whether 
a state of war or a threat of war, internal political instability or any other public emergency, may be invoked 
as a justification of torture," CAT art 22. Aware of this provision of the treaty and of the definition of the 
necessity defense that allows the legislature to provide for an exception to the defense, Sec Model Penal 
Code § 3,02(b), Congress did not incorporate CAT article 2.2 into Section 2-4. Given that Congress 
omitied CATs effort to bar a necessity or wartime defense, Section 2340 could be read as permitting the 
defense. 

u (U) Early cases had suggested that in order to be eligible for defense of another, one should have some 
personal relationship with the one in need of protection. That view has been discarded. LaFave & Scott at 
664. 
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(U) First, self-defense requires that the use of force be necessary to avoid the danger 
of unlawful bodily harm. Id. at 649. A defender may justifiably use deadly force if he 
reasonably believes that the other person is about to inflict unlawful death or serious 
bodily harm upon another, and that it is necessary to use such force to prevent it. Id. at 
652. Looked at from the opposite perspective, the defender may not use force when the 
force would be as equally effective at a later time and the defender suffers no harm- or 
risk by waiting. See Paul H.Robinson, 2 Criminal Law Defenses § 131(c) at 77 (1984). 
If, however, other options permit the defender to retreat safely from confrontation 
without having to resort to deadly force, the use of force may not be necessary in the first 
place. LaFave and Scott, at 659-60. 

(U) Second, self-defense requires that the defendant's belief in the necessity of using 
force be reasonable. If a defendant honestly but unreasonably believed force was 
necessary, he will not be able to make out a successful claim of self-defense. Id. at 654. 
Conversely, if a defendant reasonably believed an attack was to occur, but the facts 
subsequently showed no attack was threatened, he may still raise self-defense. As 
LaFave and Scott explain, "one may be justified in shooting to death an adversary who, 
having threatened to kill him, reaches for his pocket as if for a gun, though it later 
appears that he had no gun and that he was only reaching for his handkerchief." Id. 
Some authorities such as the Model Penal Code, even eliminate the reasonabibty element, 
and require only that the defender honestly believed regardless of its reasonableness-that 
the use of force was necessary. 

(U) Third, many legal authorities include the requirement that a defender must 
reasonably believe that the unlawful violence is "imminent" before he can use force in his 
defense. It would be a mistake, however, to equate imminence necessarily with timing— 
that an attack is immediately about to occur. Rather, as the Model Penal Code explains, 
what is essential is that the defensive response must be "immediately necessary." Model 
Penal Code § 3.04(1). Indeed, imminence must be merely another way of expressing the 
requirement of necessity. Robinson at 78. LaFave and Scott, for example, believe that 
the imminence requirement makes sense as part of a necessity defense because if an 
attack is not immediately upon the defender, the defender may have other options 
available to avoid the attack that do not involve the use of force. LaFave and Scott at 
656. If, however, the fact of the attack becomes certain and no other options remain the 
use of force may be justified. To use a well-known hypoUietical, if A were to kidnap and 
confine B, and then tell B he would kill B one week later, B would be justified in using 
force in self-defense, even if the opportunity arose before the week had passed. Id. at 
656; see also Robinson at § 1 3 1 (c)(1) at 78. In this hypothetical, while the attack itself is 
not imminent, B's use of force becomes immediately necessary whenever he has an 
opportunity to save himself from A. 

(U) Fourth, the amount of force should be proportional to the threat. As LaFave 
and Scott explain, "the amount of force which (the defender] may justifiably use must be 
reasonably related to the threatened harm which he seeks to avoid." LaFave and Scott at 
65 1 . Thus, one may not use deadly force in response to a threat that does not rise to death 
or serious bodily harm. If such harm may result however, deadly force is appropriate. 
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As the Model Penal Code § 3. 04(2)(b) states, "[tjhe use of deadly force is not justifiable 
unless the actor believes that such force is necessary to protect himself against death, 
serious bodily injury, kidnapping or sexual intercourse compelled by force or threat." 

u 

• (MW) Under the current circumstances, a defendant accused of violating the 
criminal prohibitions described above could have, in certain circumstances, grounds to 
properly claim the defense of another. The threat of an impending terrorist attack 
threatens the lives of hundreds if not thousands of American citizens. Whether such a 
defense will be upheld depends on the specific context within which the interrogation 
decision is made. If an attack appears increasingly likely, but our intelligence services 
and Armed Forces cannot prevent it without the information from the interrogation of a 
specific individual, then the more likely it will appear that the conduct in question will be 
seen as necessary. If intelligence and other information support the conclusion that attack 
is increasingly certain, then the necessity for the interrogation will be reasonable. The 
increasing certainty of an attack will also satisfy the imminence requirement. Finally, the 
fact that previous al Qaida attacks have had as their aim the deaths of American citizens, 
and that evidence of other plots have had a similar goal in mind, would justify 
proportionality of interrogation methods designed to elicit information to prevent them. 

u 

■fl 3/?ff3 To be sure, this situation is different from the usual self-deiense 
justification, and indeed, it overlaps with elements of the necessity defense. Self-defense 
as usually discussed involves using force against an individual who is about to conduct 
the attack. In the current circumstances, however, an enemy combatant in detention does 
not himself present a threat of harm. He is not actually carrying out the attack, rather he 
has participated in the planning and preparation for the attack, or merely has knowledge 
of the attack through his membership in the terrorist organization. Nonetheless, leading 
scholarly commentators believe that interrogation of such individuals using methods that 
might violate Section 2340A would be justified under the doctrine of self-defense, 
because the combatant by aiding and promoting the terrorist plot "has culpably caused the 
situation here someone might get hurt. If hurting him is the only means to prevent the 
death or injury of others put at risk by his actions, such torture should be permissible, and 
on the same basis that self-defense is permissible." Michael S. Moore, Torture and the 
Balance of Evils, 23 Israel L. Rev. 280, 323 (1989) (symposium on Israel's Landau 
Commission Report). 23 See also Alan M. Dershowitz, Is It Necessary to Apply "Physical 
Pressure " to Terrorists— and to Lie About It?, 23 Israel L. Rev. 1 92, 1 99-200 (1 989). 
Thus, some commentators believe that by helping to create the threat of loss of life, 
terrorists become culpable for the threat even though they do not actually carry out the 
attack itself. If necessary, they may be hurt in an interrogation because they are part of 
the mechanism that has set the attack in motion, just as is someone who feeds 
ammunition or targeting information to an attacker. Moore, at 323. 



23 (U) Moore distinguishes that case from one in which a person has information that could stop a terrorist 
attack, but who does not take a band in the terrorist activity itself, such as an innocent person who learns of 
the attack from ber spouse. Moore, 23 Israel L. Rev. at 324. Such individuals, Moore finds, wouJd not be 
subject io the use of force in self-defense, although tbey might under the doctrine of necessity. 



(U) A claim by an individual of the defense of another would be further 
supported by the fact that in this case, the nation itself is under attack and has the right to 
self-defense. This fact can bolster and support an individual claim of self-defense in a 
prosecution, according to the Supreme Court in In re Neagle. 135 U.S. 1 (1 890). In that 
case, the State of California arrested and held deputy U.S. Marshal Neagle for shooting 
and killing the assailant of Supreme Court Justice Field. In granting the writ of habeas 
corpus for Neagle's release, the Supreme Court did not rely alone upon the marshal's right 
to defend another or his right to self-defense. Rather, the Court found that Neagle, as an 
agent of the United States and of the executive branch, was justified in the killing because 
in protecting Justice Field, he was acting pursuant to the executive branch's inherent 
constitutional authority to protect the United States government. Id. at 67 ("We cannot 
doubt the power of the president to take measures for the protection of a judge of one of 
the courts of the United States who, while in the discharge of the duties of his office, is 
threatened with a personal attack which may probably result in his death.") That 
authority derives, according to the Court, from the President's power under Article 13 to 
take care that the laws are faithfully executed. In other words, Neagle as a federal officer 
not only could raise self-defense or defense of another, but also could defend his actions 
on the ground that he was implementing the Executive Branch's authority to protect the 
United States government. 

(U) If the right to defend the national government can be raised as a defense in an 
individual prosecution as Neagle suggests, then a government defendant, acting in his 
official capacity, should be able to argue that any conduct that arguably violated a 
criminal prohibition was undertaken pursuant to more than just individual self-defense or 
defense of another. In addition, the defendant could claim that he was fulfilling the 
Executive Branch's authority to protect the federal government, and the nation, from 
attack. The September 1 1 attacks have already triggered that authority, as recognized 
both under domestic and international law. Following the example of/« re Neagle, we 
conclude that a government defendant may also argue that his conduct of an interrogation 
properly authorized, is justified on the basis of protecting the nation from attack. 

(U) There can be little doubt that the nation's right to self-defense has been 
triggered under our law. The Constitution announces that one of its purposes is **to 
provide for the common defense." U.S. Const., Preamble. Article I, § 8 declares that 
Congress is to exercise its powers to "provide for the common defense." See also 2 Pub. 
Papers of Ronald Reagan 920, 921 1988-89) (right to self-defense recognized by Article 
51 of the UN. Charter). The President has particular responsibility and power to take 
steps to defend the nation and its people. In re Neagle, 135 U.S at 64. See also U.S. 
Const., art. IV, § 4 ("The United States shall. . .protect [each of the States] against 
Invasion"). As Commander-in-Chief and Chief Executive, he may use the Armed Forces 
to protect the nation and its people. See, e.g.. United States v. Verdugo-Urquidez, 494 
U.S. 259, 273 (1 990). And he may employ secret agents to aid in his work as 
Commander-in-Chief. Totten v. United States, 92 U.S. 105, 106 (1876). As the Supreme 
Court observed in The Prize Cases, 67 U.S. (2 Black) 635 (1 862), in response to an 
armed attack on the United States "the President is not only authorized but bound to resist 
force by force ...without waiting for any special legislative authority. " Id. at 668. The 
September 1 1 events were a direct attack on the United States, and as we have explained 
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above, the President has authorized the use of military force with the support of 
Congress. 24 , 

(U) As DOJ has made clear in opinions involving the war on al Qaida, : the 
nation's right to self-defense has been triggered by the events of September 11. If a 
government defendant were to harm an enemy combatant during an interrogation in a 
manner that might arguably violate criminal prohibition, he would be doing so in order to 
prevent further attacks on the United States by the al Qaida terrorist network. In that 
case, DOJ believes that he could argue that the executive branch's constitutional authority 
to protect the nation from attack justified his actions. This national and international 
version of the right to self-defense could supplement and bolster the government 
defendant's individual right. 

d. Military Law Enforcement Actions 

(U) Use of force in military law enforcement is authorized for (1) self-defense 
and defense of others against a hostile person when in imminent danger of death or 
serious bodily harm by the hostile person; (2) to prevent the actual theft or sabotage of 
assets vital to national security; (3) to prevent the actual theft or sabotage of resources 
that are inherently dangerous to others; (4) to prevent the commission of a serious crime 
that involves imminent danger of death or serious bodily harm; (5) to prevent the 
destruction of vital public utilities or similar critical infinastructure; (6) for apprehension; 
and (7) to prevent escape. (DODD 5210.56, 1 Nov 2001). These justifications 
contemplate the use of force against a person who has committed, is committing, or is 
about to commit, a serious offense. Although we are not aware of any authority that 
applies these concepts in the interrogation context, the justified use of force in military 
law enforcement may provide useful comparisons to the use of force against a detainee to 
extract intelligence for the specific purpose of preventing a serious and imminent terrorist 
incident. 



14 (U) While the President's constitutional delennination alone is sufficient to justify tbe nation's resort to 
self-defense, it also bears noting that the right to self-defense is nmher recognized under international law. 
Article 5 1 of tbe U.N. Charter declares that "(njothing in the present Charier shall impair tbe inherent right 
of individual or collective selfrdefense if an armed attack occurs against a Member of the United Nations 
until the Security Council has taken the measures necessary to maintain international peace and security." 
The attacks of September 11, 2001, clearly constitute an armed attack against tbe United States, and indeed 
were the latest in a long history of al Qaida sponsored attacks against the United States. This conclusion 
was acknowledged by he United Nations Security Council on September 29, 2001, when it unanimously 
adopted Resolution 1373 explicitly "reaffirming the inherent right of individual and collective defense as 
recognized by the charter of the United Nations. This right of self-defense is a right to effective self- 
defense. In other words, the victim state has the right to use force against the aggressor who has initiated an 
"armed attack" until tbe threat has abated. The United States, through its military and intelligence 
personnel, has a right recognized by Article 51 to continue using force until such time as the threat po^ed 
by al Qaida and other terrorist groups connected to the September 1 1th attack is completely ended." Other 
treaties re-affirm the right of tbe United States to use force in its self-defense. See, e.g., Inter- Amenc an 
Treaty of Reciprocal Assistance, art 3, Sept 2, 1947, TJ.A.S. No. 1838, 21 UJf.T.S. 77 <Rio Treaty); 
North Atlantic Treaty, art. 5, Apr. 4, 1 949, 3 Stat 224 1 , 34 UN.T.S. .243. 



e. Superior Orders 

(U) Under both international Jaw and U.S Jaw, an order to commit an obviously 
criminal act, such as the wanton killing of a noncombatant or the torture of a prisoner, is 
an unlawful order and will not relieve a subordinate of his responsibility to comply with 
the law of armed conflict. 25 Only if the individual did not know of the unlawfulness of 
an order, and he could not reasonably be expected under the circumstances to recognize 
the order as unlawful, will the defense of obedience of a superior order protect a 
subordinate from the consequences of violation of the law of armed conflict. 2 * 

(U) Under international law, the fact that a war crime is committed pursuant to the 
orders of a military or civilian superior does not by itself relieve the subordinate 
committing it from criminal responsibility under international law. 27 It may, however, be 
considered in mitigation of punishment. 2 

(U) For instance, the Charter of the International Military Tribunal at Nuremberg, 
art. 8, stated: 

The fact that the Defendant acted pursuant to order of his Government or of a 
superior shall not free him from responsibility, but may be considered in 
mitigation of punishment if the Tribunal determines that justice so requires. 29 

(U) Similarly, the Statute for the International Tribunal for Yugoslavia, and the 
Statute for the International Criminal Tribunal for Rwanda provide (in articles 7(4) & 
6(4), respectively) provide: 

The fact that an accused person acted pursuant to an order of a Government or of 
a superior shall not relieve him of criminal responsibility, but may be considered 
in anticipation of punishment if the Tribunal determines that justice so requires. 

(U) As to the general attitude taken by military tribunals toward the plea of 
superior orders, the following statement is representative: 

It cannot be questioned that acts done in time of war under the military 
authority of an enemy cannot involve any criminal liability on the part of 
officers or soldiers if the acts are not prohibited by the conventional or 
customary rules of war. Implicit obedience to orders of superior officers 



25 (U) See Section 6.1.4, Annotated Supplement to the Commander's Handbook on the Law of Naval 

Operations (NWP 1-14M 1997) 

"Id 

27 The International Crimmal Court also takes this view. Article 33 of the Rome Statute, 
recognizes that: "1 . The fact that a crime within the jurisdiction of the Court has been committed 
by a person pursuant to an order of a Government or of a superior, whether military or civilian, 
shall not relieve that person of criminal responsibility unless: (a) The person was under a legal 
obligation to obey orders of the Government jtx superior in question; (b) The person did not know 
that the order was unlawful; and (c) Tbe order was not manifestly unlawful. 2. For the purposes 
of this article, orders to commit genocide or crimes against humanity are manifestly unlawful." 
n Id., at §6.2.5.5.1. 

25 See U.S. Naval War College, International Law Documents, at 1944-45, 255 ( 1 946). 
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is almost indispensable to every military system. But this implies 
obedience to lawful orders only. If the act done pursuant to a superior's 
orders be murder, the production of the order will not make it any less 'so. 
It may mitigate but it cannot justify the crime. We are of the view, ! 
however, that if the illegality of the order was not known to the inferior, 
and he could not reasonably have been expected to know of its illegality, 
no wrongful intent necessary to the commission of a crime exists and the 
interior [sic] will be protected. But the general rule is the members of the 
armed forces are bound to obey only the lawful orders of their 
commanding officers and they cannot escape criminal liability by obeying 
a command which violates international law and outrages fundamental 
concepts of justice. 

The Hostage Case (United States v. Wilhelm List et al), 1 1 TWC 1236. 

(U) The International Military Tribunal at Nuremberg declared in its judgment 
that the test of responsibility for superior orders "is not the existence of the order, but 
whether moral choice was in fact possible." 30 

(U) Domestically, the UCMJ discusses the defense of superior order in 
The Manual Courts-Martial, which provides in R.C.M. 916(d), MCM 2002: 

It is a defense to any offense that the accused was acting pursuant to 
orders unless the accused knew the orders to be unlawful or a person of 
ordinary sense and understanding would have known the orders to be 
unlawful. An act performed pursuant to a lawful order is justified. An act 
performed pursuant to an unlawful order is excused unless the accused knew 
it to be unlawful or a person of ordinary sense and understanding would have 
known the orders to be unlawful. 

Inference of lawfulness. An order requiring the performance of a military duty or 
act may be inferred to be lawful and it is disobeyed at the peril of the 
subordinate. 31 

(U) In sum, the defense of superior orders will generally be available for U.S. 
Armed Forces personnel engaged in exceptional interrogations except where the conduct 
goes so far as to be patently unlawful. 



30 (U) 1 Trial of Major War Criminals before the International Military Tribunal, Nuremberf 1 4 November 

1945- J October 1946, at 224 (1947), excerpted in U.S. Naval War College, International Law Documents, 

1946- 1947, at 260 (1948). 

31 (U) This inference does not apply to a patently illegal order, sucb as one that directs the commission of a 
crime. (Article 90, UCMJ). - 
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4. Lack of DOJ Representation for DOD Personnel Charged with a Criminal 
Offense 

(U) DOJ representation of a defendant is generally not available in federal 
criminal proceedings, even when the defendant's actions occur within the scope of federal 
employment. 32 

B. Federal Civil Statutes 

1. 28 U.S.C. §1350 

(U) 28 U.S.C. §1350 extends the jurisdiction of the U.S. District Courts to "any 
civil action by an alien for a tort only, committed in violation of the law of nations or a 
treaty of the United States."* 3 Section 1 350 is a vehicle by which victims of torture and 
other human rights violations by their native government and its agents have sought 
judicial remedy for the wrongs they've suffered. However," aJl the decided cases we have 
found involve foreign nationals suing in U.S. District Courts for conduct by foreign 
actors/governments. 34 The District Court for the District of Columbia has determined 
that Section 1 350 actions, by the GTMO detainees, against the United States or its agents 
acting within the scope of employment fail. This is because (1) the United States has not 
waived sovereign immunity to such suits like those brought by the detainees, and (2) the 
Eisentrager doctrine barring habeas access also precludes other potential avenues of 
jurisdiction. 35 This of course leaves interrogators vulnerable in their individual capacity 
for conduct a court might find to constitute torture. Assuming a court would take 
jurisdiction over the matter and grant standing to the detainee 36 , it is possible that this 
statute would provide an avenue of relief for actions of the United States or its agents 
found to violate customary international law. The Department of Justice has argued mat 
Section 1350 does not provide a cause of action and is merely jurisdictional in nature. 
The Department of Justice is currently studying whether to participate in ongoing Section 
1350 litigation. 

2. Torture Victims Protection Act (TVPA) 

(U) In 1992, President Bush signed into law the Torture Victims Protection Act 
of 3991 . 37 Appended to the U.S. Code as a note to section 1350, the TVPA specifically 
creates a cause of action for individuals (or their successors) who have been subjected to 



32 (U) 28 CFR § 50.15 00(4) 

33 (U) 28 U.S.C § 1350, tbc Alien Tort Claim Ad (ATCA). 

3 * (U) See, for example, Abebe-Jira v. Negewo, No. 93-9 J33, United States Court of Appeals, Eleventh 
Circuit, Jan 10, 1996. In this case the 1 Itb Circuit concluded, "the Alien Tort Claims Act establishes a 
federal forum where courts may fashion domestic -common law remedies to give effect to violations of 
customary international law." / 

35 (U) Al Odah v. United States, (DD.C, 2002) 

36 (U) Filartiga v. Pena-Irah, 630 F.2d 876 (2nd Cir. 1980) 885, note 18, "conduct of the type alleged here 
[torture] would be actionable under 42 U.S.C. § 1983, or undoubtedly the Constitution, if performed by a 
government official." 

37 (U) Pub. L. No. 102-256, 106 Stat. 73, 28 U.S.C § 1350<note). 
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torture or extra-judicial killing by "an individual who, under actual or apparent authority! 
or color oflaw, of any foreign nation • (1 ) subjects an individual to torture shajl, in a civil 
action, be liable for damages to that individual; or (2) subjects an individual to.extra- 
judicial killing shall, in a civil action, be liable for damages (emphasis added) 38 
Thus, the TVPA does not apply to the conduct of U.S. agents acting under the -color of 
law. 

C. Applicability of the United States Constitution 

1. Applicability of the Constitution to Aliens Outside the United States 

(U) Nonresident enemy aliens do not enjoy constitutional rights outside the 
sovereign territory of the United States. 39 The courts have held that unlawful combatants 
do not gain constitutional rights upon transfer to GTMO as unlawful combatants merely 
because the U.S. exercises extensive dominion and control over GTMO. 40 Moreover, 
because the courts have rejected the concept of "de facto sovereignty," constitutional 
rights apply to aliens only on sovereign U.S. territory. (See discussion under 
"Jurisdiction of Federal Courts", infra.) 

(U) Although U.S. constitutional rights do not apply to aliens at GTMO, the U.S. 
criminal laws do apply to acts committed there by virtue of GTMO's status as within the 
special maritime and territorial jurisdiction. 

2. The Constitution Defining U.S. Obligations Under International Law 

(U) In the course of taking reservations to the Convention Against Torture and 
Other Cruel, and Inhuman or Degrading Treatment or Punishment, the United States 
determined that the Convention's prohibitions against cruel, inhuman or degrading 
treatment or punishment applied only to the extent that such conduct was prohibited by 
the Fifth, Eighth and Fourteenth Amendments to our Constitution^ 41 Consequently, 
analysis of these amendments is significant in determining the extent to which the United 



u (U) The definition of torture used in PL 102-256 is: "any act, directed against an individual in the 
offender's custody or physical control, by which severe pain or suffering (other than pain or suffering 
arising only from or inherent in, or incidental to lawful sanctions) whether physical or mental, is 
intentionally inflicted on that individual for such purposes as obtaining from that individual or a third 
person information or a confession, punishing that individual for an act that individual or a third person has 
committed or is suspected of having committed, intimidating or coercing that individual or a third person, 
or for any reason based on discrimination of any land." This definition is substantially similar {with no 
meaningful difference) to the definition in the Torture Statute. The definition of mental pain and suffering 
is the same as in the Torture Statute. 
35 (U) Eisentrager at 764. 
40 (U) Al Odah v. United States, {DD.C, 2002). 

*' (U) Articles of ratification, 21 Oct 1994: "I. The Senate's advice and-consent is subject to the following 
reservations: (1) That the United States considers itself bound by the obligation under article 16 to prevent 
'cruel, inhuman, or degrading treatment or punishment' , only insofar as the term 'cruel, inhuman, or 
degrading treatment or punishment' means the cruel, unusual and inhumane treatment or punishment 
prohibited by the Fifth, Eighth, and/or Fourteenth Amendments to the Constitution of the United States." 
Available at the UN documents site: btm^/J93.194.138.190AmiynTenu3/treBtyl2_asp.htnn. 



Stales is bound by the Convention. It should be clear, however, that aliens held at 
GTMO do not have constitutional rights under the 5* Amendment's Due Process clause 
or the 8 th Amendment. See Johnson v. Eisenirager, 339 U.S. 763 (1 950); U.S. v. 
Verdugo- Urquidez, 494 U.S. 259 ( J 990). 

a. Eighth Amendment 

(U) "An examination of the history of the Amendment and the decisions of this 
[Supreme] Court construing the proscription against cruel and unusual punishment 
confirms that it was designed to protect those convicted of crimes. , * 42 The import of this 
holding is that, assuming a court would mistakenly hold that it had jurisdiction to hear a 
detainee's claim, the claim would not lie under the 8th Amendment. Accordingly, 
detainees could not pursue a claim regarding their preconviction treatment under the 
Eight Amendment. 

(U) The standards of the Eighth Amendment are relevant, however, due to the 
U.S. Reservation to the Torture Convention's definition of cruel, inhuman, and degrading 
treatment. Under, "cruel and unusual punishment" jurisprudence, there are two lines of 
analysis that are relevant to the conduct of interrogations: (1) conditions of confinement, 
and (2) excessive force. As a general matter, the excessive force analysis applies to the 
official use of physical force, often in situations in which an inmate has attacked another 
inmate or a guard whereas the conditions of confinement analysis applies to such things 
as administrative segregation. Under the excessive force analysis, "a prisoner alleging 
excessive force must demonstrate that the defendant acted 'maliciously and sadistically"' 
for the very purpose of causing harm. Porter v. Nussle, 534 U.S. 5 1 6, 528 (2002) 
(quoting Hudson v. McMillan. 503 U.S.I, at 7). Excessive force requires the unnecessary 
and wanton infliction of pain. Whitney v. Alters, 475 U.S. 312, 319 (1986). 

(U) A condition of confinement is not "cruel and unusual" unless it (1) is 
"sufficiently serious" to implicate constitutional protection, id. at 347, and (2) reflects 
"deliberate indifference" to the prisoner's health or safety, Farmer v. Brennan 511 U.S. 
825, 834 (1994). The first element is objective, and inquires whether the challenged 
condition is cruel and unusual. The second, so-called "subjective ,, element requires 
examination of the actor's intent and inquires whether the challenged condition is 
imposed as punishment. Wilson v. Setier, 501 U.S. 294, 300 (1991) ("The source of the 
intent requirement is not the predilections of this Court, but the Eighth Amendment itself, 
which bans only cruel and unusual punishment. If the pain inflicted is not formally meted 
out as punishment by the statute or sentencing judge, some mental element must be 
attributed to the inflicting officer before it can qualify."). 

(U) The Supreme Court has noted that "fnjo static 'test' can exist by which 
courts determine whether conditions of confinement are cruel and unusual, for the Eighth 
Amendment must draw its meaning from the evolving standards of decency that mark the 



41 (U) Ingraham v. Wright, 430 U.S. 65 J, 664 (1977). In Ingraham, a case about ■corporal punishment in a 
public junior high school, the Court analyzed the claim under the 14th amendment's Due Process clause, 
concluding that the .conduct did not violate the 14tb amendment, even though it involved up to 10 whacks 
with a wooden paddle. 




36 
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progress of a maturing society." Rhodes, 452 U.S. at 146 (citatioB omitted). See also 
EsteJle v. Gamble, 429 U.S. 97, 102 (1976) (stating that the Eighth Amendment embodies 
"broad and idealistic concepts of dignity, civilized standards, humanity, and decency"). 
Nevertheless, certain guidelines emerge from the Supreme Court's jurisprudence. 

(U) The Court has established that "only those deprivations denying 'the minimal 
civilized measures of life's necessities' sufficiently grave to form the basis of an Eighth 
Amendment violation." Wilson, 501 U.S. at 298, quoting Rhodes, 452 U.S. at 347. It is 
not enough for a prisoner to show that he has been subjected to conditions that are merely 
"restrictive and even harsh," as such conditions are simply "part of the penalty that 
criminal offenders pay for their offenses against society." Rhodes, 452 U.S. at 347. See 
also Wilson at 349 ("the Constitution does not mandate comfortable prisons*"). Rather, a 
prisoner must show that he has suffered a "serious deprivation of basic human needs," id. 
at 347, such as "essential food, medical care, or sanitation," Id. at 348. See also Wilson, 
501 U.S. at 304 (requiring "the deprivation of a single, identifiable human need such as 
food, warmth, or exercise"). "The Amendment also imposes [the duty on officials to] 
provide humane conditions of confinement; prison officials must ensure that inmates 
receive adequate food, clothing, shelter, and medical care, and must take reasonable 
measures to guarantee the safety of the inmates." Farmer, 511 U.S. at 832 (citations 
omitted). The Court has also articulated an alternative test inquiring whether an inmate 
was exposed to "a substantial risk or serious harm." Id. at 837^ See also DeSpain v.. 
Uphoff, 264 F.3d 965, 971 (1 0th Or. 2001) ("In order to satisfy the [objective] 
requirement, the inmate must show that he is incarcerated under conditions posing a 
substantial risk of serious harm."). 

(U) The various conditions of confinement are not to be assessed under a totality 
of the circumstances approach. In Wilson v. Seiier, 501 U.S. 294 (1991), the Supreme 
Court expressly rejected the contention that "each condition must be considered as part of 
the overall conditions challenged." Id. at 304 (internal quotation marks and citation 
omitted). Instead the Court concluded that "Some conditions of confinement may 
establish an Eighth Amendment violation 'in combination' when each would not do so 
alone, but only when they have a mutually enforcing effect that produces the deprivation 
of a single identifiable human need such as food, warmth, or exercise-for example, a low 
cell temperature at night combined with a failure to issue blankets." Id. at 304. As the 
Court further explained, ''Nothing so amorphous as 'overall conditions' can rise to the 
level of cruel and unusual punishment when no specific deprivation of a single human 
need exists." Id. at 305. 

(U) To demonstrate deliberate indifference, a prisoner must demonstrate "that the 
official was subjectively aware of that risk:" Farmer v. Brennan 51 1 U.S. 125 (1994). As 
the Supreme Court further explained: 

We hold... that a prison official cannot be found liable under the Eighth 
Amendment for denying any inmate humane conditions of confinement unless the 
official knows of and regards an excessive risk to inmate health or safety; the 
official must both be aware of facts from which the inference can be drawn that a 
substantial risk of serious harm exists and he must also draw the inference. 
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Farmer v. Brennan 51 1 U.S. 825/837X1994). This standard requires greater culpability 
than mere negligence. See Farmer v. Brennan, 511 U.S. 825, 837 (1994); Wilson v. 
Seiter, 501 U.S. 294, 302 (1991) ("mere negligence would satisfy neither [the Whitley 
standard of malicious and sadistic infliction] nor the more lenient deliberate indifference 
standard") (internal quotation marks omitted). 

(U) The second line of cases considers the use of force against prisoners. The 
situation often arises in cases addressing the use of force while quelling prison 
disturbances. In cases involving the excessive use of force the central question is 
whether the force was applied in good faith in an attempt to maintain or restore discipline 
or maliciously and sadistically with the very purpose of causing harm. 43 Malicious and 
sadistic use of force always violates contemporary standards of decency and would 
constitute cruel and unusual punishment. 4 * The courts apply a subjective test when 
examining intent of the official. In determining whether a correctional officer has used 
excessive force in violation of the Eighth Amendment, courts look to several factors 
including: (1) "the need for the application of force"; (2) "the relationship between the 
need and the amount of force that was used"; (3) "the extent of injury inflicted"; (4) "the 
extent of the threat to the safety of staff and inmates, as reasonably perceived by 
responsible officials on the basis of the facts known to them"; and (5) "any efforts made 
to temper the severity of a forceful response." 45 Great deference is given to the prison 
official in the carrying out of his duties. 46 

(U) One of the Supreme Court's most recent opinions on conditions of 
confinement - Hope v. Pelzer, 122 S.Ct. 2508 (2002) - illustrates the Court's focus on 
the necessity of the actions undertaken in response to a disturbance in determining the 
officer's subjective state of mind. 47 In Hope, following an "exchange of vulgar remarks" 
between the inmate Hope and an officer, the two got into a "wrestling match." Id. at 
2512. Additional officers intervened and restrained Hope. See id. These officers then , 
took Hope back to prison. Once there, they required him to take off his shirt and then 
attached him to the hitching post; where he remained in the sun for, the next seven hours. 
See id. at 2512-13. During this time, Hope received no bathroom breaks. He was given 
water only once or twice and at least one guard taunted him about being thirsty. See id. 
at 2513. The Supreme Court concluded that the facts Hope alleged stated an "obvious" 
Eighth Amendment violation. Jd at 2514. The obviousness of this violation stemmed 
from the utter lack of necessity for the actions the guards undertook. The Court 
emphasized that "any safety concerns" arising from the scuffle between Hope and the 
officer "had long since abated by the time [Hope] was attached to the bitching post" and 



43 (U) Actions taken in "good-faith. . .to maintain or restore discipline" do not constitute excessive force. 
Whitley v. Albers, 475 ILS. 312, 320-21 (1986) 

44 (U) Hudson v. McMillian, 503 U.S. 1, 9 (1992) 

45 (U) Whitley at 321. 

44 (U) Whitley v. Albers, 475 VS. (1986). / 

41 (U) Although the officers ' actions in Hope were undertaken in response to a scuffle between an inmate 
and a guard, the case is more properly thought of a "conditions of confinement'' case rather than an 
"excessive force" case. By examining the officers' actions through the "deliberate indifference standard" 
the Court analyzed it as a "conditions of confinement" case. The deliberate indifference standard is 
inapplicable to claims of excessive force. 
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that there was a "clear lack of an emergency situation." Id. As a result, the Court found 
that "(t]his punitive treatment amount[ed] to [the] gratuitous infliction of 'wanton and 
unnecessary' pain that our precedent clearly prohibits." Id. at 2515. Thus, the necessity 
of the governmental action bears upon both the conditions of confinement analysis as 
well as the excessive force analysis. 

(U) In determining whether the government's actions are "wanton and 
unnecessary," consideration must be given to the government's legitimate interests. In 
the context of the war on terrorism and the collection of intelligence from detainees 
regarding future attacks, the legitimate government interest is of the highest magnitude. 
In the typical conditions of confinement case, the protection of other inmates or officers, 
the protection of the inmate alleged to have suffered the cruel and unusual punishment, or 
even the maintenance of order in the prison, provide valid government interests for 
various deprivations. See, e.g., Anderson v. Nosser, 438 F.2d 183, 193 (5th Cir. 1971) 
("protecting] inmates from self-inflicted injury, protecting] the general prison 
population and personnel from violate acts on his part, [and] preventing] escape" are all 
legitimate penological interests that would permit the imposition of solitary 
confinement); McMahon v. Beard, 583 F.2d 1 72, 1 75 (5th Cir. 1 978) (prevention of 
inmate suicide is a legitimate interest). As with excessive force, no court has encountered 
the precise circumstances here under conditions of confinement jurisprudence. 
Nonetheless, there can be no more compelling government interest than that which is 
presented here and, depending upon the precise factual circumstances of an interrogation, 
e.g., where there is credible information that the detainee had information that could avert 
a threat, deprivations that may be caused would not be wanton or unnecessary. 

b. Fifth Amendment and Fourteenth Amendment 4 ' 

(U) All persons within the territory of the United States are entitled to the 
protections of Due Process as provided by the 5* and 14* Amendments, including 
corporations, aliens, and presumptively citizens seeking readmission to the United States. 
However, the Due Process Clause does not apply to enemy alien belligerents engaged in 
hostilities against the United States and/or tried by military tribunals outside the territorial 
jurisdiction of the United States. 49 The Eisentrager doctrine works to prevent access by 
enemy belligerents, captured and held abroad, to U.S. courts. Further, in United States v. 
Verdugo-Urquidez, 494 U.S. 259 (1990), the Supreme Court held that aliens outside the 
United States did not have Fourth Amendment rights against the U.S. government. 
Indeed, in that case, the Court observed that extension of constitutional rights to aliens 
outside of the United States would interfere with the military operations against the 
nation's enemies. 

(U) In the detainee context, the standards of the Due Process Clauses are relevant 
due to the U.S. Reservation to the Torture Convention's definition of cruel, inhuman, and 



a (U) Because the Due Process considerations under the 5tfa and 1 4tb amendments are the same for our 
purposes, this analysis -considers them together. 

,s fU) Johnson v. Eisentrager, 339 U.S. 763 (1950); In re Yamashiia, 327 U.S. 1 (3 946). 
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degrading treatment, which the United States has defined to mean conduct prohibited 
under the Due Process Clause of the 5 th and 14* Amendments (in addition to the 
standards under the 8 th Amendment discussed above). The Due Process jurisprudence is 
divided into two distinct categories — procedural due process and substantive due process. 
Procedural due process is manifest in issues pertaining to the provision of adequate 
administrative and/or judicial process, including notice and an opportunity to be heard. 
Substantive due process involves questions of force being excessive in light of the 
government interest being addressed. In the detainee context, the limits of substantive 
due process define the scope of permissible interrogation techniques that may be applied 
to unlawful combatants held outside the United States. 

(U) Under the Fifth Amendment right to Due Process, substantive due process 
protects an individual from "the exercise of power without any reasonable justification in 
the service of any legitimate governmental objective." County of Sacramento v. Lewis, 
523 U.S. 833, 846 (1998). Under substantive due process "only the most egregious 
official conduct can be said to be arbitrary in the constitutional sense." Id at 846 (internal 
quotation marks omitted). That conduct must "shockf] the conscience." See generally 
id; Rochin v. California, 342 U.S. 1 65 (1 952). 50 By contrast to deprivations in 
procedural due process, which cannot occur so long as the government affords adequate 
processes, government actions that "shock the conscience" are prohibited irrespective of 
the procedures the government may employ in undertaking those actions. See generally 
Rochin v. California, 342 US. 1 64 (1 952). 

(U) To shock the conscience, the conduct at issue must involve more than mere 
negligence by the government official. See County of Sacramento, 523 U.S. at 849. See 
also Daniel v. Williams, 474 U.S. 327 (1986) ("Historically, this guarantee of due 
process has been applied to deliberate decisions of government officials to deprive a 
person of life, liberty, or property.") (collecting cases). Instead, "[rjt is... behavior on the 
other end of the culpability spectrum that would most probably support a substantive due 
process claim: conduct intended to injure in some way unjustifiable by any government 
interest is the sort of official action most likely to rise to the conscience-shocking level." 
See County of Sacramento, 523 U.S. at 849. In some circumstances, however, 
recklessness or gross negligence may suffice. See id. The requisite level of culpability is 
ultimately "not . .subject to mechanical application in unfamiliar territory." Jd. at 850. 
As the Court explained: "Deliberate indifference that shocks in one environment may not 
be so patently egregious in another, and our concern with preserving the constitutional 
proportions of substantive due process demands an exact analysis of circumstances 
before any abuse of power is condemned as conscience shocking." Id. As a general 



30 (U) la the seminal -case of Rochinv California, 342 U.S. 165 (1952), the polke had some information 
that the defendant was selling drugs. Three officers went to and entered the defendant's home without a 
warrant and forced open the door to defendant's bedroom. Upon opening the door, the officers saw two 
pills and asked the defendant about them. The defendant promptly put them in his mouth. The officers 
"jumped upon him and attempted to extract the capsules." Id. at 166. The police tried to pull the pills out 
of his mouth but despite considerable struggle 7 the defendant swallowed them The police then took the 
defendant to a hospital where a doctor forced an ermetic solution into the defendant's stomach by sticking a 
tube down his throat and into his stomach, which cause the defendant to vomit up the pills. The pills did in 
fact contain morphine. See id. The Court found that the actions of the police officers "shocked the 
conscience'* and therefore violated Rochin 's due process rights. Jd at 174). 



matter, deliberate indifference would be an appropriate standard where there is a real 
possibility for actual deliberation. In other circumstances, however, where quick 
decisions must be made (such as responding to a prison riot), a heightened level of 
culpability is more appropriate. See id. at 851- 52. S 

(U) The shock-the-conscience standard appears to be an evolving one as the 
Court's most recent opinion regarding this standard emphasized that the conscience 
shocked was the "contemporary conscience." Id. at 847 n.8 (emphasis added). The court 
explained that while a judgment of what shocks the conscience "may be informed by a 
history of liberty protection, [] it necessarily reflects a traditional understanding of 
executive behavior, of contemporary practice, and of the standards of blame generally 
applied to them." Id. Despite the evolving nature of the standard, the standard is 
objective rather than subjective. The Supreme Court has cautioned that although *the 
gloss has ... has not been fixed" as to what substantive due process is, judges "may not 
drawn on [their] merely personal and private notions and disregard the limits that bind 
judges in their judicial function... [Tjhese limits are derived from considerations that are 
fused in the whole nature of our judicial process." Rochin, 342 U.S. at 170. See also, 
United States v. Lovasco, 431 U.S. 783(1973) (reaffirming that the test is objective rather 
than subjective). As the Court further explained, the conduct at issue must "do more than 
offend some fastidious squeamishness or private sentimentalism' in order to violate due 
process. Rochin, 342 U.S. at 1 72. 

(U) The Supreme Court also clarified in Ingraham v. Wright, 430 U.S. 651 
(1977), that under substantive due process, "(t]there is, of course, a de minimis level of 
imposition with which the Constitution is not concerned." Id. at 674. And as Fourth 
Circuit has noted, it is a "principle... inherent in the Eighth (Amendment] and 
[substantive due process" that "[njot ...every malevolent touch by a prison guard gives 
rise to a federal cause of action. See Johnson v. Glide, 481 F.2d at 1033 ("Not every push 
or shove, even if it may later seem unnecessary in the peace of a judge's chambers, 
violates a prisoner's constitutional rights")." Riley v. Dorton. 1 15J\3d 1 1 59, 1 167 (4* 
Cir. 1997) (quoting Hudson, 503 U.S. at 9). Instead, "the [shock-the-conscience]... 
inquiry. . . .[is] whether the force applied caused injury so severe, and was so 
disproportionate to the need presented and so inspired by malice or sadism. . .that it 
amounted to a brutal and inhumane abuse of official power literally shocking to the 
conscience." Webb v. McCullough, 828 F.2d 1 151, 11 58 (6 th Cir. 1987). Examples of 
physical brutality that "shock the conscience" include: the rape of a plaintiff by 
uniformed officer, see Jones v. Wellham, 1 04 F.3d 620 (4 th Cir. 1 997); a police officer 
striking a plaintiff in retaliation for the plaintiff photographing the police officer, see 
Shillmfordv. Holmes, 634 F.2d 263 (5* Cir. 1981); police officer shot a fleeing suspect's 
legs without any probable cause other than the suspect's running and failing to stop, see 
Aldridge v. Mullins, 377 F. Supp 850 (M.D. Term. 1972) ajfd, 474 1 1 89 (6* Cir. 1973). 
Moreover, beating or sufficiently threatening someone during the course of an 
interrogation can constitute conscience-shocking behavior. See Gray v. Spillman, 925 
F.2d 90, 91 (4* Cir. 1991) (plaintiff was beaten and threatened with further beating if he 
did not confess). By contrast, for example, actions such as verbal insults and an angry 
slap of "medium force" did not constitute behavior that "shocked the conscience." See 
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Riley v. Dorton, 1 15 F.3d 1 159, 1 168 n.4 (4 th Cir. 1997) (finding claims that such 
behavior shocked the conscience "meritless"). 

(U) Physical brutality is not the only conduct that may meet the sbock-the- 
conscience standard. In Cooper v. Dupnik, 963 F.2d 1220 (9* Cir. 1 992) (en banc), the 
Ninth Circuit held that certain psychologically-coercive interrogation techniques could 
constitute a violation of substantive due process. The interrogators techniques were 
"designed to instill stress, hopelessness, and fear, and to break [the suspect 'sj resistance." 
Id. at 1229. The officers planned to ignore any request for a lawyer and to ignore the 
suspect's right to remain silent, with" the express purpose that any statements he might 
offer would help keep him from testifying in his own defense. See id. at 1249. It was 
this express purpose that the court found to be the "aggravating factor" that lead it to 
conclude that the conduct of the police "shocked the conscience." Id. at 1249. The court 
reasoned that while "it is a legitimate purpose of police investigation to gather evidence 
and muster information that will surround a guilty defendant and make it difficult if not 
impossible for him to escape justicef "when the methods chosen to gather evidence and 
information are deliberately unlawful and flout the Constitution, the legitimacy is lost." 
Id. at 1250. In Wilkins v. May, 872 F.2d 190 (7 th Cir. 1989), the Seventh Circuit found 
that severe mental distress inflicted on a suspect could be a basis for a substantive due 
process claim. See id. at 195. See ahoRhrodes v. Robinson, 612 F.2d 766, 771 (3d Cir. 
1979) (claim of emotional harm could be the basis of a substantive due process claim). 
The Wilkins court found that under certain circumstances interrogating a suspect with gun 
at his head could violate those rights. See 872 F.2d at 195. Whether it would rise to the 
level of violation depended upon whether the plaintiff was able to show "misconduct that 
a reasonable person would find so beyond the norm of proper police procedure as to 
shock the conscience, and that it is calculated to induce not merely momentary fear or 
anxiety, but severe mental suffering, in the plaintiff." Id. On the other hand, we note that 
merely deceiving the suspect does not shock the conscience, see, e.g., United States v. 
Byram, 145 F.3d 405 (l $l Cir. 1998) (assuring defendant he was not in danger of 
prosecution did not shock the conscience) nor does the use of sympathy or friends as 
intermediaries, see, e.g., United States v. Simtob, 901 F.2d 799, 809 (9th Cir. 1990). 

(U) Although substantive due process jurisprudence is not necessarily uniform in 
all applications, several principles emerge. First, whether conduct is conscience- 
shocking nuns in part on whether it is without any justification, i.e., it is "inspired by 
malice or sadism." Webb, 828 F .2d at 1 158. Although unlawful combatants may not 
pose a threat to others in the classic sense seen in substantive due process cases, the 
detainees here may be able to prevent great physical injury to countless others through 
their knowledge of future attacks. By contrast, if the interrogation methods were 
undertaken solely to produce severe mental suffering, they might shock the conscience. 
Second, the official must have acted with more than mere negligence. Because, generally 
speaking, there will be time for deliberation as to the methods of interrogation that will be 
employed, it is likely that the culpability requirement here is deliberate indifference. See . 
County of Sacramento, 523 U.S. at 851 -52. Thus, an official must know of a serious risk 
to the health or safety of a detainee and he must act in conscious disregard for that risk in 
order to violate due process standards. Third, this standard permits some physical 
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contact. Employing a shove or slap as part of an interrogation would not run afoul of this 
standard. Fourth, the detainee must sustain some sort of injury as" a result of the conduct, 
e.g., physical injury or severe mental distress, in order for the constraints of substantive 
due process to be applicable. • 

D. Jurisdiction of Federal Courts 

1. Jurisdiction to Consider Constitutional Claims 

(U) The federal habeas statute provides that courts may only grant the writ 
"within their respective jurisdictions." This has been interpreted to limit a court's subject 
matter jurisdiction over habeas cases to those in which a custodian lies within the 
jurisdiction. For U.S. citizens, habeas jurisdiction lies regardless of where the detention 
occurs. The habeas action must be brought in the district in which a custodian resides or, 
if all custodians are outside the United States, in the District of Columbia. For aliens, 
there is no habeas jurisdiction outside the sovereign territory of the United States. 31 

(U) As construed by the courts, habeas jurisdiction is coterminous with the reach 
of constitutional rights, although that result is a matter of statutory construction. 
Congress has the power to extend habeas jurisdiction beyond the reach of constitutional 
rights but may not place greater restrictions on it. 

(U) In Johnson v. Eisentrager, the Supreme Court ruled that enemy aliens, 
captured on the field of battle abroad by the U.S. Armed Forces, tried abroad for war 
crimes, and incarcerated abroad do not have access to the U.S. courts 52 over a habeas 
petition filed by German nationals seized by U.S. soldiers in China. Eisentrager 
considered habeas corpus petitions by German soldiers captured during WWII in China 
supporting the Japanese, convicted by Military Commission sitting in China, and 
incarcerated in Germany and concluded that United States courts lacked jurisdiction. 33 



51 (U) Johnson v. Eisentrager, 339 U.S. 763 (J 950). 

53 (U) Johnson v. Eisentrager, 339 U.S. 763, 777 (1950). "We are here confronted with a decision whose 
basic premise is that these prisoners are entitled, as a constitutional right, to sue in some court of the United 
States for a writ of habeas corpus. To support that assumption we must hold that a prisoner of our military 
authorities is consritutionally entitled to the writ, even though he (a) is an enemy alien; (b) has never been 
or resided in the United States; (c) was captured outside of our territory and there held in military custody 
as a prisoner of war; (d) was tried and convicted by a Military Commission sitting outside the United 
States; (e) for offenses against laws of war committed outside the United States; (1) and is at aH times 
imprisoned outside the United States." With those words, the Supreme Court held that: "a nonresident 
enemy alien has no access to our courts in wartime." 

33 (U) For a fuller discussion of Habeas Corpus law as it applies to Naval Base, Guantanamo Bay, see 
memorandum, LCDR F. Greg Bowman of 29 Jan 02, subj: CRIMINAL JURISDICTION AND ITS 
EFFECTS OF AVAILABILITY OF THE WRIT OF HABEAS CORPUS AT U.S. NAVAL BASE, 
GUANTANAMO BAY, CUBA (on file). 
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(U) Recently, unlawful combatants detained at Guantanamo Bay, Cuba (GTMO) 
have sought review in U.S. district court through the writ of habeas corpus, 28 U.S.C. § 
2241. 54 

(U) Two courts have examined, and rejected, petitioners' claims that U.S. 
exclusive jurisdiction over GTMO results in a form of "de facto sovereignty" and, 
therefore, vests habeas jurisdiction in the federal courts. 

2. Other Bases for Federal Jurisdiction 

(U) In addition, one group of GTMO detainees has challenged conditions of 
confinement through the Alien Tort Claims Act (ATCA) and the Administrative 
Procedures Act (APA). The courts have declined to exercise jurisdiction on those 
theories in each case to date. Petitioners in Al Odah attempted to circumvent the 
territorial limitations of habeas by bringing their action under the APA and ATCA, 
however the U.S. Court of Appeals for the District of Columbia held that the courts did 
not have jurisdiction with respect to the petitioners' claims under any theory, finding that 
their status as aliens unconnected to the United States makes them beyond the jurisdiction 
of the federal courts. See Odah v. United States, 321 F.3 rt 1 134 (DC Cir. 2003). 53 

(U) The court also held, in the alternative, that it lacked jurisdiction even if 
petitioners were not barred by the exclusive nature of habeas actions. The ATCA 
provides the "district courts shall have original jurisdiction of any civil action by an alien 
for a tort only, committed in violation of the Jaw of nations or a treaty of the United 
States." 18 U.S.C. § 1350. The ATCA, although it provides federal. jurisdiction oyer 
private suits, does not waive sovereign immunity for a suit against the United States. The 
courts have held that the APA*s waiver of sovereign immunity for nonmonetary damages 
can theoretically be used to maintain an ATCA action against the United States. The Al 
Odah Court, however, found that the APA's exemption for "military authority exercised 
in the field in time of war or in occupied territory" precluded the ATCA. 

3. Tbe Military Extraterritorial Jurisdiction Act 

(U) The Military Extraterritorial Jurisdiction Act (MEJA), 18 U.S.C. § 3261 et 
seq, extends Federal criminal jurisdiction for serious Federal offenses committed outside 
the United States to civilian persons accompanying the Armed Forces (e.g., civilian 
employees and contractor employees), and to members of the Armed Forces who 
committed a criminal act while subject to the UCMJ but who are no longer are subject to 
the UCMJ or who committed the offense with a defendant not subject to the UCMJ. The 
standard is that if the conduct by the individual would "constitute an offense punishable 
by imprisonment for more than one year if the conduct had been engaged in within the 
special maritime and territorial jurisdiction of the United States." (emphasis added). 

/ 

54 (U) Coalition of Clergy v. Bush, 1 89 F. Supp. 2d 1036 {CD. CaJ.), affirmed in part and vacated in part, 
3 10 F.3d 1 153 (9* Cir. 2002); Rasul v. Bush, 215 F.2d 55 (DJJ.C. 2002). 

35 (U) The concurring opinion in Odah argued that, in addition to not providing a means of jurisdiction, tbe 
ACTA afso did cot provide an independent cause of acrion. 
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E. The Uniform Code of Military Justice 

(U) The Uniform Code of Military Justice (UCMJ) applies to United States 
Forces on active duty, at all times and in all places throughout the world. Members of the 
Reserve component and retired regular officers can, under certain circumstances, also be 
subject to the UCMJ, as can civilians accompanying the Armed Forces in time of war 
under certain circumstances. 56 

1. Offenses 

(U) A number of UCMJ provisions potentially apply to service members 
involved in the interrogation and supervision of the interrogation of detainees. Most 
significant are the following: 

a. Cruelty, Oppression or Maltreatment, Art 93 

(U) The elements of the offense are that the alleged victim was subject to the 
orders of the accused and that the accused was cruel toward, oppressed, or maltreated the 
victim. The cruelty, etc. need not be physical. Subject to the orders of, includes persons, 
subject to the UCMJ or not, who are by some reason of some duty are required to obey 
the lawful orders of the accused, even if not in the direct chain of command of the 
accused. "Cruel," "oppressed," and "maltreated" refer to unwarranted, harmful, abusive, 
rough or other unjustifiable treatment that, under all the circumstances, results in physical 
or mental pain or suffering and is unwarranted, unjustified and unnecessary for any 
lawful purpose. It is measured by an objective standard. MCM TV-25; MJB, Section 3- 
17-1. 

b. Reckless Endangerment, Art J 34 

(U) The elements of the offense are that the accused engaged in wrongful 
conduct that was reckless or wanton and that the conduct was likely to produce death or 
grievous bodily harm. "[Ljikely to produce" means the natural or probable consequences 
of particular conduct. "(Gjrievous bodily harm" includes injuries comparable to 
fractured or dislocated bones, serious damage to internal organs. MCM TV-l 19; MJB, 
Section 3- 100A-1. 

c. Assault, Art 128 

(U) This article encompasses the following offenses: 



" (U) Article 2 UCMJ; Rules for Courts-Martial, Rule 202, and Discussion. 
57 (U) The following are extracted from the Department of the Army Pamphlet 27-9, Military Judges' 
Benchbo6k<MJB), which summarizes the requirements of tie Manual Foi Courts-Martial (MCM) and case 
law applicable to trials by courts marrial. 
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(V) Simple assault - The elements are that the accused attempted or offered to 
do bodily harm to an individual and that such attempt or offer was done with unlawful 
force and violence. An act of force or violence is unlawful if done without legal 
justification or excuse and 'without the consent of the victim. The use of threatening 
words accompanied by a menacing act or gesture may constitute an assault. MCM IV- 
81; MJB, Section 3-54-1. 

(U) Assault consummated by a battery - An assault resulting in actual infliction 
of bodily harm is a battery. Bodily harm means any physical injury to or offensive 
touching, however slight. MCM IV-83; MJB, Section 3-54-1 A 

(U) Aggravated assault (use of a dangerous weapon, means or force) - In 
addition to the elements of an assault, this offense requires that the means or force 
attempted or offered was used in a manner likely to produce death or grievous bodily 
harm. Any object, regardless of its normal use, could become a means likely to inflict 
grievous bodily harm depending on the manner in which it is actually used. MCM JV-84; 
MJB, Section 3-54-8 

(U) There are multiple instances in which authority and context permit touching 
- by police officers, prison guards, training NCOs, etc. - that would not be lawful under 
other circumstances. A central issue would be how clearly the limits of authority were 
defined and whether under the circumstances the individual exceeded the scope of that 
authority. 

d. Involuntary Manslaughter, Art 119 

(U) The elements of this offense are that acts or omissions constituting culpable 
negligence resulted in an unlawful killing. Culpable negligence contemplates a level of 
heedlessness in circumstances in which, when viewed in the light of human experience, 
might foreseeably result in death. MCM JV-64. Failure to develop and follow 
reasonable protocols providing for the health and safety of detainees during 
interrogations of detainees could amount to such culpable negligence. MJB, Section 3- 
44-2. 

e. Unpremeditated Murder, Art J J 8 

(U) The relevant elements of the offense are that the person is dead, his death 
resulted from the act or failure to act of the accused, that the killing was unlawful, 
without legal justification, and at that time the accused had the intent to inflict great 
bodily harm upon the person. MCM IV- 1 1 8, MJB, Section 3-43-2. 

f. Disobedience of Orders, Art 92 

(U) This offense is committed/when the accused, having a duty to do so, fails to 
obey lawful orders or regulations. MCM IV-23; MJB, Section 3-16. The duty to obey 
may extend to treaties and statutes as well as regulations. The Convention against 
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Torture and the general case law regarding cruel and unusual punishment may be relevant 
here as it is for Article 93. See generally, Wilson v. Setter, 501 U.S. 294 (1991}. 

g. Dereliction of Duty, Art 92 

(U) A dereliction occurs when an individual knew or should have known of 
certain prescribed duties and either willfully or through neglect was derelict in the 
performance of those duties. MCM JV-24; MJB, Section 3-16-4. Customs of the service 
as well as statutes and treaties that have become the law of the land may create duties for 
purposes of this article. 

h. Maiming, Art 124 

(U) The elements of this offense are that the accused intentionally inflicted an 
injury on a person, and whether intended or not, that the injury seriously disfigured the 
person's body, destroyed or disabled an organ or member, or seriously diminished the 
person's physical vigor. MCM IV-77; MJB, Section 3-50-1. 

2. Affirmative Defenses under the UCMJ (R.C.JVJ. 916) 

(U) In order for any use of force to be lawful, it must either be justified under the 
circumstances or an accepted affirmative defense is present to excuse the otherwise 
unlawful conduct. No case law was found that defines at what point force or violence 
becomes either lawful or unlawful during war. Each case is by its nature, dependent 
upon the factual circumstances surrounding the incident. 

(U) Applying accepted rules for the Jaw of armed conflict, the use of force is only 
authorized when there is a military purpose and the force used is no greater than 
necessary to achieve the objective. The existence of war does not in and of itself justify 
all forms of assault. For instance, in United States v. Calley, 22 U.S.C.M.A. 534, 48 
C.M.R. 19 (1973), the court recognized that "while it is lawful to kill an enemy in the beat 
and exercise of war, to kill such an enemy after be has laid down his arms .... is murder." 
Further, the fact that the law of war has been violated pursuant to an order of a superior 
authority, whether military or civil, does not deprive the act in question of its character of 
a war crime, nor does it constitute a defense in the trial of an accused individual, unless 
he did not know and could not reasonably have been expected to know that the act 
ordered was unlawful. In all cases where the order is held not to constitute a defense to 
an allegation of war crime, the fact that the individual was acting pursuant to orders may 
be considered in mitigation of punishment. The thrust of these holdings is that even in 
war, limits to the use and extent of force apply. 

a. Self-Defense 

(U) For the right of self-defense to exist, the accused must have had a reasonable 
apprehension that death or grievous bodily harm was about to be inflicted on himself. 
The test is whether, under the same facts and circumstances, an ordinary prudent adult 



person faced with the same situation would have believed that there were grounds to fear 
immediate death or serious bodily harm (an objective test) and the person must have 
actually believed that the amount of force used was required to protect against death or 
serious bodily harm (a subjective test). Grievous bodily harm means serious bodily 
injury. It does not mean minor injuries such as a black eye or a bloody nose, but does 
mean fractured or dislocated bones, deep cuts, tom members of the body, serious damage 
to internal organs, or other serious bodily injuries. MJB, Section 5-2. (See also the 
discussion of "Self-Defense" under the discussion of Federal law, supra.) 

b. Defense of Another 

(U) For this defense, the accused must have had a reasonable belief that barm 
was about to be inflicted and that the accused actually believed that force was necessary 
to protect that person. The accused must actually believe that the amount of force used 
was necessary to protect against the degree of harm threatened. MJB, Section 5-3- 1 . 

c. Accident 

(U) This defense arises when an accused is doing a lawful act in a lawful manner, 
free of any negligence, and unforeseeable or unintentional death or bodily harm occurs. 
MJB, Section 5-4. 

d. Mistake of Fact 

(U) If ignorance or mistake of a fact concerns an element of an ofiense involving 
specific intent, the ignorance or mistake need only exist in the mind of the accused, i.e., if 
the circumstances of an event were as the accused believed, there would be no offense. 
For crimes not involving specific intent, the ignorance or mistake must be both honest 
(actual) and reasonable. The majority of the crimes discussed above do not require 
specific intent. For instance, in the case of violations of general orders, knowledge is 
presumed. Most of the "mistakes" would likely be mistakes of law in that the accused 
would not believe that the conduct was unlawful. While mistakes of law are generally 
not a defense, unawareness of a law may be a defense to show the absence of a criminal 
state of mind when actual knowledge is not necessary to establish the offense. MJB, 
Section 5-11. 

e. Coercion or duress 

(U) It is a defense to any offense except killing an innocent person that the 
accused's participation in the offense was caused by a reasonable apprehension that the 
accused or another innocent person would be immediately killed or would immediately 
suffer serious bodily injury if the accused did not commit the act. This apprehension 
must reasonably continue throughout the commission of the act. If the accused has any 
reasonable opportunity to avoid committing the act without subjecting the accused or 
another innocent person to the harm threatened, this defense shall not apply. R.C.M. 
916(h), MJB, Section 5-5. 
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(U) To establish a duress defense it must be shown that an accused's participation 
in the offense was caused by a reasonable apprehension that the accused or another 
innocent person would be immediately killed or would immediately suffer serious bodily 
harm if the accused did not commit the act. The apprehension must reasonably continue 
throughout the commission of the act. If the accused has any reasonable opportunity to 
avoid committing the act without subjecting the accused or another innocent person to the 
harm threatened, this defense shall not apply. The Court of Appeals stated in United 
Stales v. Fleming, 23 C.M.R. 7 (1957), that the defense of duress is available to an 
accused only if his commission of the crime charged resulted from reasonable fear of 
imminent death or grievous bodily harm to himself or his family. The risk of injury must 
continue throughout the criminal venture. 

f. Obedience to Orders (MJB, Sections 5-8-1 and 5-8-2) 

(TJ) The viability of obedience to orders as a defense turns on the directives and 
policy of the service member's Chain of Command. For example, when the interrogator 
at the direction of the command employs the use of physical force as an interrogation 
method, he/she would certainly raise the defense of obedience to orders. The question 
then becomes one of degree. While this maybe a successful defense to simple assaults or 
batteries, it would unlikely be as successful to more serious charges such as maiming and 
manslaughter. Within the middle of the spectrum lay those offenses for which the 
effectiveness of this defense becomes less clear. Those offenses would include conduct 
unbecoming an officer, reckless endangerment, cruelty, and negligent homicide. 

(U) Obedience to orders provides a viable defense only to the extent that the 
accused acted under orders, and did not know (nor would a person of ordinary sense have 
known), the orders were unlawful. Thus, the viability of this defense is keyed to the 
accused's (or a reasonable person's) knowledge of the lawfulness of the order. Common 
sense suggests that the more aggressive and physical the technique authorized (ordered) 
by the command, the more unlikely the reasonable belief that the>order to employ such 
methods is lawful. 

(U) In order for any use of force to be lawful, it must either (i) be justified under 
the circumstances or (ii) an accepted affirmative defense is present to excuse the 
otherwise unlawful conduct. No case Jaw was found that defines at what point force or 
violence becomes either lawful or unlawful during War. Each case is by its nature, 
dependent upon the factual circumstances surrounding the incident. 

(U) Applying accepted rules for the law of armed conflict, the use of force is only 
authorized when there is a military purpose and the force used is no greater than 
necessary to achieve the objective. The existence of war does not in and of itself justify 
all forms of assault. For instance, in US v. Calley, the court recognized that "while it is 
lawful to kill an enemy "in the heat and exercise of war, to kill such an enemy after he 
has laid down his arms ... is murder." Further, the fact that the law of war has been 
violated pursuant to an order of a superior authority, whether military or civil, does not 
deprive the act in question of its character of a war crime, nor does it constitute a defense 
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in the trial of an accused individual, unless he did not know and could not reasonably 
have been expected to know that the act ordered was unlawful. In all cases where the 
order is held not to constitute a defense to an allegation of war crime, the fact that the 
individual was acting pursuant to orders maybe considered in mitigation of punishment." 
The thrust of these holdings is that even in war, limits to the use and extent of force 
apply. 

g. Necessity 

(U) Another common law affirmative defense is one of necessity. This defense is 
recognized by a number of states and is applicable when: 1) the harm must be committed 
under the pressure of physical or natural force, rather than human force; 2) the harm 
sought to be avoided is greater than (or at least equal to) that harm sought to be prevented 
by the Jaw defining the offense charged; 3) the actor reasonably believes at the moment 
that his act is necessary and is designed to avoid the greater harm; 4) the actor must be 
without fault in bringing about the situation; and 5) the harm threatened must be 
imminent, leaving no alternative by which to avoid the greater harm. 

(U) However, military courts have treated the necessity defense with disfavor, 
and in fact, some have refused to accept necessity as a permissible defense (the MCM 
does not list necessity as an affirmative defense under RCM 916). "The problem with the 
necessity defense is that it involves a weighing of evil inflicted against evil avoided and 
is, thereby, difficult to legislate." The courts also have been reluctant to embrace the 
defense due to a "fear that private moral codes will be substituted for legislative 
determination, resulting in a necessity exception that swallows the rule of law." United 
States v. Rankins, 34 MJ 326 (CMA 1992). 

(U) The effect of these cases is that the MCM recognizes that an accused may 
commit an illegal act in order to avoid the serious injury or death of the accused or an 
innocent person. However, military law limits this defense only when there is an 
imminent and continuing harm that requires immediate action to prevent. Once the 
immediacy is gone, the defense will no longer apply. Ostensibly, the use of force to 
acquire information from an unlawful combatant, absent immediate and compelling 
circumstances, will not meet the elements established by the MCM and case law. (But 
see the necessity defense in the discussion of Federal law, supra.) 

3. Legal doctrines could render specific conduct, otherwise criminal, not 
unlawful 

See discussion of Commander-in-Chief Authority, supra. 
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IV. Considerations Affecting Policy 

A. Historical Role of U.S. Armed Forces 

1. Background 

(U) The basic principles of interrogation doctrine, procedures, and techniques 
applicable to Army intelligence interrogations from June 1945 through May 1987 were 
contained in Field Manual (FM) 30-15, Examination of Personnel and Documents. FM 
30-15 set forth Army doctrine pertaining to the basic principles of intelligence 
interrogations and established the procedures and techniques applicable to Army 
intelligence interrogations of non-U.S. personnel. The other Services report that they too 
apply the provisions of this Field Manual. 

2. Interrogation Historical Overview 

(U) FM 30-15 stated that the principles and techniques of interrogation discussed 
within the manual are to be used within the constraints established by humanitarian 
international law and the Uniform Code of Military Justice ("UCMJ"). The fundamental 
principle underlying Army doctrine concerning intelligence interrogations between 1945 
and the issuance of current doctrine in 1987 (FM 34-52), is that the commander may 
utilize all available resources and lawful means in the accomplishment of his mission and 
for the protection and security of his unit. However, a strong caveat to this principle 
noted, "treaty commitments and policy of the United States, international agreements, 
international law, and the UCMJ require the conduct of military to conform with the law 
of war." FM 30-1 5 also recognized that Army intelligence interrogations must conform 
to the "specific prohibitions, limitations, and restrictions established by the Geneva 
Conventions of 12 August 1 949 for the handling and treatment of personnel captured or 
detained by military forces" (citing FM 27-10, The Law of Land Warfare). 

(U) FM 30-1 5 also stated that 'Violations of the customary and treaty law 
applicable to the conduct of war normally constitute a concurrent violation of the 
Uniform Code of Military Justice and will be prosecuted under that code." The manual 
advised Army personnel that it was "the direct responsibility of the Commander to insure 
that the law of war is respected in the conduct of warfare by forces in his command." 
Thus, the intelligence interrogation techniques outlined in FM 30-15 were based upon 
conduct sanctioned under international law and domestic U.S. law and as constrained 
within the UCMJ. 

(U) Historically, the intelligence staff officer (G2/S2) was the primary Army staff 
officer responsible for all intelligence functions within the command structure. This 
responsibility included interrogation of enemy prisoners of war (EPW), civilian internees, 
and other captured or detained persons. In conducting interrogations, the intelligence 
staff officer was responsible for insuring that these activities were executed in accordance 
with international and domestic U.S. Jaw, United States Government policy, and the 
applicable regulations and field manuals regarding the treatment and handling of EPWs, 
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civilian internees, and other captured or detained persons. In the maintenance of 
interrogation collection, the intelligence staff officer was required to provide guidance 
and training to interrogators, assign collection requirements, promulgate regulations, 
directives, and field manuals regarding intelligence interrogation, and insure that 
interrogators were trained in international and domestic U.S. law and the applicable 
Army publications. 

(U) FM 30-15 stated that intelligence interrogations are an art involving the 
questioning and examination of a source in order to obtain the maximum amount of 
usable information. Interrogations are of many types, such as the interview, a debriefing, 
and an elicitation. However, the FM made clear lhat the principles of objective, 
initiative, accuracy, prohibitions against the use of force, and security apply to all types 
of interrogations. The manual indicated that the goal is to collect usable and reliable 
information, in a lawful manner, promptly, while meeting the intelligence requirements 
of the command. 

(U) FM 30-: 15 emphasized a prohibition on the use of force during interrogations. 
This prohibition included the actual use of force, mental torture, threats, and exposure to 
inhumane treatment of any kind. Interrogation doctrine, procedures, and techniques 
concerning the use of force are based upon prohibitions in international and domestic 
U.S. law. FM 30-15 stated that experience revealed that the use of force was unnecessary 
to gain cooperation and was a poor interrogation technique, given that its use produced 
unreliable information, damaged future interrogations, and induced those being 
interrogated to offer information viewed as expected in order to prevent the use of force. 
However, FM 30-15 stated that the prohibition on the use of force, mental or physical, 
must not be confused with the use of psychological tools and deception techniques 
designed to induce a source into providing intelligence information. 

(U) The Center for Military History has been requested to conduct a search of 
government databases, to include the Investigative Records Repository, for 
documentation concerning the historical participation of the U.S~Armed Forces in 
interrogations and any archival materials related to interrogation techniques. As of the 
writing of this analysis, no reply has been received. 

3. Current Doctrine 

(U) In May 1 987, the basic principles of current doctrine, procedures, and 
techniques applicable to Army intelligence interrogations were promulgated in Field 
Manual (FM) 34-52, Intelligence Interrogation. FM 34-52 provides general guidance for 
commanders, staff officers, and other personnel in the use of interrogation elements in 
Army intelligence units. It also outlines procedures for handling sources of 
interrogations, the exploitation and processing of documents, and the reporting of 
intelligence gained through interrogation. Finally, FM 34-52 covers directing and 
supervising interrogation operations, conflict scenarios, and their impact on interrogation 
operations, to include peacetime interrogation operations. 
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(U) Army interrogation doctrine today, and since 1945, places particular 
emphasis on the humane handling of captured personnel. Interrogators receive specific 
instruction by Army Judge Advocates on the requirements of international and.domestic 
US law, to include constraints established by the Uniform Code of Military Justice (e.g. 
assault, cruelty and maltreatment, and communicating a threat). 

(U) FM 34-52 adopted the principles and framework for conducting intelligence 
interrogations as stated in FM 30-15. FM 34-52 maintained the established Army 
doctrine that intelligence interrogations involved the art of questioning and examining a 
source in order to obtain the maximum amount of useable information. FM 34-52 also 
reiterated Army doctrine that the principles of objective, initiative, accuracy, prohibition 
on the use of force, and security apply to all types of interrogations. The goal of 
intelligence interrogation under current doctrine is the same, the collection of usable and 
reliable information promptly and in a lawful manner, while meeting the intelligence 
requirements of the command. . 

(U) FM 34-52 and the curriculum at U.S. Army Intelligence Center, Fort 
Huachuca, continue to emphasize a prohibition on the use of force. As stated in its 
predecessor, FM 34-52 defines the use of force to include actual force, mental torture, 
threats, and exposure to inhumane treatment of any kind. The underlying basis for this 
prohibition is the proscriptions contained in international and domestic U.S. law. Current 
Army intelligence interrogation doctrine continues to view the use of force as 
unnecessary to gain the cooperation of captured personnel. Army interrogation experts 
view the use of force as an inferior technique that yields information of questionable 
quality. The primary concerns, in addition to the effect on information quality, are the 
adverse effect on future interrogations and the behavioral change on those being 
interrogated (offering particular information to avoid the use of force). However, the 
Army's doctrinal prohibition on the use of force does not proscribe legitimate 
psychological tools and deception techniques. 

(U) FM 34-52 outlines procedures and approach techniques for conducting Army 
interrogations. While the approach techniques are varied, there are three common 
purposes: establish and maintain control over the source and the interrogation, establish 
and maintain rapport between the interrogator and the source, and manipulate the 
source's emotions and weaknesses to gain willing cooperation. Approved techniques 
include: Direct, Incentive; Emotional (Love & Hate); Increased Fear Up (Harsh & Mild); 
Decreased Fear Down; Pride and Ego (Up & Down); Futility Technique; We Know All; 
Establish Your Identity; Repetition; File and Dossier; and Mutt and Jeff (Friend & Foe). 
These techniques are discussed at greater length in Section V, infra. 

B. Presidential and Secretary of Defense Directives 

(U) The President's Military Order that addresses the detention, treatment, and trial 
of certain non-citizens in the war against terrorism, 58 provides, inter alia, that any 



51 (U) Military Order - Detention, Treatment, and Trial of Certain Non-Citizens in the War Against 
Terrorism, President of the United Stales, November J 3 , 200 J . 
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individual subject to the order be "treated humanely, without any adverse distinction 
based on race, color, religion, gender, birth, wealth, or any similar criteria; afforded 
adequate food, drinking water, shelter, clothing, and medical treatment; and allowed the 
free exercise of religion consistent with the requirements of the detention." 

( t jflfl^ -A Department of Defense memorandum 59 to the Chairman of the Joint 
Chiefs of Staff, with instructions to forward it to the Combatant Commanders, stated that 
"the United States has (ktermined that Al Qaida and Taliban individuals under the 
control of the Department of Defense are not entitled to prisoner of war status for the 
purposes of the Geneva Conventions of 1949." The memorandum further directed that 
"[t]he Combatant Commanders shall in detaining Al Qaida and Taliban individuals under 
the control of the Department of Defense treat them humanely and, to the extent 
appropriate and consistent with military necessity, in a manner consistent with the 
principles of the Geneva Conventions of 1 949." 

The President has directed that "[ajs a matter of policy, the United States Armed 
Forces shall continue to treat detainees humanely and, to the extent appropriate arid 
consistent with military necessity, in a manner consistent withlhe principles of 
Geneva." 60 

C. DOD-Specific Policy Considerations 

(U) (The information in this section was derived from guidance provided by the 
Office of the Assistant Secretary of Defense (Special Operations and Low-Intensity 
Conflict)). 

M 

j ftWEj The fust priority of any detainee interrogation is to obtain intelligence on 
imminent or planned terrorist attacks against the United States and its citizens or 
interests. A clearly related priority is to obtain intelligence to enable the United States to 
conduct the ongoing war on terrorism effectively. Detainee interrogations have proven 
instrumental to United States efforts to uncover terrorist cells and thwart planned attacks. 

u 

(OAS 1 ) The Secretary of the Army (DoD lead for criminal investigations) will 
continue to assess, concurrently, the value of information on detainee activities for 
prosecution considerations. See War Crimes and Related Investigations Within the US 
Central Command Area of Operations, Secretary of Defense, January 19, 2002. 



JS Department of Defense Memorandum - Status of Taliban and Al Qaida, Secretary of Defense, 

January 19, 2002. 

60 (Cfwhite House Memorandum - Humane Treatment of al Qaida and Taliban Detainees, President of the 
Uniied States, February 7, 2002. 
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In the event of a request to shirt the priority of interrogations from 
intelligence gathering to prosecution considerations, the following factors, among others, 
should be considered before such a request is approved: 

: u 

• the nature of the impending threat to national security and to individuate;- 

• the imminence of the threat; 

• the ability of the detainee to provide useful information to eliminate the threat; 
and 

• potential benefit derived from an effective interrogation compared to the 
potential benefit from a better opportunity for effective prosecution. 

i\ 

{MW) For routine interrogations, standard U.S. Armed Forces doctrine will be 



( A filF) For interrogations involving exceptional techniques 6 ' approved by the 
Secretary of Defense, standard doctrine may be used as well as the specifically authorized 
exceptional techniques. However, such interrogations may be applied only in limited, 
designated settings approved by SECDEF or his designee, staffed by personnel 
specifically trained in their use and subject to a command/decision authority at a level 
specifically designated by the SECDEF for this purpose. 

(ffffiTTT) Choice of interrogation techniques involves a risk benefit analysis in each 
case, bounded by the limits of DOD policy and U.S. law. When assessing whether to use 
exceptional interrogations techniques, consideration should be given to the possible 
adverse effects on U.S. Armed Forces culture and self-image, which at times irrme past 
may have suffered due to perceived law of war violations. DOD policy, reflectSfm the 
DOD Law of War Program implemented in 1979 and in subsequent directives, greatly 
reslored the culture and self-image of U.S. Armed Forces by establishing high 
benchmarks of compliance with the principles and spirit of the law of war, and thereby 
humane treatment of all persons in U.S. Armed Forces' custody. 62 in addition, 
consideration should be given to whether implementation of such exceptional i fe&hiuques 
is likely to result in adverse effects on DOD personnel who become POWs, including 
possible perceptions by other nations that the United States is lowering standards related 
to the treatment of prisoners, generally. 

a 

(Ciflffij All interrogation techniques should be implemented deliberately following 
a documented strategy designed to gain the willing cooperation of the detainee using the 
least intrusive interrogation techniques and methods. 



" (S/NE> In this context, an "exceptional" technique is one that is more aggressive than routine 
techniques and is designated an exceptional technique by the SECDEF, requiring special procedures and 
levels of approval for use. 

* 3 See DODD 5100.77 DoD Law of War Program, para 5.3.1 (9 Dec 98, canceling DODD 5 100.77 of 10 
Jul 79); DODD 23 10.1 DoD Program for EPOW and Other Detainees, para 3.1 (18 Aug 94); CJCSI 
5819.01B Implementation of the DoD LOW Program, para 4a<25 Mar 02). 



utilized. 
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) All interrogations involving exceptional methods approved by the 
appropriate authority must be applied in the context of a comprehensive plan for men- 
use, singly or in combination with other techniques. At a minimum, the plan should 
include: 

• Appropriate approval authority; 

• Supervisory requirements to insure appropriate application of methods; 

• Specifics on the application of tcchnique(s) including appropriate duration, 
intervals between applications and events that would require termination of 
the technique; and 

• Requirements for the presence or availability {as appropriate) of qualified 
medical personnel. 

U 

(IM^ Implementation of approved exceptional techniques must be approved at the 
command authority level specified for the particular method. 

D. Potential Effects on Prosecutions 

f#A^ Although the primary purpose of detainee interrogations is obtaining 
intelligence on imminent or planned terrorist attacks against the United States and its 
citizens or interests, the United States may later decide tq prosecute detainees. This 
section will discuss whether evidence obtained in interrogations will be admissible in 
either military commissions or U.S. court proceedings. 
U _ 

fBPff^The stated objective of detainee interrogations is to obtain information of 
intelligence value. Information obtained as a result of interrogations may later.be used in 
criminal prosecutions. Depending on the techniques employed, the admissibility of any 
information may depend on the forum considering the evidence. In addition, the 
admissibility of an admission or confession necessarily will be fact-specific, in that the 
exact techniques used with a specific detainee will determine whether the information 
will be admissible. Although the goal of intelligence interrogation is to produce a 
willingly cooperative and compliant subject, a successful interrogation nevertheless may 
produce a statement that might be argued to be involuntary for purposes of criminal 
proceedings. 

(U) Prosecution by the United States is possible in a military commission, court- 
martial, or in an Article ID court. 
IX 

The standard of admissibility for military commissions is simply whether 
the evidence has probative value to a reasonable person. (Military Commissions Order 
No J, para 6(D)(1)). Although this is a fairly low threshold, many of the techniques may 
place a burden on the prosecution's ability to convince commission members that the 
evidence meets even that lower standard. As the interrogation methods increase in 
intensity, the likelihood that the ^formation will be deemed coerced and involuntary and 
thus held inadmissible increases. Although voluntariness of the confession is not a 
specific threshold question on admissibility, it can reasonably be expected that the 
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defense will raise voluntariness, challenging the probative value of the information and 
hence, its admissibility. If the statement is admitted, voluntariness will undoubtedly be a 
factor considered by the members in detenriiriing the weight to be given the information. 
U ' 
(S^NF? Any trials taking place in either U.S. federal courts or by courts-martial 
will be conducted pursuant to statutory and constitutional standards and limitations. To 
be admissible, statements made during interrogation must be determined to be voluntary. 
Schneckloth v. Btistamonte, 412 U.S. 218 (1973). The judge must first determine whether 
the statements were the product of free will, i.e., the defendant's will was not overborne 
by the interrogators. Mincey v. Arizona, 437 U.S. 385 (1978) (the defendant's will was 
simply overborne and due process of Jaw requires that statements obtained as these were 
cannot be used in any way against the defendant at his trial). This issue can also be 
raised before the trier of fact. If the actions taken to secure a statement constitute torture, 
the statement would be inadmissible. Brown v. Mississippi, 297 U.S. 278 (1 936) 
(confessions procured by means "revolting to the sense of justice" could not be used to 
secure a conviction). It should be noted that conduct does not need to rise to the level of 
"torture" or "cruel, inhuman and degrading treatment or punishment" for it to cause a 
statement to be considered involuntary, and therefore inadmissible. As such, ftie more 
aggressive the interrogation technique used, the greater the likelihood it could adversely 
affect the admissibility of any acquired statements or confessions. 

(U) Mechanism for Challenge. The defense can be expected to challenge 
detainee statements through a motion to suppress the detainee statement or to challenge 
the entire proceeding through a motion to dismiss for egregious prosecutorial misconduct. 

U . ■ " 

(S/NF ^ Other Considerations. One of the Department of Defense's stated 
objectives is to use the detainees' statements in support of ongoing and future 
prosecutions. The method of obtaining these statements and its effect on voluntariness 
may also affect the usability of these statements against other accused in any criminal 
forum. Statements produced where the will of the detainee has been overborne will in all 
likelihood be viewed as inherently suspect and of questionable value. 

u 

(S/NF) Consideration must be given to the public's reaction to methods of 
interrogation that may affect the military commission process. The more coercive the 
method, the greater the likelihood that the method will be met with significant domestic 
and international resistance. This in turn may lower international and domestic 
acceptance of the military commission process as a whole. In addition, the military 
commission will be faced with balancing the stated objective of open proceedings with 
the need not to publicize interrogation techniques. Consequently, having these " 
techniques become public or substantially closing the proceedings in order to protect the 
techniques from disclosure could be counterproductive and could undermine confidence 
in the outcome. Finally, the timing of the prosecutions must be considered. Revelation 
of the techniques presumably will reduce their effectiveness against current and future 
detainees. 
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UNCLASSIFIED WHEN SEPARATED FROM ATTACHMENT 



E. International Considerations That May Affect Policy Determinations 

(U) This section provides a discussion of international law that, although not 
binding on the United States, could be cited to by other countries to support the 
proposition that the interrogation techniques used by the U.S. contravene international 
legal standards. The purpose of providing this international law discussion is to inform 
the Department of Defense's policy considerations when deciding if, when and how to 
employ the interrogation techniques against unlawful combatants held outside the United 
States. 



1. Geneva Conventions 
U 

fS/NP} To the extent that other nation states do not concede the U.S. position 
that the Geneva Conventions do not apply to the detainees, there are several provisions of 
the Third Geneva Convention that may be relevant considerations regarding interrogation 
techniques. 63 Article 13 requires that PO Ws must at all times be treated humanely, and 
that any unlawful act or omission by the detaining power that causes death or seriously 
endangers the health of a POW will be regarded as a serious breach of the Convention. 
In addition, POWs must be protected against acts of violence or intimidation. Under 
Article 14 of the Convention, POWs are entitled to respect for their person and their 
honor. Article 1 7 prohibits physical or mental torture and any other form of coercion of 
POWs in order to secure information. POWs who refuse to answer may not be 
threatened, insulted, or exposed to unpleasant or disadvantageous treatment. Article 1 30 
provides that torture or inhuman treatment, or willfully causing great suffering or serious 
injury to body or health of a POW are considered "grave breaches" of the Convention. 
Article 129 of the Convention requires Parties to search for, extradite or prosecute those 
persons alleged to have committed, or have ordered to be committed, grave breaches. 
U 

(S/ftJT j -These articles of the Third Geneva Convention may provide an 
opportunity for other States Parties to allege that they consider the-United States to be in 
violation of the Convention through its treatment of detainees. To the extent any such 
treatment could be considered by them to be torture or inhuman treatment, such acts 
could be considered "grave breaches" and punishable as war crimes. 
U 

(S/NiP) In addition, even if they argue that the Taliban and al Qaida detainees are 
not entitled to POW status, they may consider that the guarantees contained in Article 75 
of the First Additional Protocol to the Geneva Conventions are measures by which the 
United States' actions could be evaluated. See, infra, this Section, paragraph 3. 
Additional arguments may be made by other nations that the protections of the Geneva 
Conventions are comprehensive and apply to unlawful combatants . w 



63 (U) Geneva Convention Relative to the Treatment of Prisoners of War, opened for signature Aug. 12, 
1949, 6 U.S.T. 3316, 75 U.N.T.S. 135. 

M (U) For example, other countries may argue as follows: Tbe central theme of the Geneva Conventions is 
humanity. With regard to persons affected by armed conflict, Pktet's Commentary states: "In short, all the 
particular cases we have just been considering confirm a general principle which is embodied in all four 
Geneva Conventions of 1 949. Every person in enemy hands must have some status under international 
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2. Convention Against Torture 
U 

(S/KE^. Article 7 of the Torture Convention requires that a State Party either 
extradite or prosecute a person found within its territory who has been alleged to have 
committed acts of torture. 65 As discussed, supra, the United States implemented this 
provision in Chapter 1 1 3C of Title 1 8, United States Code, which provides for federal 
criminal jurisdiction over an extraterritorial act or attempted act of torture, if the alleged 
offender is present in the United States, regardless of the nationality of the victim or the 
alleged offender. All States Parties to the Convention are required to establish this same 
jurisdiction in their countries. Accordingly, governments could potentially assert 
jurisdiction over U.S. personnel found in their territory, and attempt to prosecute them for 
conduct they consider to be violations of the Torture Convention. - - 

3. Customary Internationa] Law/Views of Other Nations 

(U) "Customary international law results from a general and consistent practice 
of states followed by them from a sense of legal obligation." 66 

(U) The United States' primary obligation concerning torture and other related 
practices derives from the Convention Against Torture and Other Cruel, Inhuman, and 
Degrading Treatment and Punishment. Although not consistent with U.S. views, some 
international commentators maintain that various human rights conventions and 
declarations (including the Geneva Conventions) represent "customary international Jaw" 
binding on the United States. 67 

(U) Although not binding on the United States, the following international human 
rights instruments may inform the views of other nations as they assess the actions of the 
United States relative to detainees. - 



law; be is either a prisoner of war, and as such covered by the Third Convention, a civilian covered by the 
Fourth Convention, or again, a member of the medical personnel of the armed forces who is covered by the 
First Convention, There is no intermediate status; nobody in enemy hands can be outside the law." Pictet, 
Commentary to the Fourth Geneva Convention Relative to the Protection of Civilian Persons to Time of 
War (GC TV), Article 4, Paragraph 4, 1CRC, Geneva, 1958. Other nations may disagree with the U.S. 
government view that GC IV is not applicable to those individuals detained in the war on terrorism and 
argue that <3C IV protects those persons who have engaged in hostile or belligerent conduct but who are not 
entitled to treatment as prisoners of war. GC IV, Article 4; see generally Army Field Manual 27-10, The 
Laws of Land Warfare (1956), paragraphs 246-248. In fact, Pictct's Commentary on Article 4, paragraph 4 
of GC IV states: if, for some reason, prisoner of war status - to take one example - were denied to them 
[persons who find themselves in the hands of a party to the conflict], tbey would become protected persons 
under the present Convention." Further GC IV, Article 32 specifically prohibits the torture, corpora] 
punishment, or physical suffering of protected persons. Accordingly, the United States may face the 
argument from other nations that the President may not place these detainees in an intermediate status, 
outside the law, and then arguably subject them to torture. 

6S (U) Convention Against Torture and Other Crud, Inhuman or Degrading Treatment or Punishment, 
entered into force for the United States on Nov. 20, 1994, 1465 U.N.T.S. 85. 
46 TU) The Restatement (Third) of die Foreign Relations Law of the U.S, § 102(2). 
. 67 (U) See, e,g., McDougal, Lasswell, and Chen, Human Rights and World Public Ocder (1980). 
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(U) One of the first major international declarations on human rights protections 
was the 1948 Universal Declaration of Human Rights (adopted Dec. 10, 1948, G.A. Res. 
217A (IH), U.N. Doc. A/810). This Declaration, which is not itself binding or 
enforceable against the United States, states at Article 5 that "no one shall be subjected to 
torture or to cruel, inhuman or degrading treatment or punishment." Although there is a 
specific definition for "torture" in the subsequent 1994 Convention Against Torture, there 
is no commonly accepted definition in the international community of the terms' d cruel, 
inhuman, and degrading punishment or treatment." 

(U) The American Convention on Human Rights 68 was signed by the United 
States in 1977 but the United States never ratified it. It states in Article 5 that "no one 
shall be subjected to torture or to cruel, inhuman or degrading punishment or treatment," 
and that "all jiersons deprived of their liberty shall be treated with respect for the inherent 
dignity of the human person." 

(U) In 1975, the U. N. General Assembly adopted the Declaration on Protection 
of All Persons from Being Subjected to Torture and other Cruel, Inhumane or Degrading 
Punishment (GA Res 34/52, UN. Doc. A/10034). As with previous U. N. declarations, 
the Declaration itself is not binding on nations. This Declaration provides (Article 2) that 
the proscribed activities are "an offense to human dignity and shall be condemned as a 
denial of the purposes of the Charter of the United Nations and as a violation of the 
human rights and fundamental freedoms proclaimed in the Universal Declaration of 
Human Rights." " ' 

(U) Article 75 of the First Additional Protocol to the Geneva Conventions, to 
which the U. S. is not a party, prohibits physical and mental torture, outrages upon 
personal dignity (in particular humiliating and degrading treatment), or threats to commit 
any of the foregoing against detainees "who do not benefit from more favorable treatment 
under the [Geneva] Conventions." 69 (The First Additional Protocol does not define any 
of these terms:) According to International Committee of the Red Cross (1CRC) 
Commentaries, where the status of a prisoner of war or of a protected person is denied to 
an individual, the protection of Article 75 must be provided to them at a minimum. 70 

(U) The Geneva Convention Relative to the Protection of Civilian Persons in 
Time of War provides, inter alia, that persons protected by the Civilians Convention are 
those who, at a given moment and in any manner whatsoever, find themselves in the 
hands of a Party to the conflict that is a country of which they are not nationals. 71 Such 
persons are at all times to be treated humanely and protected against all acts of violence 



" (U) 1 1 44 UXT.S. 123 (Nov. 22, J 969). 

49 (U) Protocal Additional to the Geneva Convention of 12 August 1949, and relating to tbe Protection of 
Victims of International Armed Conflict (Protocol I), June 8, 1977, 1 125 U.N.T.S. 3. 
10 (U) Commentary on the Additional Protocols of 8 June 1977 to tbe Geneva Conventions of 12 August 
1 949, 1CRC, at 863-65 ( 1 987). 

71 <U) Geneva Convention Relative to tbe Protection of Civilian Persons in Time of War, opened for 
signature Aug. 12, 1949, 6 U.S.T. 3365, 75 U.N.T.S 287, sec Ankles 4 and 27. 
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or threats thereof. The Department of Justice has determined that this Convention applies 
onJy to civilians but does not apply to unlawful combatants. 72 

i 

4. International Criminal Court 1 
U 

(SfNFT The Rome Statute of the International Criminal Court (ICC), 73 which the 
U. S. has made clear it opposes and to which it has no intention of becoming a party, 
contains provisions prohibiting the infliction of severe physical or mental pain or 
suffering (including for such purposes as obtaining information). These violations are 
considered by the signatories to be war crimes of torture and of inhuman treatment 
(Article 8) and crimes against humanity (Article 7). The affected persons must be 
protected under one or more of the Geneva Conventions in order for the prohibition to be 
applicable. Other governments could take a position contrary to the U.S. position on this 
point. For those State Parties to the ICC that take the position that the ICC grants 
universal jurisdiction to detain individuals suspected of committing prohibited acts, if 
these countries obtain control over U.S. personnel, they may view it as within their 
jurisdiction to surrender such personnel to the ICC. In an effort to preclude this 
possibility, the United States is currently negotiating "Article 98" agreements with as 
many countries as possible to provide for protection of U.S. personnel from surrender to 
theJCC. 74 

a 

( S/NT fr States with whom the United States has not concluded Article 98 
agreements, and that perceive certain interrogation techniques to constitute torture or 
inhuman treatment, may attempt to use the Rome Statute to prosecute individuals found 
in their territory responsible for such interrogations. 75 In such cases, the U.S. 
Government will reject as illegitimate any attempt by the ICC, or a state on its behalf, to 
assert the jurisdiction of the Rome Statute over U.S. nationals without the prior express 
consent of the United States. 

V. Techniques 

(U) The purpose of all interviews and interrogations is to get the most 
information from a detainee with the least intrusive method, always applied in a humane 
and lawful manner with sufficient oversight by trained investigators or interrogators. 



72 (U) Other nations, which, unlike the United States, have accepted Article 75, may argue that since the 
Taliban and al-Qaida detainees are not entitled to POW status under the Geneva Conventions, Article 75 
should be applicable as customary international law, notwithstanding their status as unlawful combatants. 

73 (U) Rome Statute of the International Cruninal Court, July 17, 1998, U.N. Doc. A/CONF. 183/9 (1998). 

74 (U) Parties to the Rome Statute arc obligated to surrender individuals at the request of the ICC for 
prosecution, unless sucb surrender would be inconsistent with the requested state's obligations "under as 
international agreement pursuant to which the consent of the sending state is required to surrender a person 
of that state to the ICC." (Rome Statute, Article 98 (2)). While the VS. is not a party to the Rome Statute, 
Article 98 agreements would provide an exception to an ICC party's general obligation to surrender 
persons. 

(U) Article 25(3) of the Rome Statute provides individual criminal responsibility for a person who, inter 
alia, "orders, solicits, or induces" or otherwise facilitates through aiding, abetting, or assisting in the 
commission of a crime. 

siiUftJttSStffORN 

' --' ° r^,,.A ir^ll a 2D03 



s8K8UW§orn 



Operating instructions must be developed based on command policies to insure uniform, 
careful, and safe application of any interrogations of detainees. . . 

u 

(-St'NF) Interrogations must always be planned, deliberate actions that take into 
account numerous, often interlocking factors such as a detainee's current and past , 
performance in both detention and interrogation, a detainee's emotional and physical 
strengths and weaknesses, an assessment of possible approaches that may work on a 
certain detainee in an effort to gain the trust of the detainee, strengths and weaknesses of 
interrogators, and augmentation by other personnel for a certain detainee based on other 
factors. 

Interrogation approaches are designed to manipulate the detainee's 
emotions and weaknesses to gain his willing cooperation. Interrogation operations are 
never conducted in a vacuum; they are conducted in close cooperation with the units 
detaining the individuals. The policies established by the detaining units that pertain to 
searching, silencing, and segregating also play a role in the interrogation of a detainee. . 
Detainee interrogation involves developing a plan tailored to an individual and approved 
by senior interrogators. Strict adherence to policies/standard operating procedures 
governing the ad'ministration of interrogation techniques and oversight is essential. 

W 

(S/NT> Listed below are interrogation techniques all believed to be effective but 
with varying degrees of utility. Techniques 1-19, 22-26 and 30, applied singly, arej>urely 
verbal and/or involve no physical contact that could produce pain or harm and no threat 
of pain or harm. It is important that interrogators be provided reasonable latitude to vary 
techniques depending on the detainee's culture, strengths, weaknesses, environment, . 
extent of training in resistance techniques as well as the urgency of obtaining information 
that the detainee is known to have. Each of the techniques requested or suggested far 
possible use for detainees by USSOUTHCOM and USCENTCOM is included. Some 
descriptions include certain limiting parameters; these have been judged appropriate by 
senior interrogators as to effectiveness. 

While techniques are considered individually within this analysis, it must 
be understood that in practice, techniques are usually used in combination; the , . 
cumulative effect of all techniques to be employed must be considered before any 
decisions are made regarding approval for particular situations. The title of a particular 
technique is not always fully descriptive of a particular technique. With respect to the- 
employment of any techniques involving physical contact, stress or that could produce 
physical pain or harm, a detailed explanation of that technique must be provided to the 
decision authority prior to any decision. 

Note: Techniques 1 -1 7 are further explained in Field Manual 34-52. 
1 . fS^a^D)rect: Asking straightforward questions. 



Fin»I Report Dsied April 4, 2003 



62 



u 

2. (S/NEJ-Ineentive/Removal of Incentive: Providing a reward or removing a privilege, 
above and beyond those that are required by the Geneva Convention, from detainees, 
(Privileges above and beyond POW-required privileges). 1 U 

U * 5 

3. ( S/NF) Emotional Love: Playing on the love a detainee has for an individual or 
group. 

4. (£&F)-Emotional Hate: Playing on the hatred a detainee has for an individual or 
group. 



5. (SyNF^Fear Up Harsh: Significantly increasing the fear level in a detainee/. ' 

U 

6. ( S/HF) Fear Up Mild: Moderately increasing the fear level in a detainee. 

tt 

7. iftfNF} Reduced Fear: Reducing the fear level in a detainee, 
u 

8. (3/NT) Pride and Ego Up: Boosting the ego of a detainee. 

U 

9. {5/Nr> Pride and Ego Down: Attacking or insulting the ego of a detainee, not beyond 
the limits that would apply to a POW. IJ 



10. t*W)-Futility: Invoking the feeling of futility of a detainee. 

1 1 . (S&F) - W e Know All: Convincing the detainee that the interrogator knows the 
answer to questions he asks the detainee. 

u 

12. (S/NF) Establish Your Identity: Convincing the detainee that the interrogator has 
mistaken the detainee for someone else. 

U 

13. <S/NP ) Repetition Approach: Continuously repeating the same question to the 
detainee within interrogation periods of normal duration. Vj 

K 

14. <S/NF) File and Dossier: Convincing detainee that the interrogator has a damning 
and inaccurate file, which must be fixed. 

15. (5$EF)-Murt and Jeff: A team consisting of a friendly and harsh interrogator. The 
harsh interrogator might employ the Pride and Ego Down technique. 

U 

16. (S/NF ) Rapid Fire: Questioning in rapid succession without allowing detainee to 
answer. 

U 

1 7. (S#flF)-Silence: Staring at the detainee to encourage discomfort. 

IS. {S/NF) Change of Scenery Up: Removing the detainee from the standard 
interrogation setting (generally to a location more pleasant, but no worse). 
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u 

19.iS^fj Change of Scenery Down: Removing the detainee from the standard 
interrogation setting and placing him in a setting that may be less comfortable; would not 
constitute a substantial change in environmental quality. 
U 

20. - <S/NF) Hooding: This technique is questioning the detainee with a blindfold ip, 
place. For interrogation purposes, the blindfold is not on other than during interrogation. 

U 

21 . <S/NF) Mild Physical Contact: Lightly touching a detainee or HghUy poking the 
detainee in a completely non-injurious manner. This also includes softly grabbing of 
shoulders to get the detainee's attention or to comfort the detainee. . . 

U 

22. (ftW)-Dietary Manipulation: Changing the diet of a detainee; no intended 
deprivation of food or water; no adverse medical or cultural effect and without intent to 
deprive subject of food or water, e.g., hot rations to MREs. ? . 

23. (S/NF ) Environmental Manipulation: Altering the environment to create moderate 
discomfort (e.g., adjusting temperature or introducing an unpleasant smell). Conditions 
would not be such that they would injure the detainee. Detainee would be accompanied 
by interrogator at all times. . . 

U 

24. (&W)-S)eep Adjustment: Adjusting the sleeping times of the detainee (e.g., 
reversing sleep cycles from night to day.) This technique is NOT sleep deprivation. 

25. jsi&F)-FaIse Flag: Convincing the detainee that individuals from a country other 
than the United States are interrogating him. 

26. Threat of Transfer: Threatening to transfer the subject to a 3 rt country that 
subject is likely to fear would subject him to torture or death. (The threat would not be 
acted upon nor would the threat include any information beyond the naming of the 
receiving country.) 

( &$F> The following list includes additional techniques that are considered 
effective by interrogators, some of which have been requested by USCENTCOM and 
USSOUTHCOM. They are more aggressive counter-resistance techniques that may be 
appropriate for detainees who are extremely resistant to the above techniques, and who 
the interrogators strongly believe have vital information. All of the following techniques 
indicate the need for technique- specialized training and written procedures to insure the 
safety of all persons, along with appropriate, specified levels of approval and notification 
for each technique. 
U 

27. (S YNF) Isolation: Isolating the detainee from other detainees while still complying 
with basic standards of treatment. 

28. (<sMiF}Dse of Prolonged Interrogations: The continued use of a series of 
approaches that extend over a long period of time (e.g., 20 hours per day per 
interrogation). 
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u 

29. ( S/NF) Forced Grooming: Forcing a detainee lo shave hair or beard. (Force applied 
with intention to avoid injury. Would not use force that would cause serious injury.) 

30. (fi)AF) Prolonged Standing: Lengthy standing in a "normal" position (non-stress). 
This has been successful, but should never make the detainee exhausted to the point of 
weakness or collapse. Not enforced by physical restraints. Not to exceed four hours in a 
24-hour period. 

31. (S/NF) Sleep Deprivation: Keeping the detainee awake for an extended period of 
time. (Allowing individual to rest briefly and then awakening him, repeatedly.) Not to 
exceed 4 days in succession. 

U 

32. (S/NF ) Physical Training: Requiring detainees to exercise (perform ordinary 
physical exercises actions) (e.g., running, jumping jacks); not to exceed 1 5 minutes in a 
two-hour period; not more than two cycles, per 24-hour periods) Assists in generating 
compliance and fatiguing the detainees. No enforced compliance. 

U 

33. (S#fF>Face slap/ Stomach slap: A quick glancing slap to the fleshy part of the 
cheek or stomach. These techniques are used strictly as shock measures and do not cause 
pain or injury. They are only effective if used once or twice together. After trie second 
time on a detainee, it will lose the shock effect. Limited to two slaps per application; no 
more than two applications per interrogation. 

34. (S/&F) Removal of Clothing: Potential removal of all clothing; removal to be done 
by military police if not agreed to by the subject. Creating a feeling of helplessness and 
dependence. This technique must b< monitored to ensure the environmental conditions 
are such that this technique does not injure the detainee. 

U 

35. (S /NF ) Increasing Anxiety by Use of Aversions: Introducing factors that of 
themselves create anxiety but do not create terror or mental trauma (e:g., simple presence 
of dog without directly threatening action). This technique requires the commander to 
develop specific and detailed safeguards to insure detainee's safety. 

VI. Evaluation of Useful Techniques 

a 

( S/NFQ The working group considered each of the techniques enumerated in 
Section V, supra, in light of the legal, historical, policy and operational considerations 
discussed in this paper. In the course of that examination it became apparent that any 
decision whether to authorize a technique is essentially a risk benefit analysis that 
generally takes into account the expected utility of the technique, the likelihood that any 
technique will be in violation of domestic or international law, and various policy 
considerations. Generally, the legal analysis that was applied is that understood fo 
comport with the views of the Department of Justice. Although the United States, as a 
practical matter, may be the arbiter of international law in deciding its application to our 
national activities, the views of other nations are relevant in considering their reactions, 



potential effects on our captured personnel in future conflicts, and possible liability to 
prosecution in other countries and international forums for interrogators, supervisors and 
commanders involved in interrogation processes and decisions. 
U 

( fi/NF ) The Conclusions section of this analysis, infra, summarizes salient 
conclusions that were applied to our analysis of individual techniques. As it suggests, the 
lawfulness and the effectiveness of individual techniques will, in practice, depend on the 
specific facts. The lawfulness will depend in significant part on procedural protections 
that demonstrate a legitimate purpose and that there was no intent to inflict significant 
mental or physical pain - and, in fact, avoid that. Because of this, the assessment of each 
technique presumed that the safeguards and procedures described in the 4 3>OD-Specific 
Policy Considerations" section of this paper would be in place. The importance of this is 
underscored by the fact that, in practice, techniques are usually applied in combination, 
and as the legal analysis of this paper indicates, the significance and effect on an 
individual detainee of the specific combination of techniques employed, and their manner 
of application will determine the lawfulness of any particular interrogation. 
U 

(fi/NF) In addition, the lawfulness of the application of any particular technique, 
or combination of techniques, may depend on the practical necessity for imposition of the 
more exceptional techniques. As the analysis explains, legal justification for action that 
could otherwise be unlawful (e.g., relying upon national necessity and self-defense) 
depends in large part on whether the specific circumstances would justify the imposition 
of more aggressive techniques. Interrogation of an individual known to have facts 
essential to prevent an immediate threat of catastrophic harm to large populations may 
support use of "exceptional" techniques, particularly when milder techniques have been 
unavailing. But this is a determination that will always be case-specific. Consequently, 
use of each technique should be a decision level appropriate to the gravity of the 
particular case (both for the nation and for the detainee). 
U 

(S/>fl^ The chart at Attachment 3 reflects the result of the risk/ benefit 
assessment for each technique considered, "scored" for each technique, relevant 
considerations and given an overall recommendation. In addition, it notes specific 
techniques that, based on this evaluation, should be considered "exceptional techniques" 
(marked with an "E") subject to particular limitations described in the "DOD-Specific 
Policy Considerations" section (generally, not routinely available to interrogators, use 
limited to specifically designated locations and specifically trained interrogators, special 
safeguards, and appropriately senior employment decision levels specified). For each 
"exceptional" technique, a recommendation for employment decision level is indicated as 
well. 
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VII. Conclusions Relevant to Interrogation of Unlawful Combatants 
Under DOD Control Outside the United States 
U 

(S/NF) As a result of the foregoing analysis of legal, policy, historical, and 
operational considerations, the following general conclusions can be drawn relevant to 
interrogation of unlawful combatants captured in the war on terrorism under DOD control 
outside the United States; 

U 

( S/NT) Under the Third Geneva Convention, U.S. forces are required to treat 
captured personnel as POWs until an official determination is made as to their status. 
Once a determination has been made that captured personnel are unlawful combatants, as 
is currently the case with captured Taliban and Al Qaida operatives, they do not have a 
right to the protections of the Third Geneva Convention. 

(U) Customary international law does not provide legally-enforceable restrictions 
on the interrogation of unlawful combatants under DOD control outside the United 
States. ; 

(U) The United States Constitution does not protect those individuals who are not 
United States citizens and who are outside the sovereign territory of the United States. 
U 

(StW) Under the Torture Convention, no person may be subjected to torture. 
Torture is defined as an act specifically intended to inflict severe physical or mental pain 
or suffering and that mental pain or suffering refers to prolonged mental harm caused by 
or resulting from (1) the intentional infliction or threatened infliction of severe physical 
pain or su ffering; (2) the administration or application, or threatened application, of mind 
altering substances or other procedures calculated to disrupt profoundly the senses or 
personality; (3) the threat of imminent death; or (4) the threat that another person will 
imminently be subjected to death, severe physical pain or suffering, or the administration 
or application, or threatened application, of mind altering substances or other procedures 
calculated to disrupt profoundly the senses or personality. 

( S /NT) Under the Torture Convention, no person may be subjected to cruel, 
inhuman or degrading treatment. The United States has defined its obligations under the 
Torture Convention as conduct prohibited by the 5 m , 8*, and 14* Amendments to the 
Constitution of the United States. These terms, as defined by U.S. courts, could be 
understood to mean: to inflict pain or harm without a legitimate purpose; to inflict pain 
or injury for malicious or sadistic reasons; to deny the minimal civilized measures of 
life's necessities and such denial reflects a deliberate indifference to health and safety; 
and to apply force and cause injury so severe and so disproportionate to the legitimate 
government interest being served that it amounts to a brutal and inhumane abuse of 
official power literally shocking the conscience. 

(U) For actions outside the United States and the special maritime and territorial 
jurisdiction of the United States, 18 U.S.C. § 2340 applies. For actions occurring within 
the United States and the special maritime and territorial jurisdiction of the United States, 
various Federal statutes would apply. 
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(S/$>I£) The President has directed, pursuant to his Military Order dated 
November 13, 2001, that the U.S. Armed Forces treat detainees humanely and that the 
detainees be afforded adequate food, drinking water, shelter, clothing and medical 
treatment. 

U 

( ■S /NF) Pursuant to the Confidential Presidential Determination, dated February 
7, 2002, the U.S Armed Forces are to treat detainees in a manner consistent with the 
principles of Geneva, to the extent appropriate and consistent with military necessity. 

(U) Under Article 1 0 of the Torture Convention, the United States is obligated to 
ensure that Jaw enforcement and military personnel involved in interrogations are 
educated and informed regarding the prohibition against torture, and under Article 1 1 , 
systematic reviews of interrogation rules, methods, and practices are also required. 

(U) Members of the U.S. Armed Forces are, at all times and all places, subject to 
prosecution under the UCMJ for, among other offenses, acts which constitute assault, 
assault consummated by a battery, assault with the intent to inflict grievous bodily harm, 
manslaughter, unpremeditated murder, and maltreatment of those subject to their orders. 
Under certain circumstances, civilians accompanying the Armed Forces may be subject 
to the UCMJ. 

(U) Civilian employees and employees of DOD contractors maybe subject to 
prosecution under the Federal Criminal Code for, among other offenses, acts which 
constitute assault (in various degrees), maiming, manslaughter, and murder. 
U 

(S/NF ) Defenses relating to Commander-in-Chjef authority, necessity and self- 
defense or defense of others maybe available to individuals whose actions would 
otherwise constitute these crimes, and the extent of availability of those: defenses will be 
fact-specific. Certain relevant offenses require specific intent to inflict particular degrees 
of harm or pain, which could be refuted by evidence to the contrary (e.g., procedural 
safeguards). Where the Commander-in-Chief authority is being relied upon, a 
Presidential written directive would serve to memorialize this authority. 



(S/NF) The lawfulness and appropriateness of the use of many of the 
interrogation techniques we examined can only be determined by reference to specific 
details of their application, such as appropriateness and safety for the particular detainee, 
adequacy of supervision, specifics of the application including their duration, intervals 
between applications, combination with other techniques, and safeguards to avoid harm 
(including termination criteria and the presence or availability of qualified medical 
personnel.) (We have recommended appropriate guidance and protections.) 



(fe/N F) 



¥ ) Other nations, including major partner nations, may consider use of 
techniques more aggressive than those ippropriate for PO Ws violative of international 
law or their own domestic law, potentially making U.S. personnel involved in the use of 
such techniques subject to prosecution for perceived human rights violations in other 
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nations or to being surrendered to international fbra, such as the ICC; this has the 
potential to impact future operations and overseas travel of such personnel. , 
U 

4S frIT) Some nations may assert that the U.S. use of techniques more aggressive 
than those appropriate for POWs justifies similar treatment for captured U.S. personnel. 

( S&F) ' Should information regarding the use of more aggressive interrogation 
techniques than have been used traditionally by U.S. forces become public, it is likely to 
be exaggerated or distorted in the U.S. and international media accounts, and may 
produce an adverse effect on support for the war on terrorism. 
U 

(S/NF) The more aggressive the interrogation technique used, the greater the 
likelihood that it will affect adversely the admissibility of any acquired statements or 
confessions in prosecutions against the person interrogated, including in military 
commissions (to a lesser extent than in other U.S. courts). 

(SvW) Carefully drawn procedures intended to prevent unlawful levers of pain or 
harm not only serve to avoid unlawful results but should provide evidence helpful to 
demonstrate that the specific intent required for certain offenses did not exist 

14 

(S/NF) General use of exceptional techniques (generally, having substantially 
greater risk than those currently, routinely used by U.S. Armed Forces interrogators), 
even though lawful, may create uncertainty among interrogators regarding the 
appropriate limits of interrogations. They should therefore be employed with careful 
procedures and only when fully justified. %* 

U * 

( S/NT) Participation by U.S. military personnel in interrogations which use 

techniques that are more aggressive than those appropriate for POWs would constitute a 
significant departure from traditional U.S. military norms and could have an adverse 
impact on the cultural self-image of U.S. military forces. 76 
U 

tS/NF) The use of exceptional interrogation techniques should be limited to 
specified strategic interrogation facilities; when there is a good basis to believe that the 
detainee possesses critical intelligence; when the detainee is medically and operationally 
evaluated as suitable (considering all techniques in combination); when interrogators are 
specifically trained for the technique^); a specific interrogation plan (including 
reasonable safeguards, limits on duration, intervals between applications, termination 
criteria and the presence or availability of qualified medical personnel); when there is 
appropriate supervision; and, after obtaining appropriate specified senior approval level 
for use with any specific detainee (after considering the foregoing and receiving legaJ 
advice). ? 



" Those techniques considered in this review that raise this concern are relatively few in number and 
generally indicated by yellow or red {or green with a significant footnote) under major partner views in 



VIII. Recommendations 

(U) We recommend: 

( S$iF) 1 . The working group recommends that techniques 1-26 on the attached chart be 
approved for use with unlawful combatants outside the United States, subject to the 
genera] limitations set forth in this Legal and Policy Analysis; and that techniques 27-35 
be approved for use with unlawful combatants outside the United Stales subject to the 
genera] limitations as well as the specific limitations regarding "exceptional" techniques 
as follows: conducted at strategic interrogation facilities; where there is a good basis to 
believe that the detainee possesses critical intelligence; the detainee is medically and 
operationally evaluated as suitable (considering all techniques to be used in 
combination); interrogators are specifically trained for the techmque(s); a specific 
interrogation plan (including reasonable safeguards, limits on duration, intervals between 
applications, termination criteria and the presence or availability of qualified medical 
personnel) is developed; appropriate supervision is provided; and, appropriate specified 
senior level approval is given for use with any specific detainee (after considering the 
foregoing and receiving legal advice). 

u 

(S/NF) 2. SECDEF approve the strategic interrogation facilities that are authorized to 
use the "exceptional techniques" (such facilities at this time include Guantanamo, Cuba; 
additional strategic interrogation facilities will be approved on a case-by-case basis). 

(sHlE ) 3. As the Commander-in-Chief authority is vested in the President, we 
recommend that any exercise of that authority by DOD personnel be confirmed in writing 
through Presidential directive or other document. 



h 4. That DOD policy directives and implementing guidance be amended as 
necessary to reflect the determinations in paragraph one and subsequent determinations 
concerning additional possible techniques. 

(S ^slF) -5. That commanders and supervisors, and their legal advisers, involved with the 
decisions related to employment of "exceptional techniques" receive specialized training 
regarding the legal and policy considerations relevant to interrogations that make use of 
such techniques. 

(S/NF) 6. That OASD (PA) prepare a press plan to anticipate and address potential 
public inquiries and misunderstandings regarding appropriate interrogation techniques. 

(S$F) 7. That a procedure be established for requesting approval of additional 
interrogation techniques similar to that for requesting "supplementafe" for ROEs; the 
process should require the requestor to describe the technique in detail, justify its utility, 
describe the potential effects on subjects, known hazards and proposed safeguards, 
provide a legal analysis, and recommend an appropriate decision level regarding use on 
specific subjects. This procedure should,ensure that SECDEF is the approval authority 
for the addition of any technique that could be considered equivalent in degree to any of 
the "exceptional techniques" addressed in this report (in the chart numbers 27-35, labeled 
with an "E"), and that he establish the specific decision level required for application of 
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(S/NF) 8. DOD establish specific understandings with other agencies using DOD 
detailed interrogators regarding the permissible scope of the DOD interrogator's 
activities. * 
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Yellow indicates area of consideration does not preclude use but there are problematic aspects that cannot be eliminated by procedural safeguards (see footnote). 
Red indicates major issue in area of consideration that cannot be eliminated^ 
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Use of Aversions 



O 
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Note- Green denotes no significant constraint on use raised by the respective area of consideration listed at top of each column, assuming adequate procedure safeguards. 
Yellow indicates area of consideration does not preclude use but there are problematic aspects that cannot be eliminated by procedural safeguards (see footnote). 
Red indicates major issue in area of consideration that cannot be eliminated. 

UIKttttlFIED 



UNttMMIED 



4 

of 11 



General Comments on Techniques Chart 



"E" denotes recommendation that technique be considered "exceptional" and subject to the following limitations: (i) limited to 
use only at strategic interrogation facilities; (ii) there is a good basis to believe that the detainee possesses critical 
intelligence; (iii) the detainee is medically and operationally evaluated as suitable (considering all techniques to be used in 
combination); (iv) interrogators are specifically trained for the technique(s); (v) a specific interrogation plan (including 
reasonable safeguards, limits on duration, intervals between applications, termination criteria and the presence or availability 
of qualified medical personnel) has been developed; (vi) there is appropriate supervision; and, (vii) there is appropriate 
specified senior approval for use with any specific detainee (after considering the foregoing and receiving legal advice). 

"(Cbt.C)" denotes recommendation that approval level for use of technique for a specific detainee be no lower than the 
Combatant Commander. 

"(GO/FO)" denotes recommendation that approval level for use of technique for a specific detainee be no lower than a 
General Officer or Flag Officer. 

The title of a particular technique is not always fully descriptive of a particular technique. With respect to the employment of 
any techniques involving physical contact or stress or that could produce physical pain or harm, a detailed explanation of that 
technique must be provided to the decision authority prior to any decision. 

Recommendation: The working group recommends that techniques 1-26 be approved for use with unlawful 
combatants outside the U.S. subject to the general limitations set forth in the Legal and Policy Analysis; and that 
techniques 27-35 be approved for use with unlawful combatants outside the U.S. subject to the general limitations 
as well as the specific limitations regarding "exceptional" techniques set forth above and in the Legal and Policy 
Analysis. If additional techniques are requested for use in the future, sufficient information regarding the technique 
must be provided to the appropriate command authority so that a legal/policy analysis can be conducted and 
recommendations for use made. 



Note: Green denotes no significant constraint on use raised by the respective area of consideration listed at top of each column, assuming adequate procedural safeguards. 
Yellow indicates area of consideration does not preclude use but there are problematic aspects that cannot be eliminated by procedural safeguards (see footnote). 
Red indicates major issue in area of consideration that cannot be eliminated. 
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These recommendations assume that procedures and safeguards substantially similar to those set forth in the 
"Policy" Section of the Legal and Policy Analysis are followed. The analysis relates to each individual technique; 
use of techniques in combination could significantly affect the legality and wisdom of their application. 

Techniques 1-19, 22-26, 30 and 35, applied singly, are purely verbal and/or involve no physical contact that could 
produce pain or harm; no threat of pain or harm. 

As a matter of policy, for countries that assert that POW protections should apply to detainees: Other nations may 
consider that provision and retention of religious items (e.g., the Koran) are protected under international law (see, 
Geneva III, Article 34). 

May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military 
commissions). 

5. For countries that assert that POW protections apply to detainees: Article 17 of Geneva III provides, "Prisoners of 
war who refuse to answer may not be threatened, insulted, or exposed to any unpleasant or disadvantageous 
treatment of any kind." 

6. As a matter of policy, for countries that assert that POW protections should apply to detainees: Would be 
inconsistent with Geneva III, Article 13 which provides that POWs must be protected against acts of intimidation. 

7. As a matter of policy, for countries that assert that POW protections should apply to detainees: Possible that other 
nations would disregard "mild" aspect and use as justification for abuse of U.S. POWs. 

8. International case law suggests that technique might in some circumstances be viewed by other countries as 
inhumane. 

9. May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military 
commissions). . -•- - 

10. May significantly affect admissibility of statements provided based on voluntariness consideration (lesser issue for 
military commissions). 
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21 . This technique has not been used historically by U.S. forces. As such, no color code was assigned. 

22. This technique could be viewed by major partner nations as degrading in some circumstances. 

23. May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military 
commissions). 

24. As a matter of policy, for consideration of other nations' views, the Committee against Torture, established under 
Article 1 7 of the Convention Against Torture (CAT), has interpreted "sleep deprivation for prolonged periods" to be a 
violation of both Article 16 of the CAT as cruel, inhuman, or degrading treatment as well as constituting torture under 
Article 1 of the CAT. Concluding Observations of the Committee against Torture, U.N. Doc. A/52/44, paragraphs 
253-260. See also, Judgment on the Interrogation Methods Applied by the GSS, Nos HC 5100/94, HC 4054/95, HC 
5188/96, HC 7563/97, HC 7628/97, HC 1043/99 (Sup Ct of Israel, sitting as the High Court of Justice, Sep 6, 1999). 
Finally, the European Court of Human Rights (ECHR) has held that sleep deprivation, in conjunction with four other 
problematic techniques (wall standing, hooding, subjection to noise, and deprivation of food and drink), did constitute 
"inhuman and degrading treatment". Ireland v. United Kingdom, 25 Eur. Ct. H.R. (Ser. A) (1978). 

25. May significantly affect admissibility of statements provided based on voluntariness consideration (lesser issue for 
military commissions). 

26. Knowledge of this technique may have a significant adverse effect on public opinion. 

27. May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military 
commissions). k 

28. Technique used historically until the Vietnam war, however not officially sanctioned. 

29. As a matter of policy, for consideration of other nations' views, the Committee against Torture has generally 
denounced the use of "moderate physical pressure" as a permissible interrogation technique. See also v Tyfer v. 
United Kingdom, 26 Eur. Ct. H.R. (Ser. A) (1978) (spanking of student with 3 lashes of a birch rod violated European 
Convention on Human Rights). See also, Article 5 of the American Convention on Human Rights prohibits not only 
"torture" and "cruel, inhuman or degrading punishment or treatment" but it also provides that: "Every person has the 
right to have his physical, mental, and moral integrity respected." 
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30. As a matter of policy, other nations could interpret this as condoning assault on the detainee and encourage the use 
against U.S. POWs. 

31 . Potential to be subject to charge of assault in international jurisdictions. 

32. May significantly affect admissibility of statements provided based on voluntariness consideration (lesser issue for 
military commissions). r, 

33. Knowledge of this technique may have significant adverse effect on public opinion. 

34. Depending on application of technique, could be construed as degrading. 

35. At practical level, may raise issues whether excessive force was used as force may be required to remove clothing. 

36. ^ther nations may use as excuse to apply to U.S. POWs. 

37. Knowledge of this technique may have a significant adverse effect on public opinion. 

38. Legal exposure would be dependant on specific technique employed. Depending on technique used and subject 
response, potential exists that technique could be viewed as violating 5 th /8 ,h /14 ,h Amendment standards, and 
therefore violate U.S. interpretation of Torture Convention. 

39. Legal exposure would be dependant on specific technique employed. Depending on technique used and subject 
response, potential exists that technique could be viewed as violating 5 ,h /8 ,h /14 m Amendment standards, and 
therefore violate U.S. interpretation of Torture Convention. 

40. Could provide basis for other nations to justify use of more aggravated mental techniques on U.S. POWs. 

41 . May significantly affect admissibility of statements provided based on voluntariness consideration (lesser issue for 
military commissions). 



MM 
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1. Direct: Asking straightforward questions. 

2. Incentive/Removal of Incentive: Providing a reward or removing a privilege, above and beyond those that are 
required by the Geneva Convention, from detainees. 

3. Emotional Love: Playing on the love a detainee has for an individual or group. 

4. Emotional Hate: Playing on the hatred a detainee has for an individual or group. 

5. Fear Up Harsh: Significantly increasing the fear level in a detainee. 

6. Fear Up Mild: Moderately increasing the fear level in a detainee. 

7. Reduced Fear: Reducing the fear level in a detainee. 

8. Pride and Ego Up: Boosting the ego of a detainee. 

9. Pride and Ego Down: Attacking or insulting the ego of a detainee, not beyond the limits that would apply to a 
POW. 

1 0. Futility: Invoking the feeling of futility of a detainee. 

11. We Know All: Convincing the detainee that the interrogator knows the answer to questions he asks the detainee. 

1 2. Establish Your Identity: Convincing the detainee that the interrogator has mistaken the detainee for someone 
else. 

1 3. Repetition Approach: Continuously repeating the same question to the detainee within interrogation periods of 
normal duration. 

14. File and Dossier. Convincing detainee that the interrogator has a damning and inaccurate file, which must be 
fixed. 

15. Mutt and Jeff: A team consisting of a friendly and harsh interrogator. The harsh interrogator might employ the 
Pride and Ego Down technique. 
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16. Rapid Fire: Questioning in rapid succession without allowing detainee to answer. 

17. Silence: Staring at the detainee to encourage discomfort. 

1 8. Change of Scenery Up: Removing the detainee from the standard interrogation setting (generally to a location more 
pleasant, but no worse). 

19. Change of Scenery Down: Removing the detainee from the standard interrogation setting and placing him in a 
setting that may be less comfortable; would not constitute a substantial change in environmental quality. 

20. Hooding: This technique is questioning the detainee with a blindfold in place. For interrogation purposes, the 
blindfold is not On other than during interrogation. 

21 . Mild Physical Contact: Lightly touching a detainee or lightly poking the detainee in a completely non-injurious 
manner. This also includes softly grabbing of shoulders to get the detainee's attention or to comfort the detainee. 

22. Dietary Manipulation: Changing the diet of a detainee; no intended deprivation of food or water; no adverse medical 
or cultural effect and without intent to deprive subject of food or water, e.g., hot rations to MREs. 

23. Environmental Manipulation: Altering the environment. to create moderate discomfort (e.g., adjusting temperature 
or introducing an unpleasant smell). Conditions would not be such that they would injure the detainee. Detainee 
would be accompanied by interrogator at all times. 

24. Sleep Adjustment: Adjusting the sleeping times of the detainee (e.g., reversing sleep cycles from night to day.) This 
technique is NOT sleep deprivation. 

25. False Flag: Convincing the detainee that individuals from a country other than the United States are interrogating 
him. 

26. Threat of Transfer: Threatening to transfer the subject to a 3rd country that subject is likely to fear would subject him 
to torture or death. (The threat would not be acted upon, nor would the threat include any information beyond the 
naming of the receiving country.) 
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Isolation: Isolating the detainee from other detainees while still complying with basic standards of treatment. 

Use of Prolonged Interrogations: The continued use of a series of approaches that extend over a long period of 
time (e.g., 20 hours per day per interrogation). 

Forced Grooming: Forcing a detainee to shave hair or beard. (Force applied with intention to avoid injury. 
Would not use force that would cause serious injury.) 

Prolonged Standing: Lengthy standing in a "normal" position (non-stress). This has been successful, but should 
never make the detainee exhausted to the point of weakness or collapse. Not enforced by physical restraints. Not 
to exceed four hours in a 24-hour period. 

Sleep Deprivation: Keeping the detainee awake for an extended period of time. (Allowing individual to rest briefly 
and then awakening him, repeatedly.) Not to exceed 4 days in succession. 

Physical Training: Requiring detainees to exercise (perform ordinary physical exercises actions) (e.g., running, 
jumping jacks); not to exceed 15 minutes in a two hour period; not more than two cycles per 24 hour period. 
Assists in generating compliance and fatiguing the detainees. No enforced compliance. 

Face slap/ Stomach slap: A quick glancing slap to the fleshy part of the cheek or stomach. These techniques 
are used strictly as shock measures and do not cause pain or injury. They are only effective if used once or twice 
together. After the second time on a detainee, it will lose the shock effect. Limited to two slaps per application; no 
more than two applications per interrogation. 

Removal of Clothing: Potential removal of all clothing; removal to be done by military police if not agreed to by 
the subject. Creating a feeling of helplessness and dependence. This technique must be monitored to ensure the 
environmental conditions are such that this technique does not injure the detainee. 

Increasing Anxiety by Use of Aversions: Introducing factors that of themselves create anxiety but do-f>ot-create 
terror or mental trauma (e.g., simple presence of dog without directly threatening action). This technique requires 
the commander to develop specific and detailed safeguards to insure detainee's safety. 
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Messages from President George Bush and British Prime Minister Tony 
Blair 

Translation of Arabic text of President Bush;s Message. 

PRESIDENT BUSH: This is George W Bush, the President of the 
United States. At this moment, the regime of Saddam Hussein is being 
removed from power, and a long era of fear and cruelty is ending. 
American and coalition forces are now operating inside Baghdad - and 
we will not stop until Saddam's corrupt gang is gone. The government 
of Iraq, and the future of your country, will soon belong to you. The 
goals of our coalition are clear and limited. We will end a brutal regime, 
whose aggression and weapons of mass destruction make it a unique 
threat to the world. Coalition forces will help maintain law and order, so 
that Iraqis can live in security. We will respect your great religious 
traditions, whose principles of equality and compassion are essential to 
Iraq's future. We will help you build a peaceful and representative 
government that protects the rights of all citizens. And then our military 
forces will leave. Iraq will go forward as a unified, independent and 
sovereign nation that has regained a respected place in the world. 

The United States and its coalition partners respect the people of Iraq. 
We are taking unprecedented measures to spare the lives of innocent 
Iraqi citizens, and are beginning to deliver food, water and medicine to 
those in need. Our only enemy is Saddam's brutal regime - and that 
regime is your enemy as well. 

In the new era that is coming to Iraq, your country will no longer be held 
captive to the will of a cruel dictator. You will be free to build a better 
life, instead of building more palaces for Saddam and his sons, free to 
pursue economic prosperity without the hardship of economic sanctions, 
free to travel and speak your mind, free to join in the political affairs of 
Iraq. And all the people who make up your country - Kurds, Shi'a, 



Turkomans, Sunnis, and others - will be free of the terrible persecution 
that so many have endured. 

The nightmare that Saddam Hussein has brought to your nation will 
soon be over. You are a good and gifted people - the heirs of a great 
civilization that contributes to all humanity. You deserve better than 
tyranny and corruption and torture chambers. You deserve to live as free 
people. And I assure every citizen of Iraq: your nation will soon be free. 



Thank you. 
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April 16, 2003 

MEMORANDUM FOR THE COMMANDER, US SOUTHERN 
COMMAND 

SUBJECT: Counter-Resistance Techniques in the War on 
Terrorism 

From: Secretary of Defense, Donald Rumsfeld 
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THE SECRETARY OF DEFENSE 
I OOO DEFENSE PENTAGON 
WASHINGTON, DC 20301-1000 



APR 1 6 2003 

MEMORANDUM FOR THE COMMANDER, US SOUTHERN COMMAND 

SUBJECT: Counter-Resistance Techniques in the War on Terrorism (S) 

I have considered the report of the Working Group that I directed be 
established on January 15, 2003. 

(G^nV) I approve the use of specified counter-resistance techniques, subject 
to the following: 

(U) a. The techniques I authorize are those lettered A-X, set out at Tab A. 
(U) b. These techniques must be used with all the safeguards described 
at Tab B. 

(Utfg) c. Use of these techniques is limited to interrogations of unlawful 
combatants held at Guantanamo Bay, Cuba. 

([A)$ d. Prior to the use of these techniques, the Chairman of the Working 
Group on Detainee Interrogations in the Global War on Terrorism must brief you 
and your staff. 

■ 4&/IW ) I reiterate that US Armed Forces shall continue to treat detainees 
humanely and, to the extent appropriate and consistent with military necessity, 
in a manner consistent with the principles of the Geneva Conventions, hi 
addition, if you intend to use techniques B, I, O, or X, you must specifically 
determine that military necessity requires its use and notify me in advance. 

flS/M?) If, in your view, you require additional interrogation techniques for a 
particular detainee, you should provide me, via the Chairman of the Joint Chiefs 
of Stalf, a written request describing the proposed technique, recommended 
safeguards, and the rationale for applying it with an identified detainee. 

(y)ic8f Nothing in this memorandum in any way restricts your existing authority 
to maintain good order and discipline among detainees. 



Attachments: 
As stated 
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lliam P. Marriott, CAPT, USN i . jhj* ■■■>■■»«•. * 

* 18,2004 iiyPI IPP|rlLn classtfie<i B > r: Secretary of 



NOT RELEASABLE TO UflUUfaM I LU D 

foreign nationals %m3 - Reason: 1.5(a) 

Declassify On: 2 April 2013 



TAB A 



INTERROGATION TECHNIQUES 

-(S//NF) The use of techniques A - X is subject to the general safeguards as 
provided below as well as specific implementation guidelines to be provided by 
the appropriate authority. Specific implementation guidance with respect to 
techniques A - Q is provided in Army Field Manual 34-52. Further 
implementation guidance with respect to techniques R - X will need to be 
developed by the appropriate authority. 

ffr//NP) Of the techniques set forth below, the policy aspects of certain 
techniques should be considered to the extent those policy aspects reflect the 
views of other major U.S. partner nations. Where applicable, the description of 
the technique is annotated to include a summary of the policy issues that 
should be considered before application of the technique. 

A. (SV/NP) Direct:' Asking straightforward questions. 

i 

B. 4S //NF) Incentive/Removal of Incentive: Providing a reward or removing a 
privilege, 'above and beyond those that are required by the Geneva Convention, 
from detainees. ICautlon: Other nations that believe that detainees are en U Lied 
to POW protections may consider that provision and retention of religious items 
{e.g.. the Koran) are protected under international law (see, Geneva ID, Article 
34). Although the provisions of the Geneva Convention are not applicable to the 
interrogation of unlawful combatants, consideration should be given to these 
views prior to application of the technique.l 



C. ( & / /NT ) Emotional Love: Playing on the love a detainee has for an 
individual or group. 

D. ttVr-ZNF) Emotional Hate: Playing on the hatred a detainee has for an 
individual or group. 

E. (Q/)nF) Fear Up Harsh: Significantly Increasing the fear level in a detainee. 

(M 

F. ffcVytJF) Fear Up Mild: Moderately increasing the fear level in a detainee. 

((A) 

G. ( G / /NF ) Reduced Fear: Reducing the fear level in a detainee. 

H. Jsfi^P) Pride and Ego Up: Boosting the ego of a detainee. 
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I. (S^/WF) Pride and Ego Down: Attacking or insulting the ego of a detainee, 
not beyond the limits that would apply to a POW. (Caution: Article 17 of 
Geneva III provides, "Prisoners of war who refuse to answer may not be, 
threatened, insulted, or exposed to any unpleasant or disadvantageous, 
treatment of any kind." Other nations that believe that detainees are entitled to 
POW protections may consider this technique inconsistent with the provisions 
of Geneva. Although the provisions of Geneva are not applicable to the 
interrogation of unlawful combatants, consideration should be given to these 
views prior to application of the technique.) 

(u) 

J. ~(B/7W) Futility: Invoking the feeling of futility of a detainee. 

K. ( X7NF) We Know All: Convincing the detainee that the interrogator knows 
the answer to questions be asks the detainee. 

L. ( fj /yi^F) Establish Your Identity: Convincing the detainee that the 
interrogator has mistaken the detainee for someone else. 

Repetition Approach: Continuously repeating the same question to 
the detainee within interrogation periods of normal duration. 

N. (S//NF) Pile and Dossier: Convincing detainee that the interrogator has a 
damning and inaccurate file, which must be fixed. 

O. Mutt and Jeff: A team consisting of a friendly and harsh 

interrogator. The harsh interrogator might employ the Pride and Ego Down 
technique. [Caution: Other nations that believe that POW protections apply to 
detainees may view this technique as inconsistent with Geneva m, Article 13 
which provides that POWs must be protected against acts of intimidation. 
Although the provisions of Geneva are not applicable to the interrogation of 
unlawful combatants, consideration should be given to these views prior to 
application of the technique.) 

P. (S//NF ) Rapid Fire: Questioning in rapid succession without allowing 
detainee to answer. 

(IA) 

Q. (S//NP) Silence: Staring at the detainee to encourage discomfort. 

R. ( S //NP) Change of Scenery Up: Removing the detainee from the standard 
interrogation setting (generally to a location more pleasant, but no worse). 

S. (0//HF } Change of Scenery Down: Removing the detainee from the standard 
interrogation setting and placing him in a setting that may be less comfortable; 
would not constitute a substantial change in environmental quality. 

(U) 

T. (P//NF ) Dietary Manipulation: Changing the diet of a detainee; no intended 
deprivation of food or water; no adverse medical or cultural effect and without 
intent to deprive subject of food or water, e.g., hot rations to MREs. 
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U. ( S //NF ) Environmental Manipulation: Altering the environment to create 
moderate discomfort (e.g., adjusting temperature or introducing an unpleasant 
smell). Conditions would not be such that they would injure the detainee. 
Detainee would be accompanied by interrogator at all times. (Caution: Based 
on court cases in other countries, some nations may view application of this 
technique in certain circumstances to be inhumane. Consideration of these 
views should be given prior to use of this technique.] 
(LA) 

V. (S//NF ) Sleep Adjustment: Adjusting the sleeping times of the detainee 
(e.g., reversing sleep cycles from night to day.) This technique is NOT sleep 
deprivation. 

W. (SZ/NF fr, False Flag: Convincing the detainee that individuals from a 
country other than the United States are interrogating him. 

o> 

X. ( S //NF) Isolation: Isolating the detainee from other detainees while still 
complying with basic standards of treatment. {Caution: The use of isolation as 
an interrogation technique requires detailed implementation instructions, 
including specific guidelines regarding the length of isolation, medical and 
psychological review, and approval for extensions of the length of isolation by 
the appropriate level in the chain of command. This technique is not known to 
have been generally used for interrogation purposes for longer than 30 days. 
Those nations that believe detainees are subject to POW protections may view 
use of this technique as inconsistent with the requirements of Geneva ID, 
Article 13 which provides that POWs must be protected against acts of 
intimidation; Article 14 which provides that POWs are entitled to respect for 
their person; Article 34 which prohibits coercion and Article 126 which ensures 
access and basic standards of treatment. Although the provisions of Geneva 
are not applicable to the interrogation of unlawful combatants, consideration 
should be given to these views prior to application of the technique.] 
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GENERAL SAFEGUARDS , 

(S//NFr Application of these Interrogation techniques Is subject to the following 
general safeguards: (1) limited to use only at strategic interrogation facilities; (ii) 
there is a good basis to believe that the detainee possesses critical Intelligence; 
(ill) the detainee is medically and operationally evaluated as suitable 
(considering all techniques to be used In combination); (iv) interrogators are 
specifically trained for the technique(s); (v) a specific interrogation plan 
(including reasonable safeguards, limits on duration, intervals between 
applications, termination criteria and the presence or availability of qualified 
medical personnel) has been developed: (vi) there is appropriate supervision; 
and. (vii) there is appropriate specified senior approval for use with any specific 
detainee (after considering the foregoing and receiving legal advice). 

(U) The purpose of all interviews and interrogations is to get the most 
information from a detainee with the least intrusive method, always applied In a 
humane and lawful manner with sufficient oversight by trained investigators or 
interrogators. Operating Instructions must be developed based on command 
policies to insure uniform, careful, and safe application of any Interrogations of 
detainees. 

Interrogations must always be planned, deliberate actions that take 
into account numerous, often interlocking factors such as a detainee's current 
and past performance in both detention and interrogation, a detainee's 
emotional and physical strengths and weaknesses, an assessment of possible 
approaches that may work on a certain detainee in an effort to gain the trust of 
the detainee, strengths and weaknesses of interrogators, and augmentation by 
other personnel for a certain detainee based on other factors. 



Interrogation approaches are designed to manipulate the detainee's 
emotions and weaknesses to gain his willing cooperation. Interrogation 
operations are never conducted In a vacuum: they are conducted In close 
cooperation with the units detaining the individuals. The policies established 
by the detaining units that pertain to searching, silencing, and segregating also 
play a role in the interrogation of a detainee. Detainee interrogation involves 
developing a plan tailored to an individual and approved by senior 
interrogators. Strict adherence to policies /standard operating procedures 
governing the administration of interrogation techniques and oversight Is 
essential. 
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It is important that interrogators be provided reasonable latitude to 
vary techniques depending on the detainee's culture, strengths, weaknesses, 
environment, extent of training in resistance techniques as well as the urgency 
of obtaining information that the detainee is known to have. 



(dy/NT ) While techniques arc considered individually within this analysis, it 
must be understood that in practice, techniques are usually used in 
combination; the cumulative effect of all techniques to be employed must be 
considered before any decisions are made regarding approval for particular 
situations. The title of a particular technique is not always fully descriptive of a 
particular technique. With respect to the employment of any techniques 
involving physical contact, stress or that could produce physical pain or harm, 
a detailed explanation of that technique must be provided to the decision 
authority prior to any decision. 
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Time permitting, each interrogator should un- 
obtrusively observe the source to personally confirm his 
identity and to check his personal appearance and be- 
havior. 

After the interrogator has collected all information 
available about his assigned source, he analyzes it. He 
looks for indicators of psychological or physical weak- 
ness that might make the source susceptible 10 one or 
more approaches, which facilitates his approach 
strategy. He also uses the information he collected to 
identify the type and level of knowledge possessed by 
the source pertinent to the element's collection mission. 

The interrogator uses his estimate of the type and ex- 
tent of knowledge possessed by the source to modify the 
basic topical sequence of questioning. He selects only 
those topics in which he believes the source has per- 
tinent knowledge. In this way, the interrogator refines 
his element's overall objective into a set of specific in- 
terrogation subjects. 

The major topics that can be covered in an interroga- 
tion are shown below in their normal sequence. How- 
ever, the interrogator is free to modify this sequence as 
necessary. 

• Missions. 

• Composition. 

• Weapons, equipment, strength. 

• Dispositions. 

• Tactics. 

• Training. 



• Combat effectiveness. 

• Logistics. 

• Electronic technical data. , 

• Miscellaneous. , 

As a result of the planning and preparation phase, the 
interrogator develops a plan for conducting his assigned 
interrogation. He must review this plan with the senior 
interrogator, when possible. Whether written or oral, 
the interrogation plan must contain at least the follow- 
ing items: 

• Interrogation objective. 

• EPWs or detainee's identity, to include visual ob- 
servation of the EPW or detainee by the inter- 
rogator. 

• Interrogation time and place. 

• Primary and alternate approaches. 

• Questioning techniques to be used or why the in- 
terrogator selected only specific topics from the 
basic questioning sequence. 

• Means of recording and reporting information ob- 
tained. 

The senior interrogator reviews each plan and makes 
any changes he feels necessary based on the 
commander's PIR and IR. After the plan is approved, 
the holding compound is notified when to bring the 
source to the interrogation site. The interrogator col- 
lects all available interrogation aids needed (maps, 
charts, writing tools, and reference materials) and 
proceeds to the interrogation site 



APPROACH PHASE 



The approach phase begins with initial contact be- 
tween the EPW or detainee and interrogator. Extreme 
care is required since the success of the interrogation 
hinges, 10 a large degree, on the early development of 
the EPWs or detainee's willingness to communicate. 
The interrogator's objective during this phase is to es- 
tablish EPW or detainee rapport, and to gain his willing 
cooperation so he will correctly answer pertinent ques- 
tions to follow. The interrogator— 

• Adopts an appropriate attitude based on EPW or 
detainee appraisal. 

• Prepares for an attitude change, if necessary. 



• Begins to use an approach technique. 

The amount of time spent on this phase will mostly 
depend on the probable quantity and value of Informa- 
tion the EPW or detainee possesses, the availability of 
other EPW or detainee with knowledge on the same 
topics, and available time. At the initial contact, a 
businesslike relationship should be maintained. As the J 
EPW or detainee assumes a cooperative attitude, a ; : 
more relaxed atmosphere may be advantageous. The in- $ 
terrogator must carefully determine which of the • 
various approach techniques to employ. 

Regardless of the type of EPW or detainee and his 
outward personality, he does possess weaknesses which, '■' 
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if. recognized by the interrogator, can be exploited. 
These weaknesses are manifested in personality traits 
sjich as speech, mannerisms, facial expressions, physical 
. movements, excessive perspiration, and other overt in- 
dications that vary from EPW or detainee. 

Prom a psychological standpoint, the interrogator 
must be cognizant of the following behaviors. People 
• tend to— 

\ , • Talk, especially after harrowing experiences. 

» Show deference when confronted by superior 
1 authority. 

• Rationalize acts about which they feel guilty. 

Fail to apply or remember lessons they may have 
been taught regarding security if confronted with a 
disorganized or strange situation. 

^tooperate with chose who have control over them. 

»V, Attach less importance to a topic about which the 
> interrogator demonstrates identical or related ex- 
Jerience or knowledge. 

? ' pprecjate flattery and exoneration from guilt. 

~nt having someone or something they respect 
titled, especially by someone they dislike. 

espond to kindness and understanding during 
circumstances. 

perate readily when given material rewards 
^ ..as extra food or luxury items for their per- 
-^l' comfort 

-tors do not 'run" an approach by following a 
r routine. Each interrogation is different, 
rogation approaches have the following in 
.^ev- 
il and maintain control over the source and 
ption. 

"h and maintain rapport between the inter- 
-and source. 

-re the source's emotions and weaknesses 
is willing cooperation. 

^flpijful application of approach techniques 
f^WtTuces the source to willingly provide ac- 
^jtfgence information to the interrogator. The 
tngly" refers to the source's answering the 



interrogator's questions, not necessarily his coopera- 
tion. 

The source may or may not be aware he is providing 
the interrogator with information about enemy forces. 
Some approaches may be complete when the source 
begins to answer questions. Others may have to be con- 
stantly maintained or reinforced throughout the inter- 
rogation. 

The techniques used in an approach can best be 
defined as a series of events, not just verbal conversa- 
tion between the interrogator and the source. The ex- 
ploitation of the source's emotion can be harsh or 
gentle in application. Some useful techniques used by 
interrogators are— 

• Hand and body movements. 

• Actual physical contact such as a hand on the 
shoulder for n 



RAPPORT POSTURES 

There are two types of rapport postures determined 
during planning and preparation: stern and sym- 
pathetic 

In the stern posture, the interrogator keeps the EPW 
or detainee at attention. The aim is to make the EPW 
or detainee keenly aware of his helpless and inferior 
status. Interrogators use this posture with officers, 
NCOs, and security-conscious enlisted men. 

In the sympathetic posture, the interrogator addresses 
the EPW or detainee in a friendly fashion, striving to 
put him at ease. This posture is commonly used in in- 
terrogating older or younger EPWs. EPWs may be 
frightened and confused. One variation of this posture 
is when the interrogator asks about the EPW's family. 
Few EPWs will hesitate to discuss their family. 

Frightened persons, regardless of rank, will invariably 
talk in order to relieve tension once they hear a sym- 
pathetic voice in their own tongue. To put the EPW at 
ease, the interrogator may allow the EPW to sit down, 
offer a cigarette, ask whether or not he needs medical 
care, and otherwise show interest in his case. 

There are many variations of these basic postures. 
Regardless of the one used, the interrogator must 
present a military appearance and show character and 
energy. The interrogator must control his temper at all 
times, except when a display is planned. The inter- 
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rogator musi not waste lime in pointless discussions or 
make promises be cannot keep; for example, the 
interrogator's granting political asylum. 

When making promises in an effort to establish rap- 
port, great care must be taken to prevent implying that 
rights guaranteed the EPW under international and US 
law will be withheld if the EPW refuses to cooperate. 

Under no circumstances will the interrogator betray 
surprise at anything the EPW might say. Many EPWs 
will talk freely if they feel the information they are dis- 
cussing is already known to the interrogator. If the in- 
terrogator acts surprised, the EPW may stop talking 
immediately. 

The interrogator encourages any behavior that 
deepens rapport and increases the flow of communica- 
tion. At the same time, the interrogator must dis- 
courage any behavior that has the opposite effect. 

The interrogator must always be in control of the in- 
terrogation. If the EPW or detainee challenges this 
control, the interrogator must act quickly and firmly. 
Everything the interrogator says and does must be 
within the limits of the GPW, Article 17. 

DEVELOPING RAPPORT 

Rapport must be maintained throughout the inter- 
rogation, not only in the approach phase. If the inter- 
rogator has established good rapport initially and then 
abandons the effort, the source would rightfully assume 
the interrogator cares less and less about him as the in- 
formation is being obtained. If this occurs, rapport is 
lost and the source may cease answering questions. 
Rapport maybe developed by— 

• Asking about the circumstances of capture. By 
doing this, the interrogator can gain insight into 
the prisoner's actual state of mind and, more im- 
portantly, he can ascertain his possible breaking 
points. 

• Asking background questions. After asking about 
the source's circumstances of capture, apparent in- 
terest can be built by asking about the source's 
family, civilian life, friends, likes, and dislikes. This 
is to develop rapport, but nonpertinent questions 
may open new avenues for the approach and help 
determine whether tentative approaches chosen In 
the planning and preparation phase will be effec- 
tive. If these questions show that tbe tentative ap- 
proaches chosen will not be effective, a flexible 



interrogator can shift the approach direction 
without the source being aware of the change. 

Depending on the situation, and requests the source 
may have made, tbe interrogator also can use the fol- 
lowing to develop rapport 

• Offer realistic incentives, such as — 
—Immediate comfort items (coffee, cigarettes). 
— Short term (a meal, shower, send a letter home). 
— Long-term (repatriation, political asylum), 

• Feign experience similar to those of the source. 

• Show concern for the source through the use of 
voice vitality and body language. 

• Help the source to rationalize his guilt. 

• Show kindness and understanding toward the 
source's predicament 

• Exonerate the source from guilt. 

• Flatter the source. 

After having established control and rapport, the in- 
terrogator continually assesses the source to see if the 
approaches — and later the questioning techniques—, 
chosen in the planning and preparation phase will in- 
deed work. 

Approaches chosen in planning and preparation are 
tentative and based on the sometimes scanty informa 
tion available from documents, guards, and personal ob-» 
servation. This may lead the interrogator to select: 
approaches which may be totally inconcct for obtainin- 
thls source's willing cooperation. Thus, careful assess 
ment of the source is critical to avoid wasting valuab 
time in the approach phase. 

The questions can be mixed or separate. If, for ejf 
ample, the interrogator has tentatively chosen a "love 6 r 
comrades* approach, he should ask the source question' 
like "How did you gel along with your fellow sqi 
members?' If the source answers they were all v 
close and worked well as a team, the interrogator c* 
use this approach and be reasonably sure of its success. - 

However, if the source answers, "They all hated m 
guts and I couldn't stand any of them,* the interrogate 
should abandon that approach and ask some quick, ao 
pertinent questions to give himself time to work out^. 
new approach. 
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Smooth Transitions 

s'lB^w'^The interrogator must guide the conversation 
1|^qjooih]y and logically, especially if he needs to move 
$0$$§& n one a PP roacn technique to another. "Poking and 
^'f^^P' n 8' in ,he a PP roach mav alen lhe prisoner to ploys 
'*■**'" "' A : and will make the job more difficult. 

$y He-ins to another approach can be made logically 
>iind smoothly by using transitional phrases. Logical tie- 
^..ggjjjsjfis can be made by including simple sentences which 
'^.^j^'lconnect the previously used approach with the basis for 
^2ggjjptoe next one. 

|-f^J;;,r Transitions can also be smoothly covered by leaving 
"< the unsuccessful approach and going back to nonper- 
4^'v^inent questions. By using nonpertinent conversation, 
v^t the interrogator can move the conversation in the 
: *PJ£i#esiTe4 direction and, as previously stated, sometimes 
?'^-ftcan obtain leads and hints about the source's stresses or 
.'•^.weaknesses or other approach strategies that may be 
more successful. 



1 



Sincere and Convincing 

i£ If an interrogator is using argument and reason to get 
- the source to cooperate, he must be convincing and ap- 

y pear sincere. All inferences of promises, situations, and 
arguments, or other invented material must be believ- 

i'[ able. What a source may or may not believe depends on 
the interrogator's knowledge, experience, and training. 
A good source assessment is the basis for the approach 
and vital to the success of the interrogation effort. 

Recognize the Breaking Point 

Every source has a breaking point, but an inter- 
rogator never knows what it is until jt has been reached. 
There are, however, some good indicators the source is 
near his breaking point or has already reached it For 
example, if during the approach, the source leans for* 
ward with his facial expression indicating an interest in 
the proposal or is more hesitant in his argument, he is 
probably nearing the breaking point The interrogator 
must be alert to recognize these signs. 

Once the interrogator determines the source is break- 
ing, he should interject a question pertinent to the ob- 
jective of the interrogation. If the source answers it, the 
interrogator can move into the questioning phase. If 
the source does not answer or balks at answering it, the 
interrogator must realize the source was not as close to 
the breaking point as thought In this case, the inter- 
rogator must, continue with his approach, or switch to 
an alternate approach or questioning technique and 



continue to work until he feels the source is near break- 
ing. 

The inierrogaror can tell if the source has broken 
only by interjecting pertinent questions. This process 
must be followed until the EPW or detainee begins to 
answer pertinent questions. It is possible the EPW or 
detainee may cooperate for a while and then balk at 
answering further questions. If this occurs, the inter- 
rogator can reinforce the approaches that initially 
gained the source's cooperation or move into a different 
approach before returning to the questioning phase. 

At this point, it is important to note the amount of 
time spent with a particular source depends on several 
factors: 

• The battlefield situation. 

• Expediency which the supported commander's PIR 
and IR requirements need to be answered. 

• Source's willingness to talk. 

The number of approaches used is limited only by the 
interrogator's skilL Almost any ruse or deception is 
usable as long as the provisions of the GP W, as outlined 
in Figure 1-4, are not violated. 

An interrogator must not pass himself off as a medic, 
chaplain, or as a member of the Red Cross (Red Cres- 
cent or Red Lion), To every approach technique, there 
arc literally hundreds of possible variations, each of 
which can be developed for a specific situation or 
source. The variations are limited only by the 
interrogator's personality, experience, ingenuity, and 
imagination. 

APPROACH COMBINATIONS 

With the exception of the direct approach, no other 
approach is effective by itself. Interrogators use dif- 
ferent approach techniques or combine them into a 
cohesive, logical technique. Smooth transitions, sin- 
cerity, logic, and conviction almost always make a 
strategy work. The lack of will undoubtedly dooms it to 
failure. Some examples of combinations are — 

e Direct— futility — incentive. 

• Direct — futility — love of comrades. 

• Direct—fear-up (mild)— incentive. 

The number of combinations are unlimited. Inter- 
rogators must carefully choose the approach strategy in 
the planning and preparation phase and listen carefully 
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to what tbe source is saying (verbally or nonverbalty) for 
leads the strategy chosen will not work. When this oc- 
curs, the interrogator must adapt to approaches he 
believes will work in gaining the source's cooperation. 

The approach techniques are not new nor are all the 
possible or acceptable techniques discussed below. 
Everything the interrogator says and does must be in 
concert with the GWS, GPW, GC, and UCMJ. The ap- 
proaches which have proven effective are— 

• Direct 

• Incentive. 

• Emotional. 

• Increased fear-up. 

• Pride and ego. 

Direct Approach # 
The interrogator asks questions directly related to in- 
formation sought, making no effort to conceal the 
interrogation's purpose. The direct approach, always 
the first to be attempted, is used on EPWs or detainees 
who the interrogator believes will cooperate. 

This may occur when interrogating an EPW or 
detainee who has proven cooperative during initial 
screening or first interrogation. It may also be used on 
those with little or no security training. The direct ap- 
proach works best on lower enlisted personnel, as they 
have little or no resistance training and have had mini- 
mal security training. 

The direct approach is simple to use, and it is possible 
to obtain the maximum amount of information in the 
minimum amount of time. It is frequently employed at 
lower echelons when the tactical situation precludes 
selecting other techniques, and where the EPWs or 
detainee's mental state is one of confusion or extreme 
shock. Figure C-3 contains sample questions used in 
direct questioning. 

The direct approach is the most effective, Statistics 
show in World War II, it was 90 percent effective. In 
Vietnam and OPERATIONS URGENT FURY, JUST 
CAUSE, and DESERT STORM, it was 95 percent ef- 
fective. 

Incentive Approach 

The incentive approach is based on the application of 
inferred discomfort upon an EPW or detainee who lacks 
*allpower. The EPW or detainee may display fondness 



for certain luxury items such as candy, fruit, or cigaret- 
tes. This fondness provides the interrogator with a posi- 
tive means of rewarding the EPW or detainee for 
cooperation and truthfulness, as he may give or with- 
hold such comfort items at his discretion. Caution must 
be used when employing this technique because— 

• Any pressure applied in this manner must not 
amount to a denial of basic human needs under 
any circumstances. {NOTE: Interrogators, may not 
withhold a source's rights under the GPW, but 
they can withhold a source's privileges.] Granting 
incentives must not infringe on these rights, bur 
they can be things to which the source is already 
entitled. This can be effective only if the source is 
unaware of his rights or privileges. 

• The EPW or detainee might be tempted to provide 
false or inaccurate information to gain the desired 
luxury item or to stop the interrogation. 

The GPW, Article 41, requires the posting of the con- 
vention contents in the EPWs own language. This is an 
MP responsibility 

Incentives must seem to be logical and possible. An 
interrogator must not promise anything that cannot be 
delivered. Interrogators do not make promises, but 
usually infer them while sidestepping guarantees. 

For example, if an interrogator made a promise he 
could not keep and he or another interrogator had to 
talk with the source again, the source would not have 
any trust and would probably not cooperate. Instead of 
clearly promising a certain thing, such as political 
asylum, an interrogator will offer to do what he can to 
help achieve the source's desired goal; as long as the 
source cooperates. 

As with developing rapport, the incentive approach 
can be broken down into two incentives. Tbe deter- 
mination rests on when the source expects to receive the 
incentive offered. 

■ Short term — received immediately; for example, 
letter home, seeing wounded buddies. 

• Long term— received within a period of time; for 
example, political asylum. 

Emotional Approach 

Through EPW or detainee observation, the inter- > 
rogator can often identify dominant emotions which 
motivate. The motivating emotion may be greed, love, 
hate, revenge, or others. The interrogator employs ver- 
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jfrV-'^X and emotional ruses in applying pressure to the 
~£?jpp,W's or detainee's dominant emotions. 

jOne major advantage of this technique is it is ver- 



and allows ihe interrogator to use the same basic 
"a^^sftuation positively and negatively. 
j$$M? For example, this technique can be used on the EPW 
f&jao has a great love for his unit and fellow soldiers, 
interrogator may lake advantage of this by telling 
^Pctbe EPW that by providing pertinent information, he 
",^inay shorten the war or battle in progress and save many 
his comrades' lives, but his refusal to talk may cause 
;T'y^eu deaths. This places the burden on the EPW or 
^•^Ijjjpiainee and may motivate him to seek relief through 
;iv^'cooperation. 

tiji - Conversely, this technique can also be used on the 
f'^EPW or detainee who hates his unit because it withdrew 
^and left him to be captured, or who feels he was unfairly 
J treated in his unit. In such cases; the interrogator can 
; point out that if the EPW cooperates and specifies the 
•'; unit's location, the unit can be destroyed, thus giving 
i£*;"'thc EPW an opportunity for revenge. The imerrogaior 
[tf proceeds with this method in a very formal manner. 

; \ This approach is likely to be effective with the imma- 
i lure and timid EPW. 

■ Emotional Love Approach. For the emotional love 
• approach to be successful, the interrogator must focus 
on the anxiety fell by the source about the circumstan- 
ces in which be finds himself. The interrogator must 
direct the love the source feels toward the appropriate 
object: family, homeland, or comrades. If the inter- 
rogator can show the source what the source himself can 
do to alter or improve his situation, the approach has a 
chance of success. 

This approach usually involves some incentive such as 
communication with the source's family or a quicker 
end to the war to save his comrades* lives. A good jntcr- 
rogator will usually orchestrate some furiliry with an 
emotional love approach to hasten the source's reaching 
the breaking poinL 

Sincerity and conviction are critical is a successful at- 
tempt at an emotional love approach as the interrogator 
must show genuine concern for the source, and for the 
object at which the interrogator is directing the source's 
emotion. 

If the interrogator ascertains the source has greai love 
for his unit and fellow soldiers, the interrogator can ef- 



fectively exploit the situation. This places a burden on 
the source and may motivate him to seek relief through 
coopers tion with the interrogator. 

Emotional Hate Approach. The* emotional hate ap- 
proach focuses on any genuine hate,,or possibly a desire 
for revenge, the source may feel. The interrogator must 
ascertain exactly what it is the source may hate so the 
emotion can be exploited to override the source's ra- 
tional side. The source may have negative feelings 
about his country's regime, immediate superiors, of- 
ficers in general, or fellow soldiers. 

This approach is usually most effective on members 
of racial or religious minorities who have suffered dis- 
crimination in military and civilian life. If a source feels 
he has been treated unfairly in his unit, the interrogator 
can point out that, if the source cooperates and divulges 
the location of that unit, the unit can be destroyed, thus 
affording the source revenge. 

By using a conspiratorial tone of voice, the inter- 
rogator can enhance the value of this technique. 
Phrases, such as "You owe them ho loyalty for the way 
they treated you,* when used appropriately, can. expedite 
the success of this technique. 

Do not immediately begin to berate a certain facet of 
the source's background or life until your assessment in- 
dicates the source feels a negative emotion toward it. 

The emotional hate approach can be used more effec- 
tively by drawing out the source's negative emotions 
with questions that elicit a thought-provoking response. 
For example, "Why do you think they allowed you to be 
captured?" or "Why do you think they left you to die?" 
Do not berate the source's forces or homeland unless 
certain negative emotions surface. 

Many sources may have great love for their country, 
but may hate the regime in control. The emotional hate 
approach is roost effective with the immature or timid 
source who may have no opportunity up to this point 
for revenge, or never had the courage to voice his feel- 
ings. 

Fear-Up Approach 

The fear-up approach is the exploitation of a source's 
preexisting fear during the period of capture and inter- 
rogation. The approach works best with young, inex- 
perienced sources, or sources who exhibit a greater than 
normal amount of fear or nervousness. A source's fear 
may be justified or unjustified. For example, a source 
who has committed a war crime may justifiably fear 
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prosecution and punishment. By contrast, a source who 
has been indoctrinated by enemy propaganda may un- 
justifiably fear that he wijj suffer torture or death in our 
hands if captured. 

This approach has the greatest potential to violate 
the law of war. Great care must be taken to avoid 
threatening or coercing a source which is in violation of 
the GPW, Article 17. 

ft is critical the interrogator distinguish what the 
source fears in order to exploit that fear. The way in 
which the interrogator exploits the source's fear 
depends on whether the source's fear is justified or un- 
justified. 

Fear-Up (Marsh). In this approach, the interrogator 
behaves in an overpowering manner with a loud and 
threatening voice. The interrogator may even feel the 
need to throw objects across the room tcrheighten the 
source's implanted feelings of fear. Great care must be 
taken when doing this so any actions would not violate 
the prohibition on coercion and threats contained in the 
GPW, Article 17. 

This technique is to convince the source he does in- 
deed have something to fear that be has no option but 
to cooperate. A good interrogator will implant in the 
source's mind that the interrogator himself is not the 
object to be feared, but is a possible way out of the trap. 

Use the confirmation of fear only on sources whose 
fear is justified. During this approach, confirm to the 
source that he docs indeed have a legitimate fear. Then 
convince the source that you are the source's best or 
only hope in avoiding or mitigating tbe object of his 
fear, such as punishment for his crimes. 

You must take great care to avoid promising actions 
that are not in your power to grant. For example, if the 
source has committed a war crime, inform the source 
that tbe crime has been reported to the appropriate 
authorities and that action is pending. Next inform the 
source that, if he cooperates and tells the truth, you will 
eport that he cooperated and told the truth to the ap- 
>ropriaie authorities. You may add that you will also 
eport his lack of cooperation. You may not promise 
hat the charges against him will be dismissed because 
ou have no authority to dismiss the charges. 
Fear-Up (Mild) This approach is better suited to the 
trong, confident type of interrogator; there is generally 
o. need to raise the voice or resort to heavy-handed, 
lbleibanging. 



For example, capture may be a result of coin- 
cidence— the soldier was caught on the wrong side of 
the border before hostilities actually commenced (he 
was armed, he could be a terrorist)— or as a result of his 
actions (he surrendered contrary to his military oath 
and is now a traitor to his country, and his forces will 
take care of the disciplinary action). 

The fear-up (mild) approach must be credible. It 
usually involves some logical incentive. 

In most cases, a loud voice is not necessary. The ac- 
tual fear is increased by helping the source realize the 
unpleasant consequences the facts may cause and by 
presenting an alternative, which, of course, can be 
brought about by answering some simple questions. 

The fear-up (harsh) approach is usually a dead end, 
and a wise interrogator may want to keep it in reserve as 
a trump card. After working to increase the source's 
fear, it would be difficult to convince him everything w\U 
be all right if the approach is not successful. 

Fear-Down Approach 

This technique is nothing more than calming the 
source and convincing him be will be properly and 
humanely treated, or telling him the war for him is mer- 
cifully over and he need not go into combat again. 
When used with a soothing, calm tone of voice, this 
often creates rapport and usually nothing else is needed 
to get the source to cooperate. 

While calming the source, it is a good idea to stay ini~ 
tially with nonpertinent conversation and to avoid the 
subject which has caused the source's fear. This works 
quickly in developing rapport and communication, as 
the source will readily respond to kindness. 

When using this approach, it is important the inter- 
rogator relate to the source at his perspective level and 
not expect the source to come up to the interrogator's 
level. 

If the EPW or detainee is so frightened he has 
withdrawn into a shell or regressed to a less threatening 
state of mind, the interrogator must break through to 
him. The interrogator can do this by putting himself on 
the same physical level as the source; this may require 
some physical contact. As the source relaxes and begins 
to respond to kindness, the interrogator can begin asking 
pertinent questions. 

This approach technique may backfire if allowed to 
go too far. After convincing the source he has nothing 
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j/ear, he may cease to be afraid and may feel secure 
fough to resist the interrogator's pertinent question. 
ffliiis occurs, reverting to a harsher approach technique 
frilly wiJI bring the desired result quickly. 

ie fear-down approach works best if the source's 
J'$j§fa is unjustified. During this approach, take specific 
|$^rtons to reduce the source's unjustified fear, For ex- 
*|!$tinple. if the source believes that he will be abused while 
.■f^5£ your custody, make extra efforts to ensure that the 
■k -J$p«-ce is well cared for, fed, and appropriately treated. 

Ki!,^ "Once the source is convinced that he has no 
I'M^gitimate reason to fear you, he will be more inclined 
cooperate. The interrogator is under no duty to 
LVeduce a source's unjustified fear. The. only prohibition 
that the interrogator may not say or do anything that 
feflirectly or indirectly communicates to the source that 
||ie will be harmed unless he provides the requested in- 
.^formation. 

\4'' t These applications of the fear approach may be corn- 
el, bined to achieve the desired effect For example, if a 
^source has justified and unjustified fears, you may mi- 
$rially reduce the source's unfounded fears, then confirm 
:,\jjls legitimate fears. Again, the source should be con- 
evinced the interrogator is his best or only hope in avoid- 
ing or mitigating the object of his fear. 

Pride and Ego Approach 
The strategy of this approach is to trick the source 
into revealing desired information by goading or flatter- 
ing him. It is effective with sources who have displayed 
: weakness or feelings of inferiority. A real or imaginary 
deficiency voiced about the source, loyalty to his or- 
ganization, or any other feature can provide a basis for 
this technique, 

The interrogator accuses the source of weakness or 
implies he is unable to do a certain thing This type of 
source is also prone to excuses and reasons why he did 
or did not do a certain thing, often shifting the blame to 
others. An example is opening the interrogation with 
the question, "Why did you surrender so easily when you 
could have escaped by crossing the nearby ford in the 
river?" 

The source is likely to provide a basis for further 
questions or to reveal significant intelligence informa- 
tion if he attempts to explain his surrender in order to 
vindicate himself. He may give an answer such as, "No 
one could cross the ford because it is mined." 



This technique can also be employed in another man- 
ner-by flattering the source into admitting certain in- 
formation in order to gain credit Fqr example, while 
interrogating a suspected saboteur, the interrogator 
states; This was a smooth operation. I have seen many 
previous attempts fail. I bet you planned this. Who eke 
but a clever person like you would have planned ii7 
When did you first decide to do the job?" 

This technique is especially effective with the source 
who has been looked down upon by his superiors. The 
source has the opportunity to show someone he is intel- 
ligent. 

A problem with the pride and ego approach is it relies 
on trickery. The source will eventually realize he has 
been tricked and may refuse to cooperate further. If this 
occurs, the interrogator can easily move into a fear-up 
approach and convince the source the questions he has 
already answered have committed him, and it would be 
useless to resist further. 

The interrogator can mention it will be reported to 
the source's forces that he has cooperated fully with the 
enemy, will be considered a traitor, and has much to fear 
if he is returned to his forces. 

This may even offer the interrogator the option to go 
into a love-of-family approach where the source must 
protect his family by preventing his forces from learning 
of his duplicity or collaboration. Telling the source you 
will not report that he talked or that he was a severe dis- 
cipline problem is an incentive that may enhance the ef- 
fectiveness of the approach. 

Pride and Ego-Up Approach, This approach is most 
effective on sources with little or no intelligence, or on 
those who have been looked down upon for a long time. 
It is very effective on low-ranking enlisted personnel 
and junior grade officers, as it allows the source to final- 
ly show someone he does indeed have some "brains." 

The source is constantly flattered Into providing cer- 
tain information in order to gain credit The inter- 
rogator must take care to use a flattering 
somewhat-in-awe tone of voice, and speak highly of the 
source throughout this approach. This quickly produces 
positive feelings on the source's part, as he has probably 
been looking for this type of recognition all of his life. 

The interrogator may blow things out of proportion 
using items from the source's background and making 
them seem noteworthy or important As everyone is 
eager to hear praise, the source will eventually reveal 
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pertinent information to solicit more laudatory com- 
ments from the Interrogator. 

Effective targets for a successful pride and ego-up ap- 
proach are usually the socially accepted reasons for flat- 
tery, such as appearance and good military bearing. The 
interrogator should closely watch the source's demeanor 
for indications the approach is working. Some indica- 
tions to look for are — 

• Raising of the head. 

• A look of pride in the eyes. 

• Swelling of ihe chest, 

• Stiffening of the back. 

Pride and Ego-Down Approach. This approach is 
based on attacking the source's sense- of personal worth- 
Any source who shows any real or imagined inferiority 
or weakness about himself, loyalty to his organization, 
or captured under embarrassing circumstances, can be 
easily broken with this approach technique. 

The objective is for the interrogator to pounce on the 
source's sense of pride by attacking his loyalty, intel- 
ligence, abilities, leadership qualities, slovenly ap- 
pearance, or any other perceived weakness, this will 
usually goad the source into becoming defensive, and he 
will try to convince the interrogator he is wrong. In bis 
attempt to redeem his pride, the source will usually in- 
voluntarily provide pertinent information in attempting 
to vindicate himself: 

A source susceptible to this approach is also prone to 
make excuses and give reasons why he did or did not do 
a certain thing, often shifting the blame to others. If the 
interrogator uses a sarcastic, caustic tone of voice with 
appropriate expressions of distaste or disgust, the 
source will readify believe him. Possible targets for the 
pride and ego-down approach are the source's — 

• Loyalty. 

• Technical competence. 

• Leadership abilities, 

• Soldierly qualities. 

• Appearance. 

The pride and ego-down approach is also a dead end 
n that, if unsuccessful, it is difficult for the interrogator 
o recover and move to another approach and rees- 



tablish a different type of rapport without losing all 
credibility. 

Futility 

In this approach, the interrogator convinces the 
source that resistance to questioning js futile. When 
employing this technique, the interrogator must have 
factual information. These facts are presented by the in- 
terrogator in a persuasive, logical manner. He should 
be aware of and able to exploit the source's psychologi- 
cal and moral weaknesses, as well as weaknesses in- 
herent in his society. 

The futility approach is effective when the inter- 
rogator can play on doubts that already eirist in the 
source's mind. There are different variations of the 
futility approach. For example: 

• Futility of the personal situation— "You are not 
finished here until you answer the questions.* 

• Futility in that "everyone talks sooner or later." 

• Futility of the battlefield situation. 

• Futility in the sense if the source does not mind 
talking about history, why should he mind talking 
about bis missions, they are also history. 

If the source's unit had run out of supplies (ammuni- 
tion, food, or fuel), it would be somewhat easy to con- 
vince him all of his forces are having the same logistical 
problems. A soldier who has been ambushed may have 
doubts as to how he was attacked so suddenly. The in- 
terrogator should be able to talk him into believing that 
the interrogator's forces knew of the EPVs unit loca- 
tion, as well as many more units. 

The interrogator might describe the source's frighten- 
ing recollections of seeing death on the battlefield as an 
everyday occurrence for his forces. Factual or seemingly 
factual information must be presented in a persuasive, 
logical manner, and in a matter-of-fact tone of voice. 

Making the situation appear hopeless allows the , 
source to rationalize his actions, especially if that action i 
is cooperating with the interrogator. When employing ( 
this technique, the interrogator must not only have lac- v 
tual information but also be aware of and exploit the 
source's psychological, moral, and sociological weak- 
nesses. 

Another way of using the futility approach is to blow ,r 
things out of proportion. If the source's unit was low ,y 
on, or had exhausted, all food supplies, he can be easily '£ 
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Sf#>jed to believe all of his forces had run out of food. If the 
HSvSource Wngiflg on cooperating, it may aid the inxer- 
i>frogaiion effort if he is told all the other source's have 
gr^cooperated. 

The futility approach must be orchestrated with other 
•{•.'approach techniques (for example, love of comrades), 
source who may want to help save his comrades* lives 
s'^pjiiay be convinced the battlefield situation is hopeless 
1 ^fl^and they will die without his assistance, 

% The futility approach is used to paint a bleak picture 
3 '^$0J(ot the prisoner, but it is not effective in and of itself in 
■ "' r £v| . gaining the source's cooperation. 

We Know All 

%■ This approach may be employed in conjunction with 
•J . the "Ble and dossier" technique (discussed below) or by 
f, itself. If used alone, the interrogator must first become 
thoroughly familiar with available data concerning the 
- source, . To begin the interrogation, the interrogator 
asks questions based on this known data. When the 
'? source hesitates, refuses to answer, or provides an incor- 
< tea or incomplete reply, the interrogator provides the 
detailed a 



X When the source begins to give accurate and com- 
plete information, the interrogator interjects questions 
i designed to gain the needed information. Questions to 
r . which answers are already known are also asked to test 
the source's truthfulness and to maintain the deception 
that the information is already known, By repeating this 
procedure, the interrogator convinces the source that 
resistance is useless as everything is already known. 

After gaining the source's cooperation, the inter- 
rogator still tests the extent of cooperation by peri- 
odically using questions to which he has the answers; 
this is very necessary. If the interrogator does not chal- 
lenge the source when he is lying, the source will know 
everything is not known, and he has been tricked. He 
may then provide incorrect answers to the interrogator's 
questions. 

There are some inherent problems with the use of the 
Ve know all* approach. The interrogator is required to 
prepare everything in detail, which is time consuming. 
He must commit much of the information to memory, 
as working from notes may show the limits of the infor- 
mation actually known. 



File and Ooseler 

The file and dossier approach is used when the inter- 
rogator prepares a dossier containing all available infor- 
mation obtained from documents concerning the source 
or his organization. Careful arrangement of the 
material within the file may give the illusion it contains 
more daia than actually there. The file may be padded 
with extra paper, if necessary. Index tabs with titles such 
as education, employment, criminal record, military ser- 
vice, and others are particularly effective. 

The interrogator confronts the source with the dos- 
siers at the beginning of the interrogation and explains 
intelligence has provided a complete record of every sig- 
nificant happening in the source's life; therefore, it 
would be useless to resist. The interrogator may read a 
few selected bits of known data to further impress the 
source. 

If the technique is successful, the source will be in- 
timidated by the size of the file, conclude everything is 
known, and resign himself to complete cooperation. 
The success of this technique is largely dependent on 
the naivete of the source, volume of data on the subject, 
and skill of the interrogator in convincing the source. 

Eatabllah Your Identity 

This approach is especially adaptable to interroga- 
tion. The interrogator insists the source has been cor- 
rectly identified as an infamous individual wanted by 
higher authorities on serious charges, and be is not the 
person he purports to be, In an effort to clear himself of 
this allegation, the source makes a genuine and detailed 
effort to establish or substantiate his true identity. In so 
doing, he may provide the interrogator with information 
and leads for further development. 

The 'establish your identity" approach was effective in 
Viet Nam with the Viet Cong and in OPERATIONS 
JUST CAUSE and DESERT STORM. 

This approach can be used at tactical echelons. The 
interrogator must be aware if it is used in conjunction 
with the file and dossier approach, as it may exceed the 
tactical interrogator's preparation resources. 

The interrogator should initially refuse to believe the 
source and insist he is the criminal wanted by the am- 
biguous higher authorities. This will force the source to 
give even more detailed information about his unit in 
order to convince the interrogator he is who he says he 
is. This approach works well when combined with the 
■futility' or "we know all" approach. 
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Repetition 

This approach is used to induce cooperation from a 
ostiJe source. In one variation of this approach, the tn- 
srrogator Jisiens carefully to a source's answer to a 
uestion, and then repeats the question and answer 
;vcral times. He docs this with each succeeding ques- 
on until the source becomes so thoroughly bored with 
le procedure he answers questions fully and candidly to 
itisfy the interrogator and gain relief from the 
lonotony of this method. 

The repetition technique must be judiciously used, as 
will generally be ineffective when employed against 
troverted sources or those having great self-control, 
fact, it may provide an opportunity for a source to 
gain his composure and delay the interrogation. In 
is approach, the use of more than one interrogator or 
ape recorder has proven effective. 

Rapid Fire 

This approach involves a psychological ploy based 
on the principles that — 

• Everyone likes to be heard when he speaks. 

• It is confusing to be interrupted in mid-sentence 
with an unrelated question. 

rhis approach may be used by one or simultaneously 
two or more interrogators in questioning the same 
iree. In employing this technique, the interrogator 
s a series of questions in such a manner that the 
rce does not have time to answer a question com- 
tely before the next one is asked. 

Tiis confuses the source and he will tend to con- 
lict himself, as he has little time to formulate his 
(vers. The interrogator then confronts the source 
i the inconsistencies causing further contradictions. 

i many instances, the source will begin to talk freely 
an attempt to explain himself and deny the 
rrogator's claims of inconsistencies. In this attempt, 
source is likely to reveal more than he intends, thus 
ting additional leads for further exploitation. This 
oach may be orchestrated with the pride and ego- 
n or fear-up approaches. 



Besides extensive preparation, this approach requires 
an experienced and competent interrogator, with com- 
prehensive case knowledge and fluency in the source's 
language. 

Silent 

This approach may be successful when used against 
the nervous or confident source. When employing this 
technique, the interrogator says nothing to the source, 
but looks him squarely in the eye, preferably with a 
slight smile on his face. It is important not to look away 
from the source but force him to break eye contact first, 

The source may become nervous, begin to shift in his 
chair, cross and recross his legs, and look away. He may 
ask questions, but the interrogator should not answer 
until he is ready to break the silence. The source may 
blurt out questions such as, 'Come on now, what do you 
want with me?" 

When the interrogator is ready to break silence, he 
may do so with some nonchalant questions such as, 
'You planned this operation for a long time, didn't you? 
Was it your idea?" The interrogator must be patient 
when using this technique. It may appear the technique 
is not succeeding, but usually wUl when given a 
reasonable chance. 

Change of Scene 

The idea in using this approach is to get the source 
away from the atmosphere of an interrogation room or 
setting. If the interrogator confronts a source who is ap- 
prehensive or frightened because of the interrogation 
environment, this technique may prove effective. 

In some circumstances, the interrogator may be able 
to invite the source to a different setting for coffee and 
pleasant conversation. During the conversation in this 
more relaxed environment, the interrogator steers the 
conversation to the topic of interest. Through this 
somewhat indirect method, he attempts to elicit the 
desired information. The source may never realize he is 
being interrogated. 

Another example in this approach is an interrogator 
poses as a compound guard and engages the source in 
conversation, thus eliciting the desired information. 



QUESTIONING PHASE 



e interrogation effort has two primary goals: To rogator to obtain accurate and pertinent information by 
n information and to report it Developing and following a logical sequence, 
good questioning techniques enable the inter- 
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DEPARTMENT OF THE TREASURY 
WASHINGTON 

June 6, 2002 



ACTION MEMORANDUM 

MEMORANDUM FOR SECRETARY O'NEILL 

THROUGH: Percr Fisher, Under Secretary for Domestic Finance 

FROM: ^ri^Roseboro, Assistant Secretary for Financial Markets 

SUBJECT: Closing Qui the President's Working Group on Financial Markets Final Report 

SUMMARY! 

This document would memorialize (he Working Group's consensus before the President 
announced his Ten-Point Plan in March, It is intended for the files. 

Wc had hoped to capture more consensus as "areas for further work" for the SEC, but 
faced resistance from CEA and NEC Given that ihe report is not to be publicized, we think wc 
can best serve the President by agreeing to a stripped-down draft. 

For your reference, we have attached the penultimate draft we had advanced with the 
stricken text highlighted. 

RECOMMENDATIONS : 

Thar, you sign the attached memo. We will then distribute (he attached report to the other 
principals for their signature. 

Approve Disapprove Discuss 

CC: David Aufhauser, Genera] Counsel 

Richard Clarida, Assistant Secretary for Economic Policy 



Attachments: 

Memo to PWGKM principals 
Final draft report 
Penultimate draft (FYI) 
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MEMORANDUM TO; CHAIRMAN ALAN GREENSPAN 

CHAIRMAN HARVEY LLOYD PITT 
CHAIRMAN JAMES E. NEWSOME 

FROM; SECRETARY O'NEILL 

SUBJECT: Memorializing consensus of the Presidents Working 

Group on Financial Markets on corporate disclosure 

Please find attached a final draft report regarding corporate disclosure. 

The draft aims to memorialize our consensus before the President announced the Ten- 
Point Plan. It is intended for the files, not to be publicized. 

Unless there are objections, a final version will be circulated for our joint signature. 



cc: Chairman R r Glenn Hubbard 

Assistant to the Presided! Lawrence B. Lindsey 
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Improving Corporate Financial Disclosure: 

Report of tbe 
President's Working Group on Fioancial Markets 



On January 10, 2002, President George W. Bush directed the President's Working Group 
on Financial Markets* to review the state of corporate financial disclosure in the United States 
and to articulate any needed reforms. This report presents the Working Group's conclusions and 
recommendations. 

Our capital markets are the deepest, most liquid, and most transparent in the world. And 
our corporate disclosure practices are envied around the globe. Yet the recent collapses of 
several firms (most notably Enron) and a rash of earnings restatements have taught us once again 
not to take our system of corporate financial disclosure for granted. For investors to price risk 
properly and allocate capital to the moat promising firms, public companies must reveal a fair, 
meaningful, and timely presentation of their financial condition to their investors. They must 
enable investors to sec the company through the eyes of management. 

In extreme cases, corporate leaders have intentionally misled investors. Such cases have 
fortunately been rare. More widespread in some of professional and corporate America is a 
deterioration of responsibility and accountability. Paradoxically, this deterioration has resulted 
in part from efforts by investors to hold corporate management accountable. Unfortunately, 
investor pressures have focused on short-term corporate earnings, rather than long- term 
performance. Under this pressure, CEOs have too often tapped accounting devices whose sole 
purpose is to inflate short-term earnings. 

This deterioration of corporate responsibility and accountability has fostered an ethic 
equating GAAP compliance with adequate disclosure. This ethic sets the bar too low, Corporate 
leaders should disclose all the information in their control trial investors need to make valuation 
and investment decisions. 

The Working Group recommends working toward a value system of responsibility and 
accountability oriented toward sustained, long-term growth, not short term gain. Four reforms 
are needed: (1) re-aligning corporate disclosure practices with the long-term needs of investors; 
(2) enforcing and expanding the duties of corporate leaders and auditors without inviting 
frivolous litigation; (3) ensuring auditor independence from management without the 
inefficiency of rigid, uniform restrictions on auditor relationships with clients: and (4) re- 
structuring accounting standard-selling to respond to the needs of investors. 



The Woriring Group includes the Secretary of the Treasury as chair, the Chairman of the Board of Governors of 
[he Federal Reserve System, ihe Chairman of Uie Securities and Exchange Commission, and ihc Chairman of the 
Commodity Futures Trading Commission. We were joined by the Chairman of the Council of Economic Advisers 
and the Director of die National Economic Council. 
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1. Re- align corporate disclosure practices with the Jong-term deeds of investors 

The standard for sufficient disclosure must be raised. Companies must disclose the 
information in their control thai a reasonable investor would find necessary to assess the 
company's value, without compromising competitive secrets. GAAP compliance is necessary, 
but not sufficient. 

Recommendations, The SEC should re-clarify what constitutes adequate disclosure, and 
ensure thai pub tic companies are responsible for providing investors with a true and fair picture, 
in plain English, of their financial performance, condition, and risks. To hasten disclosures of 
critical information, the SEC should expand the list of significant events requiring prompt 
disclosure between reporting periods. 



2. Expand and enforce duties of corporate leaders and auditors 

To make sure companies meet this intensified and re-clarified disclosure standard, law 
and regulation must heighten corporate leaders' and auditors' awareness of their disclosure 
duties, and must impose more effective penalties for failure. And reform must, etui at the lop, 
with the CEO. 

Recommendations. The SEC should require that CEOs personally vouch for the 
veracity, timeliness, and fairness of their companies 1 public disclosures, including their financial 
statements. CEOs should attest each quarter that the financial statements and company 
disclosures accurately and fairly disclose the information of which the CEO is aware that a 
reasonable investor should have to make an informed investment decision. 

If a CEO or other corporate officer is guilty of misconduct that requires corrective 
financial re-statements, the SEC should compel that person to surrender any compensation 
gained thereby. Similarly, if corporate leaders clearly abuse their power, the SEC should deny 
them the right to serve as a director or officer of any public company. The SEC should be able 
to do so via administrative action (with rights of appeal). This new power would require 
legislation. 

Corporate leaders should also be required to inform investors promptly - within two 
business days of execution - whenever they buy or sell stock in their company for personal gain. 

3. Tighten auditor in dependence and oversight 

Auditor independence requires a revised regulatory framework. Regulatory oversight of 
auditors is insufficient, audit committee responsibilities to ensure auditor independence are iU- 
deflned; and investors know too little about a firm's choice of and relationship with its auditor. 
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Auditor independence requires a revised regulatory framework. Regulatory oversight of 
auditors is insufficient; audit committee responsibilities to ensure auditor independence arc ill- 
defined; and investors know too lilLle about a firm's choice of and relationship with its auditor. 

Recommendations. Audit committees of public companies ought to be a bulwark for 
ensuring auditor independence from management. The SEC should establish guidelines for audit 
committees to prohibit an external auditor from performing any other service to an audit client, if 
the service compromises the independence of the audit.* Due lo the inherent conflict of interest, 
the SEC should prohibit an outside auditor from doing internal audits for the same client 

A company should disclose in greater detail all fees it pays to the outside auditor and its 
affiliates. The audit committee should directly report their recommended choice of auditor to 
shareholders. 

To ensure excellence in financial disclosure, the outside auditor should be obliged to 
compare the company's financial controls against industry- best practices and communicate 
findings to the audit committee. The audit committee itself would be further obligated to discuss 
these findings and the improvement of practices with management, the Board of Directors, and 
the auditor, and to act independently to require improvement where necessary. 

The Working Group further supports the creation ofa new private- sector independent 
regulatory body,, under the supervision of the 5EC„ to oversee the auditing and accounting 
profession. This body would set and enforce audit standards and professional conduct. It could 
review accounting firms* practices and have the power lo review specific audits. The bulk of the 
body's leaders should be free of ties to the accounting industry. lis funding mechanism should 
be independent and not subject to outside pressure. The SEC can create a body like this under 
existing legislation. 

4, Re-s t rue hire accounting stan d a rd-s ettin g to be i itdcpcn d en t an d responsive to investors 

Standard- setting by the Financial Accounting Standards Board (FASB) and associated 
entities must be more responsive to the needs of investors and more independent of the 
accounting industry. Investors should have the loudest voice in selecting FASB's members. 

Recommendation, The SEC should lake a more proactive role in setting FASB's rule- 
making agenda and eliciting prompt action. FASB funding should come from the private sector 
and be independent of the accounting industry's influence. FASB should endeavor to streamline 
its decision-making (e.g., make decisions by 4-2 simple majorities, not 5-2 super-majorilies). 
And FASB should promote principle-based standards as opposed to standards baaed on technical 



' Some have proposed outright bam on non-audit consulting work by audit firms lo ihc same client, or mandatory 
rotation of audit firms ur audit partner*. We oppose these bright-line, inflexible rules, because their certain costs and 
uni n<e ndcJ consequences outweigh their uncertain prophylactic benefits. Such tutcs would obstruct or prevent any 
company from tapping the intellectual capital ix develops with its outside auditor They also could undermine 
auditor effectiveness by ensuring periodic auditor ignorance or, contrary lo the objective, weakening auditor 
independence. The Working Group is especially opposed to drawing these bright-lines in a statute. 
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Improving Corporate Financial Disclosure: 

Report of the 
Presidents Working Group on Financial Markets 

This draft was circulated April 9 to CEA and NEC. The Federal Reserve deputy {Vice Chairman 
Ferguson) and staff had already assented. It also reflected comments from CEA and NEC, 
except the text we ultimately deleted - the "areas far further work, " in bold. 



On January 10, 2002, President George VV. Bush directed the President's Working Group 
on Financial Markets* to review the state of corporate financial disclosure In the United States 
and to articulate any needed reforms. This report presents the Working Group's conclusions and 
recommendations. 

Our capital markets are the deepest, most liquid, and most transparent in the world. And 
our corporate disclosure practices are envied around the globe. Yet the recent collapses of 
several firms (most notably Enron) and a rash of earnings restatements have taught us once again 
not to take our system of corporate financial disclosure tor granted. For investors to price risk 
properly and allocate capital to the most promising linns, public companies must reveal a fair, 
meaningful and timely presentation of their financial condition to their investors. They must 
enable investors to sec the company through the eyes of management. 

In extreme cases, corporate leaders have intentionally misled investors. Such cases have 
fortunately been rare More widespread in some of professional and corporate America is a 
deterioration of responsibility and accountability. Paradoxically, this deterioration has resulted 
in part from efforts by investors to hold corporate management accountable. Unfortunately, 
investor pressures have focused on short- term corporate earnings, rather than long-term 
performance. Under this pressure, CEOs have loo often tapped accounting devices whose sole 
purpose is to inflate short-term earnings- 

This deterioration has fostered an ethic equating GAAP compliance with adequate 
disclosure. This ethic sets the bar too low. Corporate leaders should disclose all the information 
in their control that that investors need to make valuation and investment decisions. 

The Working Group recommends working toward a value system of responsibility and 
accountability oriented toward sustained, long-term growth, not short term gain. Four reforms 
are needed: (1) realigning corporate disclosure practices with the long-term needs of investors; 
(2) enforcing and expanding the duties of corporate leaders and auditors without inviting 
frivolous litigation; (3) ensuring auditor independence from management without the 
inefficiency of rigid, uniform restrictions on auditor relationships with c lien Is; and (4) re- 
structuring accounting standard-setting to respond to the needs of investors. 



The Working Group includes the Secretary ef tire Treasury as chair, ihr Chairman of the Board of Governors of 
tbe Federal Reserve System, the Chairman of the Securities and Exchange Commission, and (lie Chairman of die 
Commodity Futures Trading Commission. Wc were joined by (he Chairman of the Council of Economic Advisers 
and the Director of die National Economic Council. 



] 



Penultimate draft 4/09 



The SEC has the power under existing law to implement most of these reforms and 
a Eready is working diligently to do so. One proposal requires legislation (administrative bans for 
directors and officers - see #2 below). 

1. Re-align corporate disclosure practices with the long-term needs of investors 

The standard for sufficient disclosure must be raised. Companies must disclose the 
information in their control that a reasonable investor would find necessary to assess the 
company s value, without compromising competitive secrets, GAAP compliance is necessary, 
but not sufficient. 

Recommendations. The SBC should re-clarify what constitutes adequate disclosure, and 
ensure that public companies are responsible for providing investors with a true and Fair picture, 
in plain English, of their financial performance, condition, and risks. To hasten disclosures of 
critical information, the SEC should expand the list of significant events requiring prompt 
disclosure between reporting periods. 

Areas for farther work. The Working Group supports new requirements (through 
SEC regulation or private-sector standard-setting) for public companies to offer better 
disclosures in these key areas: 

• All material forward and contingent liabilities and assets (no biding off-balance 
sheet) 

- Performance and position throughout a reporting period, if material fluctuations 
exist, to avoid end-period window dressing (e.g., average investment balances for a 
bank) 

• Sensitivity of the company's financial statements and condition to its most critical 
accounting policies 

- Related party transact ions. 



2- Expand and en Force duties of corporate leaders and auditors 

To make sure companies meet this intensified and re-clarified disclosure standard, law 
and regulation must heighten corporate leaders' and auditors' awareness of their disclosure 
duties, arid must impose more effective penalties for failure. And reform must start at the top, 
with the CEO, 

Recommendations. The SEC should require that CEOs personally vouch for the 
veracity, timeliness, and fairness of their companies 1 public disclosures, including their financial 
statements. CEOs should attest each quarter that the financial statements and company 
disclosures accurately and fairly disclose the information of which the CEO is aware that a 
reasonable investor should have to make an informed investment decision. 
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If a CEO or other corporate officer is guilty of misconduct that requires corrective 
financial re-statements,, the SEC should compel that person to surrender any compensation 
gained thereby. Si mil arty, if corporate leaders clearly abuse their power, the SEC should deny 
them the right to serve as a director or officer of any public company. The SEC should be able 
to do so via administrative action {with rights of appeal). This new power would require 
legislation. 

Corporate leaders should also be required to inform investors promptly - within two 
business days of execution - whenever they buy or sell stock in ihcir company for personal gain, 

Areas for further wi To encourage CEOs" taking responsibility for disclosures, 
the Working Group recommends chat the SEC examine requiring CEOs to be personally 
responsible for establishing procedures tu bring the requisite information to the CEO's 
attention* CEOs should not be able to evade their disclosure duty by consciously or 
recklessly avoiding personal knowledge of information. The SEC should also consider 
affirmative obligations for auditors to parallel the CEO's attestation. 



3. Tighten auditor Independence and oversight 

Auditor independence requires a revised regulatory framework r Regulatory oversight of 
auditors is insufficient; audit committee responsibilities to ensure auditor independence are ill- 
defined; and investors know too little about a firm's choice of and relationship with its auditor. 

Recommendations. Audit committees, of public companies ought to be a bulwark for 
ensuring auditor independence from management. The SEC should establish guidelines for audit 
committees to prohibit an external auditor from performing any other service to an audit client, if 
the service compromises the independence of the audit." Due to the inherent conflict of interest, 
the SEC should prohibit an outside audi tor from doing internal audits for the same client 

A company should disclose in greater detail all fees it pays to the outside auditor and its 
affiliates. The audit committee should directly report their recommended choice of auditor to 
shareholders. 

To ensure excellence in financial disclosure, the outside auditor should be obliged to 
compare the company's financial controls against induslrv best practices and communicate 
findings to the audit committee. The audit committee itself would be further obligated to discuss 
these findings and the improvement of practices with management the Board of Directors, and 
the auditor, and to act independently to require improvement where necessary. 



* Sonic have proposed outright bans on non-audil consulting work by audit firms lo 1he same client, or mandatory 
relation af audit firms or audit partners. We oppose these bright- line, inflexible rules,, because Their certain COSCS and 
unintended consequences outweigh their uncertain prophylactic benefits. Such rules would obstruct or prevent any 
company from lapping the intellectual capita] it develops with its outside auditor. They also could undermine 
auditor effectiveness by ensuring periodic auditor ignorance or, contrary to the objective, weakening auditor 
independence. The Working Group is especially opposed to drawing these bright-tines in a statute. 
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The Working Group further supports the creation of a new private-sector independent 
regulatory body, under the supervision of the SEC* to oversee the auditing and accounting 
profession. This body would set and enforce audit standards and professional conduct. It could 
review accounting firms* practices and have- the power to review specific audits. The bulk of the 
body's leaders should be free of ties to die accounting industry. Its funding mechanism should 
be independent and not subject to outside pressure. The SEC can create a body like this under 
existing legislation. 

Areas for further work. The Working Croup recommends that the SEC examine 
granting audit committees the sole authority to hire and fire auditors, as well as imposing 
obligations for audit committees to review the independence, ethics, and competence of 
auditors, and to understand and approve key accounting decisions and judgments. 



4 . Kt-s l rue turf aeco anting s tan dard-setlin g to be in dependent and responsive to Investors 

Standard-setting by the Financial Accounting Standards Board (FAST?) and associated 
entities must be more responsive to the needs of investors and more independent of the 
accounting industry. Investors should have the loudest voice in selecting FASB 1 s members. 

Recommendation. The SEC should take a more proactive role in setting FASB's rule- 
making agenda and eliciting prompt action. FASB funding should come from the private sector 
and be independent of the accounting industry's influence, FASB should endeavor to stream tine 
its decision-making (e.g., make decisions by 4-3 simple majorities* not 5-2 super-majorities). 
And FASB should promote principle-based standards a$ opposed to standards based on technical 
minutiae. Again, the SEC has authority under current law to implement or facilitate these 
proposals. 
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From: Chief Actuary for the Health Care Financing Administration, 
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RE: Estimated Proportion of Medicare Beneficiaries Who Would 
Purchase Drug Insurance Coverage under Ways and Means Committee 
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DATE; 



June 21 ,2003 



FROM: 



Richard S. Foster 
Chief Actuary 



TO: 



Representative William M. Thomas 
Chairman 

Ways and Means Committee 



SUBJECT: Estimated Proportion of Medicare Beneficiaries Who Would Purchase Drug 
insurance Coverage under Ways and Means Medicare Reform Package 

The Medicare reform legislative package reported earlier this week by the House Ways and 
Means Committee would provide for a voluntary program of prescription drug coverage for 
Medicare beneficiaries. Coverage would be offered through insurance companies and health 
plans, with partial Federal reinsurance for beneficiaries incurring high drug costs and with a 
Federal premium subsidy. Together, the reinsurance and premium subsidy would cover 
73 percent of the average value of the drug benefit, for beneficiaries with annual incomes below 
$60,000. Beneficiaries could enroll in this program at any time but would face potential higher 
premium rates or preexisting condition exclusions if they delayed enrollment past their first 
opportunity. 

We estimate that virtually all Medicare beneficiaries (i.e., at least 95 percent) would opt for such 
drug coverage. In general, we would expect a very high participation rate for any drug benefit 
with a substantial premium subsidy and potential penalties for late enrollment. 

Please let us know if you have any questions about this information or if we can be of additional 
assistance. 




Richard S. Foster. F.S.A. 
Chief Actuary 



cc: Thomas A. Scully 
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DATE: June 26, 2003 

FROM: Richard S. Foster 

Office of the Actuary 

TO: Representative Charles B. Rangel 
Ranking Member 

House Committee on Ways and Means 

SUBJECT: Estimated Impact of H.R. 1 on Premiums for Fee-for-Service Beneficiaries 
in 2010 and Later 

Under H.R. 1, the "Medicare Prescription Drug and Modernization Act of 2003," premiums paid 
by beneficiaries in traditional fee-for-service Medicare would not be affected by the operations 
of private health plans prior to 2010. Beginning in 2010, the determination of such premiums for 
beneficiaries residing in "competitive" areas would be affected by the level of fee-for-service 
costs in the area compared to private plan costs. (In other areas— that is, those not meeting the 
criteria defining competitive areas — there would be no change in fee-for-service premiums.) A 
transition rule would limit year-to-year changes in fee-for-service premiums. This memorandum 
presents estimates of the changes in fee-for-service premiums under H.R. 1 in 2010 and later, for 
beneficiaries residing in "competitive Medicare Advantage areas" and "competitive Enhanced 
Fee-for-Service regions." 1 

It is important to understand that the impact of H.R. 1 on premiums for fee-for-service 
beneficiaries would vary substantially depending on such factors as: 

* The cost of private EFFS and MA health plans relative to fee-for-service cost levels; 

* The percentage of Medicare beneficiaries enrolled in traditional fee-for-service, EFFS plans, 
and MA plans, both for regions and for the nation overall; and 

* The number of consecutive years that an area was "competitive," as defined in the bill. 

As described below, we generally estimate that premiums for fee-for-service beneficiaries in 
competitive MA areas or EFFS regions would exceed those under current law. There are 
plausible situations, however, in which such premiums in some areas could instead be slightly 
lower than current-law levels. 



The beneficiary premium provisions in H.R. 1 for 2010 and later are complex, and a summary of these provisions 
exceeds the scope of this memorandum. Reference should be made to section 241 of the legislation for the specific 
definitions, rules, and formulas. 
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Richard S. Foster, F.S.A. 
Chief Actuary 
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June 23, 2003 

President Bush declaration of enemy combatant status 



THE WHITE HOUSE 

WASHINGTON 

TO THE SECRETARY OF DEFENSE AND THE ATTORNEY GENERAL: 

Based on the information available to me from all sources, FILED 

REDACTED JUN 2 3 » 

JOHN M. WATERS. Clerk 

LT^ri^^^^r the kws ° f the States, including 

the Authorization for Use of Military Force Joint Resolution (Public Law 107-40); 

^Tf RGE T B K™SS enI ° f *■ UDited States ^ Conunand^ in Chief of the U S 
aimed forces, hereby DETERMINE for the United States of America that: 

(I) Ah Saleh Kahlah al-Mam, who is under the control of the Department of Justice is and at 
^thicS 

(3) M^Mam engaged in conduct that constituted hostile and war-like acts, toclnding conduct 

<4) ^^r POSSCSSCS - illte ? gea f C ' ? dudifl g intelligence about personnel and activities of al 
o!!f tha ^ lf « , ™™ IcaIfid to **» would aid US. efforts to prevent attacks by al 
X^? StatCS OT , ltS , 3imcd forces - olher governmental personnel, or citizens: 

T ^i^T T^Tf ZwaUnmD & P" 3 ^. *** firave danger to the national security of the 
United States, and detention of Mr. al-Marri is necessary to pWent him from aiding 2 
Qaeda m its efforts to attack the United States or its armed forces, other government 
personnel, or citizens; ' » 

(6) if is in the interest of the United States that the Secretary of Defense detain Mr, al-Marri as an 
enemy combatant; and 

{7)itis, redacted consistent with US law and the laws of war for 

the Secretary of Defense to detain Mr. al-Marri as an enemy combatant. 

Accordingly, the Attorney General is directed to surrender Mr. al-Marri to the Secretary of 

SSZZZZi £ "T ** 15 <filWted <° rCCdVe ^ * Mani *° m «* department of 

Justice and to detain him as an enemy combatant. 




June 26, 2003 



From: Chief Actuary for the Health Care Financing Administration, 
Richard S. Foster 

To: Representative Charles Rangel, Ranking Member, House Ways and 
Means Committee 

RE: Estimated Impact of H.R. 1 on Premiums for Fee-for-Service 
Beneficiaries in 2010 and Later 



DEPARTMENT OF HEALTH & HUMAN SERVICES 
Centers for Medicare & Medicaid Services 
7500 Security Boulevard, Mail Stop N3-01-21 
Baltimore, Maryland 21244-1850 




DATE: June 26, 2003 

FROM: Rj chard S. Foster 

Office of the Actuary 

TO: Representative Charles B. Rangel 
Ranking Member 

House Committee on Ways and Means 

SUBJECT: Estimated Impact of H.R. I on Premiums for Fee-for-Service Beneficiaries 
in 2010 and Later 

Under H.R. 1, the "Medicare Prescription Drug and Modernization Act of 2003," premiums paid 
by beneficiaries in traditional fee-for-service Medicare would not be affected by the operations 
of private health plans prior to 2010. Beginning in 2010, the determination of such premiums for 
beneficiaries residing in "competitive" areas would be affected by the level of fee-for-service 
costs in the area compared to private plan costs. (In other areas — that is, those not meeting the 
criteria defining competitive areas — there would be no change in fee-for-service premiums.) A 
transition rule would limit year-to-year changes in fee-for-service premiums. This memorandum 
presents estimates of the changes in fee-for-service premiums under H.R. 1 in 2010 and later, for 
beneficiaries residing in "competitive Medicare Advantage areas" and "competitive Enhanced 
Fee-for-Service regions." 1 

It is important to understand that the impact of H.R. 1 on premiums for fee-for-service 
beneficianes would vary substantially depending on such factors as: 

• The cost of private EFFS and MA health plans relative to fee-for-service cost levels; 

• The percentage of Medicare beneficianes enrolled in traditional fee-for-service, EFFS plans, 
and MA plans, both for regions and for the nation overall: and 

• The number of consecutive years that an area was "competitive," as defined in the bill. 

As described below, we generally estimate that premiums for fee-for-service beneficianes in 
competitive MA areas or EFFS regions would exceed those under current law. There are 
plausible situations, however, in which such premiums in some areas could instead be slightly 
lower than current-law levels. 



The beneficiary premium provisions in H.R. 1 for 2010 and later are complex, and a summary of these provisions 
exceeds the scope of this memorandum. Reference should be made to section 241 of the legislation for the specific 
definitions, rules, and formulas. 



fully phased m, and we estimate that fee - f <™ce premium adjustment would be 

" If^Tl^^T^ " Com P etitive MA areas, premiums would be rou<mlv 5 to 
MA n Z if ^ CmTent ThlS 6Stimate 15 se ^"ive to the aZZcol o 
MA plans m the area and to the beneficiary enrollments m fee-for-semce versufpn^e 

compared to private : planT 3 "" ~ ™ F ' UPUIUUn M Deneticianes in fee-for-semce 

The transition provision would phase in any adjustments tn fre fnr L „ 

.he consecutive number of yearsV, ,he area JE^TKtai^ ™ 
,'nt S r h e ,n C 7™ * £ *" ~* ^ ,wfl «'' » *=%=co„d 1 ecu, ve year 

SPSS*. 

serv.ce cos, IcveL By ,ne f,„a, y-^^^Xr^pS^T ^ 
— e^ 

affected. e ' fee - for -service premiums would not be 

or^FFS^r ^ZntTn^n ° n ' y '° ^ diCarc benef,dariK residl "8 » »»Pe«itive MA 



CBO, to f«-for-servL premmms ~eu L EPFS T ™" "If ,d j"^ 1 ™* as MimMed by 

?r *, o„ fc ^ or beSrrri : s " Bi,,iy tes ta — • 



*e=e^^ 

reflect considerable uncertain- du to vt^rfr^ST" ^ " thlS ™™™dum 
changes ln beneficiary enrollments in r action tot^l^T^ P Z* C ° StS ' P ° SSlble 
m certain of the draft legislative provision and (ivUuT ^ 201 °- ambiguity- 

these estimates, which necessitated ^^t^^TV^^ ** ° f 
beheve that these estimates provide a ZTnnlT a methods - Consequently, while we 
levels under the draft premrum 
awareness of their limitations. considered preliminary and used only with full 



Richard S. Foster, F.S.A. 
Chief Actuary 
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October 16, 2003 

From: Secretary of Defense, Donald Rumsfeld 

TO: Gen. Dick Myers, Paul Wolfowitz, Gen. Pete Pace, Doug Feith 

RE: Global War on Terrorism 



October 16, 2003 



TO: Gen. Dick Myers 

Paul Wolfowitz 
Gen. Pete Pace 
Doug Feith 



FROM: Donald Rumsfeld 
SUBJECT: Global War on Terrorism 



The questions I posed to combatant commanders this week were: Are we winning 
or losing the Global War on Terror? Is DoD changing fast enough to deal with the 
new 21 st century security environment? Can a big institution change fast enough? 
Is the USG changing fast enough? 

DoD has been organized, trained and equipped to fight big armies, navies and air 
forces. It is not possible to change DoD fast enough to successfully fight the 
global war on terror; an alternative might be to try to fashion a new institution, 
either within DoD or elsewhere — one that seamlessly focuses the capabilities of 
several departments and agencies on this key problem. 

With respect to global terrorism, the record since September 1 1 th seems to be: 

— We are having mixed results with Al Qaida, although we have put 
considerable pressure on them — nonetheless, a great many remain at 
large. 

— USG has made reasonable progress in capturing or killing the top 55 
Iraqis. 

— USG has made somewhat slower progress tracking down the Taliban — 
Omar, Hekmatyar, etc. 

— With respect to the Ansar Al-Islam, we are just getting started. 

Have we fashioned the right mix of rewards, amnesty, protection, and confidence 
in the US? 

Does DoD need to think through new ways to organize, train, equip and focus to 
deal with the global war on terror? 



Are the changes we have and are making too modest and incremental? My 
impression is that we have not yet made truly bold moves, although we have made 
many sensible, logical moves in the right direction, but are they enough? 

Today we lack metrics to know if we are winning or losing the global war on 
terror. Are we capturing, killing or deterring and dissuading more terrorists every 
day than the madrassas and the radical clerics are recruiting, training and 
deploying against us? 

Does the US need to fashion a broad, integrated plan to stop the next generation of 
terrorists? The US is putting relatively little effort into a long-range plan, but we 
are putting a great deal of effort into trying to stop terrorists. The cost-benefit 
ratio is against us! Our cost is billions against the terrorists' costs of millions. 

• Do we need a new organization? 

• How do we stop those who are financing the radical madrassa schools? 

• Is our current situation such that "the harder we work, the behinder we 
get" ? 

It is pretty clear that the coalition can win in Afghanistan and Iraq in one way or 
another, but it will be a long, hard slog. 

Does CIA need a new finding? 

Should we create a private foundation to entice radical madradssas to a more 
moderate course? 

What else should we be considering? 

Please be prepared to discuss this at our meeting on Saturday or Monday. 
Thanks. 
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January 14, 2004 



Letter 

From: U.S. Representative Henry A.Waxman 

to: Assistant to the President for National Security Affairs, Condoleezza Rice 

Re: Waxman's concern thatthere are inconsistencies between the leak 
investigations in former Secretary of Treasury Paul O'Neill and the possible leak 
of the identity of a covert CIA agent by Bush Administration officials. 



EIGHTH CONGRESS 

Congress of tfte Ututeb States? 

Jfyoutit of Eeprcsientattbeg 

COMMITTEE ON GOVERNMENT REFORM 
2157 Raybuhn House Office Building 
Washington, DC 20515-6143 

MajoRiiv (202)225-5074 

www.house.gov/reform 

January 14, 2004 



The Honorable Condoleezza Rice 

Assistant to the President for National Security Affairs 

The White House 

Washington, DC 20500 

Dear Ms. Rice: 

I am writing to you in your role as the highest ranking White House official responsible 
for security matters to seek information regarding apparent inconsistencies in how the 
Administration handles allegations regarding the release of sensitive information. 

This week, within one day of former Secretary of Treasury Paul O'Neill's television 
interview in which he voiced criticism of the Bush Administration, the Administration publicly 
announced it was investigating whether Secretary O'Neill had improperly disclosed confidential 
information. 1 Similarly, on June 20, 2002, "an irate" Vice President Cheney reportedly told 
congressional leaders that the President had "deep concerns" about media accounts from just one 
day earlier that the National Security Agency had September 10, 2001, communications 
intercepts with cryptic references to possible attacks the next day. The reports cited 
congressional sources, and congressional leaders immediately requested a Justice Department 
investigation of the matter. 2 

In contrast, over two months passed before there was any apparent Administration 
investigation of the July 14, 2003, disclosure of the identity of a CIA covert agent in a Robert 



1 On Sunday evening, January 1 1, 2004, CBS's 60 Minutes aired an interview with 
Secretary O'Neill in which he made negative comments about the President and Administration 
policy. On Monday, January 12, 2004, the Department of the Treasury announced that its Office 
of the Inspector General was investigating whether Secretary O'Neill inappropriately disclosed 
official documents, noting that a document marked "secret" was shown on the 60 Minutes 
program as part of the interview. O 'Neill Says He Didn 't Take U.S. Treasury Documents, 
Reuters (Jan. 13, 2004). 



2 White House Angered by Leaks on Intelligence, Los Angeles Times (June 21 , 2002). 
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Novak column that sourced two senior Administration officials. 3 In fact, in the weeks 
immediately following the publication of the agent's identity, the White House was dismissive 
regarding questions about whether it would investigate the matter, emphasizing that it was 
difficult to look into reports of sources that were not named specifically. 4 It was not until after 
September 26, 2003, when the media reported that the CIA had requested a Justice Department 
investigation, that the White House expressed concern about this leak. 5 



3 See The Mission to Niger, Chicago Sun-Times (July 14, 2003). 

4 When asked on July 22, 2003, whether the White House would "support an 
investigation" of the exposure of the CIA agent, the following exchange ensued: 

White House Spokesman: Well, I'd have to look into the specifics about whether or not 
that characterization is accurate when you're talking about someone's cover. But let me 
make it very clear, that's just not the way this White House operates. 

Reporter: Could you look into it? 

White House Spokesman: I'm sorry. I'll be available later. 

The White House, Press Briefing by Scott McClellan (July 22, 2003). On the next day, July 23, 
2003, a reporter asked whether the White House was doing an internal investigation to find out 
who may have disclosed the identity of the agent. The following is the White House 
spokesman's response: 

White House Spokesman: I have no reason to believe that there is any truth that that has 
happened. So if I thought that there was any reason to believe that something like that 
had happened, I would — 

Reporter: So you're saying that reporters just made it up? 

White House Spokesman: — try to get to the bottom. Campbell, I just said that 
anonymous is someone I would like to know who that is, but it's usually a fruitless 
search. 

The White House, Press Briefing by Scott McClellan (July 23, 2003). 

5 See Agent 's Disclosure Investigated; CIA Has Requested Probe To See If Name Was 
Illegally Revealed, Newsday (Sept. 28, 2003) (noting that the CIA request was first reported on 
September 26, 2003). 
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The Administration's approach to Mr. O'Neill's alleged actions also appears inconsistent 
with its policy on providing information to author Bob Woodward for his 2002 book entitled 
Bush At War. According to Mr. Woodward's introduction to the book, Bush At War was based 
in part on "contemporaneous notes taken during more than 50 National Security Council and 
other meetings where the most important decisions were discussed and made" and "the written 
record — both classified and unclassified." 6 Mr. Woodward also noted: 

War planning and war making involve secret information. I have used a good deal of it, 
trying to provide new specific details without harming sensitive operations or 
relationships with foreign governments. This is not a sanitized version, and the censors, 
if we had them in the United States — thank God we don't — would no doubt draw the 
line at a different, more restrictive place than I have. 7 

He also reportedly said that during his research on the book, the President talked with Mr. 
Woodward in the Oval Office, "often speaking candidly about classified information." 8 The 
Administration has acknowledged that it provided Mr. Woodward with information for his 
book. 9 

Bush at War portrayed President Bush in a favorable light and there was no apparent 
Administration investigation regarding Mr. Woodward's statements that he had access to 
classified information. 

A consistent and strict government policy regarding the handling of sensitive information 
is integral to ensuring public trust in government. For this reason, I am seeking answers to the 
following questions: 

(1) What steps did the White House take regarding an investigation of whether Secretary 
O'Neill inappropriately disclosed information in January 2004, who took any such 
steps, and when were any such steps taken? Please describe any White House 
communications with the Department of the Treasury on this matter before the 



6 Bob Woodward, Bush At War, xi-xii (2002). 

7 Id. at xii. 

8 Business Expo 2002 — The President Is Religious, Resolute, Woodward Attests, 
Providence Journal-Bulletin (Apr. 10, 2002). 

9 Letter from Condoleezza Rice, Assistant to the President for National Security Affairs 
to Rep. Christopher Shays (June 30, 2003). 
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Department of the Treasury announced its investigation, the nature of any such 
communications, and the individuals involved with any such communications. 

(2) What steps did the White House take regarding an investigation of whether senior 
Administration officials inappropriately disclosed information to Robert Novak or 
others regarding the identity of a covert CIA agent, who took any such steps, and 
when were any such steps taken? Please describe any White House communications 
with the Department of Justice on this matter before the September 26, 2003, reports 
of a Department of the Justice investigation, the nature of any such communications, 
and the individuals involved with any such communications. 

(3) What steps did the White House take regarding an investigation of whether June 2002 
media accounts of September 10, 2001, NSA intercepts reflected inappropriate 
disclosures of sensitive information, who took any such steps, and when were any 
such steps taken? Please describe any White House communications with members 
of Congress or their staff before the June 20, 2002, announcement of a congressional 
request for a Department of Justice investigation, the nature of any such 
communications, and the individuals involved with any such communications. 

(4) What steps did the White House take regarding an investigation of whether Mr. 
Woodward's statements that he had access to classified information for his book Bush 
At War reflected inappropriate disclosures of sensitive information, who took any 
such steps, and when were any such steps taken? Please explain the process by which 
the Administration determines whether it is appropriate to provide journalists with 
access to classified information. 

Your prompt response to these questions can help allay growing concerns about a double 
standard in the White House. I hope you will agree that on an issue as important as protecting 
the security of classified information, White House policy should not be driven by political 
considerations. 



Sincerely, 




Henry A. Waxman 
Ranking Minority Member 



January 24, 2004 

State Department Memorandum 

From: Secretary of State, Colin Powell 
To: Condoleezza Rice 

RE: Applicability of he Geneva Convention to the Conflict n 
Afghanistan 




United Stales Department ot state 

Ww&n&M, D-C 20SSO 



MEMORANDUM 
— Affairs 7 



FSDM: Colin P^ell 



r^=fr Decieion Memorandum for the President on 

LStc^iUty of tne ^neve Convention to th* 
Conflict in Afghanistan 
I appreciate rbe opportunity to o* the draft 

available to him. ™ * 1<m , ! bop e that the final 
between 

. r,...^ „, r.h&c the Geneva convent ion on the 
f^I ^SS^^f^S- (GPW) dee. not apply to 
treatment of «™™ d Sti te' or so^c other grounds - 
the conflict eft ta^e ° n d ^ iri ees 

Announce this position puhlieiy- ™« * 
c^^tent with th* principles of ; _the C-Ptf; 

end 

o^tian 2^ Detenaine that th* <*™va convention does 

« ?J£?.£ wf^iitled to Pri.«*r of «.r .fc^» 
nnJr thTconvention. announce this po.itlon 

principles of tha GF«. 

^ tf . - ^^raMun should f i^t tell the president 
there i* no difference between the* reepe 



-j . h „ . anle practical flexibility in ho. we 
ana length cf the detention. 

- 3e euxity r equi reiwnt s ■ ■ 

. Both allow u= not » 9i« the privilege and benefits of 
. Both allow us and Talih!m . 



Neither option entails 
prosecution against U. 



^v^uld ao on to identify the separate 
Th* ™en«r^ should 9o o follotfB; 
pros and cons o£ the two option- 



^ X - c—. convention doe, « t apply b. W* 

Pros : 

.,.™s-th<s-board approach that on its .face 
' "^-i' "Lt^m nexiSlity, removing any ^-tion of 
oale-oy catelX^nation Lr individual,. 

cons; 

^ a century of U.S . policy and 

. - . __ t ln cerm& of negativ* international 
^Ln ^thl^at. advere* conee^nce, for our 
of foreign policy. 



. « .ill underline ^lio £PP^ . J^^^uSiT** 
. ^opeana an, other. f^TZoT^Tl^™ ^ 



It may provoke some individual foreign precentors to 
investigate and prosecute our officials and troops. 

It will make us ™?re vulnerable to domestic and 
E*™itWl 1*3* challenge «d deprive us of ****** 
legal options: 



_ It unde rminea the President's Military Order by 
removing an important legal basis for trying the 
detainees before Military Commissions. 

w* will be challenged in international for a (UN 
Commission on Human frights; World Court; ete.K 

" "lb* <3*neva Conventions are a more flexible and suitable 
n "T f rework than other lava that would arguably apply 
(cusiomarT'temational human rights, human rights 
conventions] . The GF« permits long-term detention 
wtth^ut criminal charges, Even .after the Presxderit 
detunes hostilities ha.e ^>*£^™££? 
criminal investigations or proceedings a re i « «s. 
The GPW also provides clear authority for transfer of 
detainees to third countries- > 

- Determining GPW does not apply deprives us of a winning 
ar^e^T to oppose habeas corpus actions in U.S. courts. 

Optloii 3 - <Senevm Convention applies to the conflict 



V 



* By providing a more defensible legal framework, it v 
% flexibility under both domestic and * 



international law. 

. It provides the strongest legal foundation f or vhat ve 

actually intend to do. -/^j ■ ■ ■ 

' ,,VwS ff^^^i?rM^tA^t^; preserves <f ^-^ 

ground, and puts us in a better position to ds^and and fcSfei 
receive international support. 



,.<„* MM status for U.S. forces, reinforces the 
It Mlnt " n */°" Conventions, and generally 

■ESSTSh-Vf oojectiv. of ending it, force, ere 
S Protection Jnder the Convention. 

- ^ entires for international criminal 
ft V-S, official, and.. 

troops. — 



a rase-bv-case review is used for 
• If, for some *^ase *y ^ be entit i fcd t* POK 

Taliban, socik may hoiLer affect their trearment 

status. This would not, however , atrect 
as a practical matter.. 

t h™ that vou can restructure the twmorandum along 

-n^nce^ite fro. the need to 



^ their ^f^'f^inoosequencee ™re clearly, in 
identify option, »^ i, inaccurate or 

i"«Ke in ^ierat rSpe", The *>.* i^rtant fa=t«l 
incomplete on the ^wchment . 



Comments on (he Mtnwwdnni of January 25, 1002 



(Second paragraph) The Secretary of State believes that al Qaeda terrorists as a 
gioup are not entitled to FOW status and (hat Taliban fighters could be determined sol to 
be POWs either as a group or on a case-by-case basis. 



. Bgck^md . - ^ ._■ . 

(First bullet) The Memorandum should note that any determination that 
Afghanistan is a failed state would be contrary to me official U,S, government position. 
The United States and the international commututy have consistently held Afghanistan to 
its treaty obligations and identified it as a party to the Geneva Conventions^ 

(Second paragraph) The Memorandum should cote that the OLC interpretation 
does not preclude the President from reaching a different conclusion. It should also note 
mat the OLC opinion is likely to be rejected by foreign governments and wiflnotbe 
respected in foreign courts or iatemational tribunals which may assert jurisdiction over 
the subject matter. It Should also note that OLC views are not definitive oo the factual 
questions which are central to its legal conclusions. 

Ramifications of T^faWnation f^W Does Not AddIv 

(Positive) The Memorandinn identifies several positive consequences if the 
President determine* the GPW does not apply. The Memorandum should note that these 
eonscquenocs would result equally if the President determines that the GPW docs apply 
but thai the detainees are not entitled to PO W status. 

(Negative. First bullet) The first sentence is correct as it stands. The second 
sentence is taken out of context and should be omitted, The U.S. position in Panama was 
that Common Article 3 of the Geneva Conventions did apply. 

Renxra^toA^^ttfor ppIvuieGFW ihcalOed andth Taliban V 

(First bullet) The assertion in the first sentence is incorrect The United States 
has never detennjned that the GPW did not apply to an armed conflict in which its forces 
have been engaged- With respect to (he third sentence, while noonc anticipated the 
precise situation that we face, the GPW was intended to coverall types of armed conflict 
and did cot by its terms limit its application, ■ -.. fj^' : 

'(F^bu^ 

the detainees to universally recognized standards, we win be complying wtfh theGPW.. 
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U.S. Department of Justice 
Office of the Inspector General 



Report to Congress on Implementation 
of Section 1001 of the USA PATRIOT Act 

(as required by Section 1001(3) of Public Law 107-56) 



January 27, 2004 



Office of the Inspector General, U. S. Department of Justice 



Section 1001 of the USA PATRIOT Act (Patriot Act), Public Law 107-56, 
directs the Office of the Inspector General (OIG) in the U.S. Department of 
Justice (DOJ or Department) to undertake a series of actions related to claims 
of civil rights or civil liberties violations allegedly committed by DOJ employees. 
It also requires the OIG to provide semiannual reports to Congress on the 
implementation of the OIG's responsibilities under Section 1001. This report - 
the fourth since enactment of the legislation - summarizes the OIG's Section 
1001-related activities from June 16, 2003, through December 15, 2003. 

I. INTRODUCTION 

The OIG is an independent entity that reports to both the Attorney 
General and Congress. The OIG's mission is to investigate allegations of waste, 
fraud, and abuse in DOJ programs and personnel and to promote economy 
and efficiency in DOJ operations. 

The OIG has jurisdiction to review programs and personnel in all DOJ 
components, including the Federal Bureau of Investigation (FBI), the Drug 
Enforcement Administration (DEA), the Federal Bureau of Prisons (BOP), the 
Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF), the U.S. Attorneys' 
Offices, and other DOJ components. 1 

The OIG consists of the Immediate Office of the Inspector General and 
the following divisions and offices: 

• Audit Division is responsible for independent audits of Department 
programs, computer systems, and financial statements. 

• Evaluation and Inspections Division provides an alternative 
mechanism to traditional audits and investigations to review 
Department programs and activities. 

• Investigations Division is responsible for investigating allegations of 
bribery, fraud, abuse, civil rights violations, and violations of other 
criminal laws and administrative procedures that govern Department 
employees, contractors, and grantees. 



1 On March 1, 2003, the Immigration and Naturalization Service (INS) moved from the 
DOJ to the Department of Homeland Security (DHS). Consequently, the OIG's review of 
allegations of misconduct involving INS employees - including claims of civil rights and civil 
liberty abuses - ended in early 2003. If the OIG receives allegations involving immigration- 
related issues, including complaints about abuse of civil rights or civil liberties by employees of 
the former INS, we now forward the complaints to the DHS OIG. 
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• Office of Oversight and Review blends the skills of attorneys, 
investigators, and program analysts to investigate or review high 
profile or sensitive matters involving Department programs or 
employees. 

• Office of General Counsel provides legal advice to OIG management 
and staff. In addition, the office drafts memoranda on issues of law; 
prepares administrative subpoenas; represents the OIG in personnel, 
contractual, and legal matters; and responds to Freedom of 
Information Act requests. 

• Management and Planning Division assists the OIG by providing 
services in the areas of planning, budget, finance, personnel, training, 
procurement, automated data processing, computer network 
communications, and general support. 

The OIG has a staff of approximately 400 employees, about half of whom 
are based in Washington, D.C., while the rest work from 16 Investigations 
Division field and area offices and 7 Audit Division regional offices located 
throughout the country. 

II. SECTION 1001 OF THE PATRIOT ACT 

Section 1001 of the Patriot Act provides the following: 

The Inspector General of the Department of Justice shall 
designate one official who shall - 

(1) review information and receive complaints alleging abuses 
of civil rights and civil liberties by employees and officials 
of the Department of Justice; 

(2) make public through the Internet, radio, television, 
and newspaper advertisements information on the 
responsibilities and functions of, and how to contact, the 
official; and 

(3) submit to the Committee on the Judiciary of the House 

of Representatives and the Committee on the Judiciary of the 
Senate on a semi-annual basis a report on the implementation 
of this subsection and detailing any abuses described in 
paragraph (1), including a description of the use of funds 
appropriations used to carry out this subsection. 
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III. CIVIL RIGHTS AND CIVIL LIBERTIES COMPLAINTS 

Review information and receive complaints alleging abuses of 
civil rights and civil liberties by employees and officials of the 
Department of Justice. 

The OIG established the Special Operations Branch in its Investigations 
Division to help manage the OIG's investigative responsibilities outlined in 
Section 1001. 2 The Special Agent in Charge (SAC) who directs this unit is 
assisted by two Assistant Special Agents in Charge (ASAC), one of whom 
assists on Section 1001 and DEA matters and a second who assists on FBI 
matters. In addition, two Investigative Specialists support the unit and divide 
their time between Section 1001 and FBI/DEA responsibilities. 

The OIG receives civil rights and civil liberties complaints via mail, 
e-mail, telephone, and facsimile. The complaints initially are reviewed by the 
Investigative Specialist and ASAC responsible for Section 1001 matters. After 
review, the complaint is entered into the OIG's investigations database and a 
decision is made concerning its disposition. 

One of the initial determinations is whether a complaint alleges the type 
of abuse of civil rights and civil liberties contemplated by Section 1001 of the 
Patriot Act. While the phrase "civil rights and civil liberties" is not specifically 
defined in the Patriot Act, the OIG has looked to the "Sense of Congress" 
provisions in the statute, namely Sections 102 and 1002, for context. 
Sections 102 and 1002 identify certain ethnic and religious groups who would 
be vulnerable to abuse due to a possible backlash from the terrorist attacks of 
September 11, 2001, including Muslims, Arabs, Sikhs, and South Asians. 

The more serious civil rights and civil liberties allegations that relate to 
actions of a DOJ employee or DOJ contractor are generally assigned to an OIG 
Investigations Division field office for investigation by OIG special agents. 
Other complaints are assigned to the OIG's Office of Oversight and Review for 
investigation. 

Given the number of complaints and its limited resources, the OIG does 
not investigate all allegations made against DOJ employees. The OIG refers for 
appropriate handling many complaints involving DOJ employees to internal 
affairs offices in DOJ components, such as the FBI Office of Professional 
Responsibility, the DEA Office of Professional Responsibility, and the BOP 
Office of Internal Affairs. In certain referrals, the OIG requires the components 
to report the results of its investigations to the OIG. In most cases, the OIG 



2 This unit also is responsible for coordinating the OIG's review of allegations of 
misconduct by employees in the FBI and the DEA. 
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notifies the complainant of the referral. 

Many complaints involve matters outside the OIG's jurisdiction because 
they involve issues regarding non-DOJ employees. Complaints that identify a 
specific issue for investigation are forwarded to the appropriate investigative 
entity. For example, complaints of mistreatment by airport security staff are 
sent to the DHS OIG. We also have forwarded complaints to the OIG at the 
Department of Housing and Urban Development, Department of State, and the 
Social Security Administration. In addition, we have referred complainants to a 
variety of police department internal affairs offices who have jurisdiction over 
the subject of the complaints. 

When an allegation received from any source involves a potential 
violation of federal civil rights statutes by a DOJ employee, OIG staff discusses 
the complaint with the DOJ Civil Rights Division for possible prosecution. In 
some cases, the Civil Rights Division accepts the case and requests additional 
investigation by either the OIG or the FBI. In other cases, the Civil Rights 
Division declines prosecution. Even in the event of a declination, the OIG may 
continue investigating the complaint as an administrative matter. 3 

A. Complaints Processed this Reporting Period 

From June 14, 2003, through December 15, 2003, the period covered by 
this report, the OIG processed the following number and types of complaints: 

• Number of complaints processed suggesting a Section 1001 -related 
civil rights or civil liberties connection: 4 1,266 

• Number of "unrelated" complaints: 5 720 



3 The OIG can pursue an allegation either criminally or administratively. Many OIG 
investigations begin with allegations of criminal activity but, as is the case for any law 
enforcement agency, do not end in prosecution. When this occurs, the OIG is able to continue 
the investigation and treat the matter as a case for potential administrative discipline. The 
OIG's ability to handle matters criminally or administratively helps to ensure that a matter can 
be pursued administratively, even if a prosecutor declines to prosecute a matter criminally. 

4 This number includes all complaints in which the complainant makes any mention of 
a Section 1001 -related civil rights or civil liberties violation, even if the allegation is not within 
the OIG's or the DOJ's jurisdiction. 

5 Complaints in this category cite no improper act by a DOJ employee or contractor or 
no discernible nexus between the alleged conduct of the DOJ employee /contractor to any 
Section 1001 -related civil rights or civil liberties violation. Examples of this category include 
complaints that the government is broadcasting harmful electronic signals to individuals, 
claims that the government is intercepting dreams, and allegations that the government is 
using subliminal messages to force people to engage in certain acts. 
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• Number of complaints outside the OIG's jurisdiction: 6 384 

• Number of complaints within the OIG's jurisdiction: 162 

• Number of complaints within the OIG's jurisdiction in which the 
OIG or another internal affairs office within a DOJ component 
opened an investigation or conducted a closer review: 1 7 

The 162 complaints processed by the OIG during this reporting period 
that fell within the OIG's jurisdiction ( i.e. , that state a claim involving a DOJ 
component or employee) covered a wide variety of subjects. They included 
allegations of excessive force and verbal abuse by BOP correctional officers, 
unwarranted cell searches by BOP staff, retaliatory actions by BOP employees, 
illegal searches of property and fabrication of evidence by FBI agents, and the 
failure of the FBI to initiate investigations. 

However, many of the 1 62 complaints in this category, while within the 
OIG's jurisdiction and couched as a "civil rights" complaint, did not raise 
issues implicated by our duties under Section 1001. For example, the OIG 
received numerous complaints from inmates alleging that they have not 
received appropriate medical care or were given food that violated their 
religious dietary restrictions. 

None of the 1 62 matters involved complaints alleging misconduct by DOJ 
employees related to their use of a substantive provision in the Patriot Act. 

After closely analyzing the complaints in this category, the OIG identified 
1 7 matters that warranted opening an investigation or conducting a closer 
review. These complaints, which varied in seriousness, included allegations of 
excessive force against BOP inmates, verbal abuse of inmates, denying inmates 
access to the law library and telephone calls, unreasonable prison cell 
searches, and placement in solitary confinement for no apparent reason. 



6 These complaints generally cite issues that involve other federal agencies, state 
governments, local law enforcement agencies, or private businesses. Examples include 
allegations that local law enforcement officers used excessive force or entered a home without a 
search warrant; allegations of retaliation, unfair labor practices, discrimination, or other civil 
rights violations by federal agencies outside the DOJ; or allegations of rude treatment by INS or 
airport inspectors. We refer these complaints to the appropriate entity. 
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B. Section 1001 Cases this Reporting Period 
1. Complaints Investigated by the OIG 

a. New matters 

During this reporting period, the OIG opened two new Section 1001- 
related investigations, continued eight ongoing Section 1001 -related cases, and 
closed four Section 1001 investigations. The two new matters opened by the 
OIG alleging Section 1001 -related civil rights and civil liberties abuses by DO J 
employees during this reporting period are: 

• The OIG is investigating allegations raised by a Muslim inmate that he 
was subjected to verbal abuse, discrimination, and anti-Islamic 
sentiment that has intensified since September 11, 2001. The inmate 
also complained he was transferred to another BOP facility in retaliation 
for filing complaints against BOP correctional officers. 

• The OIG opened a preliminary inquiry into allegations received from an 
individual who alleged that he was abused by FBI agents and INS 
detention officers from his arrest in March 2002 until he was deported in 
April 2002. 

b. Examples of cases opened during the previous 
reporting periods that the OIG has continued to 
investigate 

• The OIG is investigating claims by an Egyptian national that the FBI 
improperly arrested and detained him immediately following the 
September 1 1 attacks and that during his detention his civil rights and 
civil liberties were violated. According to the Egyptian national, while 
held at a BOP facility he was forced to undergo an invasive body cavity 
search in the presence of numerous people, including a woman. To 
date, the OIG interviewed the Egyptian national and approximately 50 
BOP employees who had contact with the detainee during his detention. 

• The OIG is investigating claims that a BOP correctional officer verbally 
and physically abused an inmate while he was being transported to the 
prison's hospital and that the inmate was placed in solitary confinement 
after the incident. This case has been referred to the Civil Rights 
Division for prosecutive decision. 

• The OIG investigated allegations that FBI agents conducted an illegal 
search of an Arab-American's apartment and during the search they 
vandalized the apartment, stole items, and called the complainant a 
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terrorist. According to the complainant, even though the FBI found no 
evidence linking him to terrorism, approximately four months later the 
FBI recruited an acquaintance of his to plant drugs in the complainant's 
home. FBI agents then arrived at the complainant's home and 
conducted a consent search and arrested the complainant after finding 
drugs. During the complainant's interview by the OIG, however, he 
admitted that the cocaine discovered could have been his and that he 
did not believe the FBI was involved in planting evidence. The OIG has 
completed its review of this matter and is drafting its report of 
investigation. 

• The OIG is investigating allegations that Muslim inmates at a BOP 
facility have been targeted for disciplinary actions and subjected to 
disparate treatment by correctional officers. Specifically, the 
complainant alleges that certain members of the facility's staff take 
retaliatory actions against the Muslim inmates on a regular basis. 

• The OIG is investigating allegations that unidentified correctional 
officers and the warden of a BOP facility threatened to "gas" inmates 
subsequent to the September 1 1 attacks. It was further alleged that 
these unidentified correctional officers and the warden have retaliated 
against the inmate complainant for making the allegations. The OIG is 
drafting its report of investigation. 

• The OIG is investigating allegations that a detainee was assaulted at an 
INS contract facility. The detainee was involved in a verbal exchange 
with a correctional officer and allegedly was struck in the eye, pushed to 
the floor, and sprayed with pepper spray. The following day, the 
detainee was taken to a local hospital emergency room for treatment. 
The detainee suffered a black eye and back pain. The detainee has since 
been deported from the United States. 7 

c. OIG investigations closed during this reporting period 

• The OIG investigated claims that an INS Supervisory Detention 
Enforcement Officer (SDEO) entered a gas station operated by an Arab- 
American and demanded paper towels. When the attendant replied that 
he did not have paper towels, the SDEO displayed his credentials, asked 
the attendant if he was American, and requested his immigration 
documents. The investigation also revealed that the SDEO requested a 
colleague to query an immigration database for information on the 
attendant. Our investigation concluded that the SDEO improperly 
displayed his credentials for other than official purposes and 



7 The OIG began this investigation before INS was moved from the Department to the 
DHS and retained the matter after the transfer in order to complete the investigation. 
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inappropriately caused an INS database to be queried. We provided our 
report of investigation to the DHS for appropriate action. 

• The OIG investigated allegations that a BOP correctional officer used 
excessive force and failed to follow BOP policy in handling and 
restraining a Muslim inmate when the inmate was removed from his cell 
to be escorted to the Medical Unit for examination. The investigation did 
not reveal sufficient evidence to conclude that the correctional officer 
used excessive force to restrain the inmate. However, the OIG 
concluded that the correctional officer used poor judgment in handling 
the inmate and failed to follow BOP policy when the correctional officer 
immediately entered the inmate's cell and used force to subdue the 
inmate instead of waiting for assistance and preparing a plan for a safer 
entry into the cell. The OIG provided its findings to the BOP for 
appropriate action. 

• During the previous reporting period, the OIG opened an investigation 
based on allegations raised by approximately 20 inmates that a BOP 
correctional officer verbally abused inmates with ethnic and racial slurs 
and inappropriate comments. After the BOP facility's investigation 
concluded that the allegations were unsubstantiated, BOP's Office of 
Internal Affairs (OIA) referred the matter to the OIG. When the OIG 
interviewed the correctional officer, he admitted to not being completely 
candid with the investigators, to verbally abusing the Muslim inmate, 
and to throwing the inmate's Koran into the trashcan. The OIG provided 
its findings to the BOP for appropriate action. 

• The OIG investigated allegations that an INS detention enforcement 
officer held a loaded gun to a detainee's head and threatened the 
detainee while transferring him to another detention facility. The OIG 
interviewed the detainee and the two detention enforcement officers who 
were transporting the detainee but could not substantiate the 
allegations due to conflicting accounts. 

2. Complaints Referred to Other Components 

During this reporting period, 1 5 of the 1 7 complaints were referred to 
internal affairs offices within DOJ components for investigation or for closer 
review. One of the 15 complaints was referred to the FBI. The complainant in 
that matter alleged that he was inappropriately subjected to surveillance by the 
FBI. The FBI determined that the allegation was without merit and closed the 
matter. 

Fourteen of the 1 5 complaints were referred to the BOP this reporting 
period. They included allegations that BOP staff used excessive force and 
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verbally abused Muslim inmates; ignored requests for medical treatment; 
executed excessive searches of Muslim inmates' cells because of their religious 
beliefs; and denied Muslim inmates access to television, radio, books, and 
newspapers. 

The 14 complaints sent to the BOP were designated by the OIG as 
"Monitored Referrals," which means that the BOP is required at the end of its 
investigation to send a report of the investigation to the OIG for its review. Of 
the 14 complaints, the BOP closed five matters during the reporting period, 
while nine matters remain open. The BOP closed four of the five as 
unsubstantiated and the fifth because the subject was terminated from his 
position as a correctional officer during his probationary period. 

In our previous Section 1001 report, we described a complaint that was 
sent to the DEA alleging that DEA agents conducted an illegal search of an 
Arab-American's home and confiscated the family's passports and personal 
property, even though nothing illegal was found during the search. DEA OPR 
conducted an investigation of this matter and determined the allegations were 
unsubstantiated. The investigation also revealed that the complainant was 
charged by the DEA in connection with a drug investigation and is currently a 
fugitive from justice. 

C. Other OIG Activities Related to Allegations of Civil Rights 
and Civil Liberties Abuses 

The OIG has conducted activities that go beyond the explicit 
requirements of Section 1001 in order to more fully implement its civil rights 
and civil liberties responsibilities. Given the multi-disciplinary nature of its 
workforce, the OIG can extend its oversight beyond traditional investigations to 
include evaluations, audits, and special reviews of DO J programs and 
personnel. Using this approach, the OIG has conducted several special 
reviews, including an in-depth inquiry into allegations that aliens detained in 
connection with the investigation of the September 1 1 attacks were physically 
and verbally abused by some correctional officers at the Metropolitan Detention 
Center in Brooklyn, New York. 

1. Supplemental Report on September 11 Detainees' 

Allegations of Abuse at the Metropolitan Detention Center 
in Brooklyn, New York 

On December 18, 2003, the OIG issued a report that examined in detail 
allegations made by detainees held in connection with the Department's 
terrorism investigation that some correctional staff members at the 
Metropolitan Detention Center (MDC) physically and verbally abused detainees. 
The report supplemented a comprehensive review released by the OIG in 
June 2003 that examined how the Department handled 762 detainees held on 
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immigration charges in connection with the investigation of the terrorist 
attacks, including their processing, their bond decisions, the timing of their 
removal from the United States, their access to counsel, and the conditions of 
their confinement. 8 

In Chapter 7 of the Detainee Report, the OIG described the treatment of 
the September 1 1 detainees at the MDC and concluded that the conditions 
were excessively restrictive and unduly harsh. We also concluded that 
evidence showed some MDC correctional officers physically and verbally 
abused some detainees, particularly during the months immediately following 
the September 1 1 attacks. However, we noted in the Detainee Report that 
while federal prosecutors had declined criminal prosecution in this matter, the 
OIG's administrative investigation of physical and verbal abuse at the MDC was 
still ongoing. 

The December 2003 Supplemental Report details our findings and 
conclusions from this supplemental review. We concluded that certain MDC 
staff members did abuse some of the detainees. We did not find evidence that 
the detainees were brutally beaten, but we found evidence that some officers 
slammed and bounced detainees against the wall, twisted their arms and 
hands in painful ways, stepped on their leg restraint chains, and punished the 
detainees by keeping them restrained for long periods of time. We concluded 
that the way these MDC staff members handled detainees was, in many 
respects, unprofessional, inappropriate, and in violation of BOP policy. 

In addition, we found systemic problems in the way detainees were 
treated at the MDC, including staff members' use of a t-shirt taped to the wall 
in the facility's receiving area designed to send an inappropriate message to 
detainees, audio taping of detainees meetings with their attorneys, unnecessary 
and inappropriate use of strip searches, and banging on detainees' cell doors 
excessively while they were sleeping. 

During our investigation, we examined approximately 30 detainees' 
allegations of physical and verbal abuse against approximately 20 MDC staff 
members. In our review of these allegations, we interviewed more than 115 
individuals, including detainees, MDC staff members, and others. The staff 
members primarily were correctional officers who had been assigned to the 
Administrative Maximum Special Housing Unit or ADMAX SHU, the high- 
security wing of the MDC that housed the September 1 1 detainees, or staff 
members who were involved in escorting the detainees on and off the ADMAX 
SHU. 



8 "The September 1 1 Detainees: A Review of the Treatment of Aliens Held on 
Immigration Charges in Connection with the Investigation of the September 1 1 Attacks" 
("Detainee Report"), issued June 2, 2003. On June 25, 2003, the Inspector General testified 
before the U.S. Senate Committee on the Judiciary regarding the Detainee Report. 
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We also reviewed MDC videotapes, including hundreds of tapes showing 
detainees being moved around the facility and tapes from cameras in detainees' 
cells. During the course of our investigation, MDC officials repeatedly told us 
that videotapes of general detainee movements no longer existed. That 
information was inaccurate. In late August 2003, the OIG discovered more 
than 300 videotapes at the MDC spanning the period from October through 
November 2001. 

The OIG developed evidence that approximately 16 to 20 MDC staff 
members, most of whom were assigned to the ADMAX SHU, violated BOP 
policy by physically or verbally abusing detainees. We considered "physical 
abuse" to be the handling of the detainees in ways that physically hurt or 
injured them without serving any correctional purpose. Similarly, we 
considered "verbal abuse" to be insults, coarse language, and threats to 
physically harm or inappropriately punish detainees, all of which violate BOP 
policies. 

For example, the videotapes showed compliant detainees being slammed 
or rammed against the wall, pressed by their heads or necks, and having their 
fingers or hands twisted, despite officers' denials that this ever occurred and 
despite statements by senior BOP officials that such actions were not 
appropriate. The videotapes also confirm that officers placed detainees against 
an American flag t-shirt with the phrase "These colors don't run," which was 
taped to the wall in the sally port area where detainees first arrived at the 
MDC. This t-shirt remained in place for many months, despite officers' denials 
of its existence or claims that it was removed after a short period of time. 

Moreover, the videotapes showed that some MDC staff members misused 
strip searches and restraints to punish detainees and revealed that officers 
improperly recorded detainees' meetings with their attorneys. 

We provided the results of our investigation to managers at BOP 
Headquarters for their review and appropriate disciplinary action. In the report 
to the BOP, we included an Appendix identifying current and former staff 
members who we believe committed misconduct, and we describe the specific 
evidence against them. In the Appendix, we also described allegations against 
specific officers that we did not substantiate. It is important to note that these 
allegations were not against all staff members at the MDC, and that many MDC 
officers performed their duties in a professional manner under difficult 
circumstances in the aftermath of the September 1 1 terrorist attacks. 

In the Appendix (which was not released publicly because of privacy 
interests and the ongoing consideration of discipline against specific officers), 
we recommend that the BOP take disciplinary action against 10 current BOP 
employees, counsel 2 current MDC employees, and inform employers of 4 
former MDC staff members about our findings against them. 
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In the report, we made seven recommendations to the BOP, ranging from 
developing guidance to train correctional officers in appropriate restraint 
techniques to educating BOP staff concerning the impropriety of audio 
recording meetings between inmates and their attorneys. 

2. Analysis of Responses to Recommendations in Detainee 
Report 

In Chapter 9 of the Detainee Report, the OIG made 2 1 recommendations 
related to issues under the jurisdiction of the FBI, the BOP, leadership offices 
at the DOJ, as well as immigration issues now under the jurisdiction of DHS. 
During the reporting period, the OIG analyzed two sets of responses from the 
Department to our recommendations in the Detainee Report and one set from 
the DHS. 

The OIG received written responses to the 2 1 recommendations from the 
Deputy Attorney General on behalf of the DOJ on July 21, 2003, and from the 
Under Secretary for Border and Transportation Security on behalf of the DHS 
on August 4, 2003. On September 5, 2003, we issued an analysis of the 
responses of both the DOJ and the DHS. The OIG's analysis concluded that 
both agencies appeared to be taking the recommendations seriously and were 
taking steps to address many of the concerns raised by the Detainee Report. 
The OIG's analysis concluded, however, that many of the recommendations 
were not addressed with sufficient specificity and significant work remained 
before the recommendations were fully implemented. For several of the 
recommendations, the OIG requested additional information regarding the 
DOJ's proposed action to address the recommendations. 

On November 20, 2003, the DOJ submitted to the OIG a second 
response to the recommendations that related to issues under the DOJ's 
jurisdiction. The DOJ's second response provided additional information and 
an update on the steps that the DOJ and its components were taking to 
implement the OIG's recommendations. The second response also included 
three attachments from the BOP describing policies it had adopted to address 
the OIG's recommendations. 

The OIG analyzed the DOJ's second response and in a report issued on 
January 6, 2004, concluded that the DOJ has taken significant and 
responsible steps to implement the OIG's recommendations. For example: 

• The OIG had recommended that the FBI develop clearer and more 
objective criteria to guide its classification decisions in future cases 
involving mass arrests of illegal aliens in connection with terrorism 
investigations. The DOJ's second response described how decisions will 
be made to determine whether someone is "of interest" to the FBI, and 
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also described a protocol on how that decision will be made. In making 
its initial decision, the FBI stated that it will rely on information from a 
variety of sources, including the Terrorist Threat Integration Center and 
the Terrorist Screening Center. 

• The OIG had recommended that the FBI should provide the DHS and 
BOP with a written assessment of an alien's likely association with 
terrorism shortly after an arrest, preferably within 24 hours. The DOJ 
agreed with our recommendation to provide an assessment of an alien's 
suspected association with terrorism "as expeditiously as possible." It 
stated that it may not be possible to do so within 24 hours in all cases, 
but said if the initial statement of interest is oral, the FBI will provide a 
written statement as soon as possible thereafter. 

• Given the highly restrictive conditions under which the BOP housed 
some of its September 1 1 detainees, and the slow pace of the FBI's 
clearance process, we had recommended that the BOP consider requiring 
written assessments from immigration authorities and the FBI prior to 
placing aliens arrested solely on immigration charges into highly 
restrictive conditions of confinement. Absent such a particularized 
assessment from the FBI and immigration authorities, we recommended 
that the BOP apply its traditional inmate classification procedures to 
determine the level of secure confinement required by each detainee. 
The DOJ response stated that the FBI will provide either a verbal or 
written statement to the BOP and DHS as to their interest in a detainee. 
The response further provided that in the absence of this statement, the 
BOP will apply its traditional inmate classification procedures to 
determine the level of secure confinement required by each detainee. 

• The OIG had recommended that the BOP issue new procedures requiring 
that videotapes of detainees with alleged ties to terrorism who are housed 
in high security areas be retained for longer than the 30 days that was 
required at the time our Detainee Report was issued. The DOJ response 
described a new BOP policy that requires staff to retain for six months 
videotapes that depict routine inmate movements outside cells and BOP 
officers' entrances into the cells of inmates who are confined pursuant to 
national emergencies. 

Because immigration enforcement responsibilities have been transferred 
from the DOJ to the DHS, the DHS OIG is now responsible for monitoring the 
DHS's implementation of the recommendations contained in the Detainee 
Report relating to immigration issues. 
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3. Review of the BOP's Process for Selecting Muslim Clerics 

The OIG is examining the procedures used by the BOP to select Muslim 
personnel, contractors, and volunteers who provide religious services to 
inmates. We initiated this review in response to a request from a U.S. Senator 
expressing concern that the BOP relies solely on two organizations that 
allegedly have connections to terrorism to endorse Muslim cleric candidates as 
qualified religious leaders. The OIG review is examining whether the BOP's 
process for selecting Muslim religious service providers effectively screens 
candidates to ensure that extremist groups do not become religious service 
providers in the BOP. 

4. Review of the FBI's Implementation of Attorney 
General Guidelines 

In May 2002, the Attorney General issued revised domestic Guidelines 
that govern general crimes and criminal intelligence investigations. In 
May 2003, approximately one year after the revised Guidelines had been in 
effect, the OIG began a review of the FBI's implementation of the four sets of 
Guidelines: Attorney General's Guidelines Regarding the Use of Confidential 
Informants; Attorney General's Guidelines on FBI Undercover Operations; 
Attorney General's Guidelines on General Crimes, Racketeering Enterprise and 
Terrorism Enterprise Investigations; and Revised Department of Justice 
Procedures for Lawful, Warrantless Monitoring of Verbal Communications. 

The objectives of the OIG review are to determine what steps the FBI has 
taken to implement the Guidelines, examine how effective those steps have 
been, and assess the FBI's compliance with key provisions of the Guidelines. 
Because the FBI's adherence to these Guidelines could implicate civil rights or 
civil liberties issues under Section 1001, we are including a description of this 
review in our report. 

IV. ADVERTISING RESPONSIBILITIES 

Make public through the Internet, radio, television, and newspaper 
advertisements information on the responsibilities and functions of, 
and how to contact, the official. 

The OIG continues to meet its Section 1001 advertising requirements in 
a variety of ways. 
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A. Internet 

The OIG's website contains information about how individuals can report 
violations of their civil rights or civil liberties. The OIG also continues to 
promote an e-mail address - inspector.general@usdoj.gov - where individuals 
can send complaints of civil rights and civil liberties violations. 




The OIG previously developed a poster, translated in Arabic, that 
explains how to file a civil rights or civil liberties complaint with the OIG. 
An electronic version of this poster is available on our website. 

The DOJ's main Internet homepage contains a link that provides a 
variety of options for reporting civil rights and civil liberties violations to the 
OIG. The Civil Rights Division's website also describes the OIG's role in 
investigating allegations of misconduct by DOJ employees and provides 
information on how to file a complaint with the OIG. 

In addition, several minority and ethnic organizations have added 
information to their websites about how to contact the OIG with civil rights and 
civil liberties complaints. For example, the Arab American Institute 
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(www.aaiusa.org), an organization that represents Arab Americans' interests 
and provides community services, added the OIG's Section 1001 poster to its 
website of information and resources for the Arab American community. The 
Institute also has informed its members and affiliates of the OIG's Section 1001 
responsibilities through its weekly e-mail newsletter. Similarly, the American- 
Arab Anti-Discrimination Committee (ADC), one of the largest Arab American 
organizations in the nation, has posted the OIG's contact information and 
Section 1001 responsibilities on its website, which at one time averaged more 
than 1 million hits per month. The ADC also has published the OIG's Section 
1001 responsibilities in its magazine, the ADC Times, which is circulated to 
more than 20,000 people. Furthermore, the OIG's Arabic poster and Section 
1001 responsibilities have been disseminated electronically by the Council on 
American Islamic Relations LISTERV and the National Association of Muslim 
Lawyers LISTSERV. 

B. Television 

During this reporting period, the OIG arranged to have the following 
television advertisement aired with the text spoken in Arabic and scrolled in 
English: 

The Office of the Inspector General investigates allegations of civil rights and civil 
liberties abuses by U.S. Department of Justice employees. If you believe a 
Department of Justice employee has violated your civil rights or civil liberties, 
contact the Inspector General at 800-869-4499. That number again is 800-869- 
4499. 

The OIG purchased blocks of time on ANA Television Network, Inc., an 
Arab cable television station with outlets around the country. According to the 
promotional materials, ANA Television Network is the largest Arab-American 
television network in the country and broadcasts news and entertainment 
24 hours a day. The segment was aired 48 times, during prime time, from 
June 5, 2003, through July 22, 2003. 

C. Radio 

During the reporting period, the OIG submitted public service 
announcements to 45 radio stations in cities across the country, including New 
York, Los Angeles, Sacramento, Chicago, Detroit, Houston, Dallas, and 
Washington, D.C. The text of the PSA read: 

The Office of the Inspector General investigates allegations of civil rights and civil 
liberties abuses by U.S. Department of Justice employees. If you believe a 
Department of Justice employee has violated your civil rights or civil liberties, 
contact the Inspector General at 800-869-4499. 
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We also purchased airtime for 44 radio advertisements on Arab/ Muslim 
American radio stations in New York, Chicago, Los Angeles, Detroit, and 
Dallas. These advertisements, which ran in late 2003, were 60 seconds long 
and included the same script listed above both in English and Arabic. 

D. Posters 

Previously, the OIG disseminated approximately 2,500 Section 1001 
posters to more than 150 organizations in 50 cities. The posters, in English 
and Arabic, explain how to contact the OIG to report civil rights and civil 
liberties abuses. 

In an earlier reporting period, we also provided the posters to the BOP, 
which has placed at least two in each of its facilities. In addition, we had 
provided approximately 400 posters to INS officials prior to the agency's 
transfer from the DOJ for distribution to its offices across the country. If the 
posters generate complaints about immigration officials, as of March 1, 2003, 
we have forwarded these allegations to the DHS OIG. 
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Civil Rights & Civil Liberties Complaints 

Office of the Inspector General 
U.S. Department of Justice 
950 Pennsylvania Avenue. NW 
Room 4706 
Washington. D.C. 20530 

inspector.general a usduj.gov 
(202) 616-9898^1X1 ,1 

(800) 869-4499 JlxJl >l_l JiftJI 



The Office of the Inspector General (OIG). 
I'.S. Department of Justice, investigates 
allegations of civil rights and civil liber ties 
abuses by employees in the FBI, DEA, INS, 
Federal Bureau of Prisons. I .S. Marshals 
Service, U.S. Attorneys Offices, and all other 
Department of Justice agencies. 

If you believe a Department of Justice emplovee 
has violated your civil rights or civil liberties, 
may file a complaint with the OIG by: 

I: Civil Rights & Civil Liberties Complaints 

Office of the Inspector General 
U .S. Department of Justice 
950 Pennsylvania Avenue, NW 
Kwiir ■■■*>>' 
Washington, D C. 20530 

v-mail: inspector .«i rn 1 al u usdiij.gov 
or fax: (202) 616-9898 

For more information 

visit the Old's website at www .usdoj.gov ,'oig 



E. Newspapers 

The OIG is making arrangements to purchase a second round of 
advertisements in one newspaper highlighting its role in investigating 
allegations of civil rights and civil liberties abuses. This time, the display 
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advertisements will be placed in an Arab community newspaper. 
Advertisements will appear both in English and Arabic. 

F. Flyers 

With the assistance of the FBI's Language Services Department, the 
OIG developed flyers in Urdu and Punjabi, which after Arabic are the two most 
commonly spoken Arab languages. Flyers also were translated into Spanish 
and Vietnamese, and the FBI is preparing a translation into Indonesian. These 
flyers will be distributed to organizations that work with the respective 
communities to inform them of the OIG's Section 1001 responsibilities. In 
addition, we intend to provide all the flyers to the BOP and request that they be 
made available to incoming inmates in their native languages. 



19 



Office of the Inspector General, U.S. Department of Justice 



REPORT 

CIVIL RIGHTS & CIVIL LIBERTIES ABUSES 



»fHUfoT ?r few^" fWei 'd I »f3 
f^Hlteg Wv3K W ££H3 (OIG) Sa* 

#.sh»ret , Sfr#.w. wet 

»f3 FF3 fetSH'^ fetfF £ Hf5W 



*m 3im cTofe 

ffr, ? 5 fen ut § Sh i 



mail: Civil Rights & Civil Liberties Complaints 
Office of the Inspector General 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, D.C 20530 

e-mail: inspector.general@usdoj.gov 

or fax: (202) 616-9898 

For more information, call (800) 869-4499 or 
visit the OIG's website at www.usdoj.gov/oig 




mail: Civil Rights & Civil Liberties Complaints 
Office of the Inspector General 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, D.C. 20530 

e-mail : inspector . general @ u sdoj . go v 

or fax: (202) 616-9898 



For more information, call (800) 869-4499 or 
visit the OIG's website at www.usdoj.gov/oig 



The Office of the Inspector General 
(OIG), U.S. Department of Justice, 
investigates allegations of civil rights 
and civil liberties abuses by 
Department of Justice employees in 
the FBI, DEA, ATF, Federal Bureau 
of Prisons, U.S. Marshals Service, 
U.S. Attorneys Offices, and all other 
Department of Justice agencies. 
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V. ADDITIONAL OUTREACH AND TRAINING EFFORT 

In addition to media advertisements, the OIG is reaching out in other 
ways to educate the public and its own employees about its Section 1001 
responsibilities. For example, on June 26, 2003, an OIG Special Agent in 
Charge attended training sponsored by the DOJ's Community Relations Service 
entitled "Building Cultural Competency: Arab, Muslim and Sikh Americans. " 
This day-long program was designed to assist the attendees to understand 
cultural issues relating to the Arab, Muslim, and Sikh communities in the 
United States and to provide guidance for training others. 

We are also developing a guide in question/ answer format to assist 
individuals in understanding the OIG's Section 1001 responsibilities, our 
jurisdiction, and how to make a complaint. This guide will be posted on the 
OIG's website. 

VI. EXPENSE OF IMPLEMENTING SECTION 1001 

Submit to the Committee on the Judiciary of the House of Representatives 
and the Committee on the Judiciary of the Senate on a semi-annual basis 
a report. . . including a description of the use of funds appropriations used to 
carry out this subsection. 

During this reporting period, the OIG spent approximately $415,000 in 
personnel costs, $13,400 in travel costs, and $8,000 in advertising and 
publication costs, for a total of more than $436,500 to implement its 
responsibilities under Section 1001. The personnel and travel costs reflect the 
time and funds spent by OIG Special Agents, inspectors, and attorneys who 
have worked directly on investigating Section 1001 -related complaints and 
special reviews. 
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February 3, 2004 

From: Representatives Henry A. Waxman, John D. Dingell, Charkles B. 
Rangel 

To: Secretary of Health and Human Services, Tommy Thompson 

RE: Chief Actuary for the Health Care Financing Administration, 
Richard S. Foster's Accusations of Suppressed Medicare Medicaid cost 
Figures 
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February 3, 2004 

The Honorable Tommy G. Thompson 
Secretary of Health and Human Services 
Department of Health and Human Services 
200 Independence Avenue, SW 
Washington, DC 20201 

Dear Mr. Secretary: 

We are writing to you regarding the recent news that the Administration estimates that 
the Medicare prescription drag bill signed into law in December will cost more $534 billion over 
the next ten years — SI 34 billion more than estimated by Has Congressional Budget Office at the 
time of passage. In particular, we are concerned about reports that although the Adrniiiistration 
knew of these estimates well before passage of the legislation, this news was withheld from 
Congress and the public until just last week. 

The President indicated on January 30, 2004, that he learned of the new estimate of the 
costs of the drug benefit only two weeks ago. 1 But recent press accounts suggest that the 
Administration was aware of these costs well before Congress passed the legislation. The 
Washington Post reported that "administration officials had indications for months that the new 
Medicare prescription drug law might cost considerably more than the $400 billion advertised by 
the White House and Congress." 2 According to the New York Times, Tom Scully, who was 
Adrninistrator of the Center for Medicare and Medicaid Services (CMS) when the bill was 
passed, said, "the [cost] estimate may be surprising to some people, but it's not shocking to me." 3 

Yesterday, the New York Times reported that "the administration now says the actuaries" 
cost estimates have been over $500 billion since last summer." 4 The article also quotes you as 
saying that "Congressional staff knew our' actuarial numbers „ . . There was no attempt to keep 



1 Bush Says He's Undaunted by Drug Costs, New Yo± Times (Jan. 31, 2004); White 
House Brushes Aside Criticism over Medicare Plan, Los Angelas Times (Jan. 31, 2004). 

2 Higher Medicare Costs Suspected for Months, Washington Post (Jan. 31, 2004). 

3 White Home Defends Medicare Law Despite Higher Price Tag, New York Times (Jan. 
30, 2004). 

4 White House Now Says Congress Underestimated Ntnv Medicare Costs,, New York 
Times (Feb. 2, 2004). 
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The Honorable Tommy G. Thompson 
February 3, 2004 
Page 2 

our number camouflaged." 5 While we have no knowledge of what you communicated to 
Republican staff, we can say categorically that this information was not communicated to us or 
our staff. Moreover, you and other adruinistration officials' continued to state publicly that the 
legislation would cost only S400 billion when Congress was; voting on the legislation. 6 

The new cost estimate for the final bill has critical implications. If the Administration's 
new higher estimate is correct, the limited prescription drug benefit, which was crafted by the 
White House and Republican leaders, will now have a far higher price tag for its meager services 
than previously estimated. And the federal budget deficit, which was already anticipated to 
reach record levels, will now be even larger than expected. 

Moreover, critical parts of the Medicare program, not just the prescription drug 
provisions, could be put at risk. The $134 billion in additional costs could trigger a little-noticed 
provision of the Medicare law, potentially causing significant cutbacks in the drug benefit and 
Medicare payments to physicians and clinics. 7 Under this provision, if the costs of Medicare 
Part B (physician and outpatient services) and Medicare Pari D (the new drug benefit) exceed 
45% of total Medicare costs in any two-year period, Congress must consider legislation under 
expedited procedures to cut funding for the drug benefit or physician payments or both. 

Congress and the public should know what the Administration knew about the costs of 
the prescription drug benefit and when the Administration knew it. For this reason, we request 
that you provide us with all estimates of the costs of adding a. new prescription drug benefit to 
Medicare and cost estimates and other analyses (e.g., plan and beneficiary participation) for 
legislation to increase the presence of HMO and other private plans under Medicare that have 
been prepared since January 1 , 2003, by the HHS Office of trie Actuary. This information 
should include any estimates by the Office of the Actuary of the costs of: 

(1) S. 1, the legislation passed by the Senate; 

(2) H.R. 1 , the legislation passed by the House; 

(3) Versions of the final legislation that were under consideration by the conference 
committee appointed after Senate passage of S. 1 and House passage of H.R. 1; and 



See, e.g., Tommy Q. Thompson, Fox News Special Report with Britt Hume (Nov. 24, 
2003); Tom Scully, The Medicare Bill: A Good Thing (Letter to the Editor), New York. Times 
(November 20, 2003) Tom Scully, The Right Prescription for Medicare (Letter to the Editor), 
Chicago Tribune (Nov. 23, 2003). 



7 Public Law 108-173, Section 801(e). 
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(4) The final, legislation signed by the President on December 8, 2003. 

la addition, we are requesting the CMS Actuaries' analysis of the legislation's impact 
on the projected solvency dales of the Medicare Hospital Insurance Trust Fund and the actuaries' 
analysis comparing the payments to various private plans relative to Medicare. 

Given the significance of this matter, we request that you provide these cost estimates to 
our offices by February 1 7, 2003 , 




Sincerely, 




SEapeS B, Rangef \ 
•Kiting Minority Membt 
Committee on Ways and 
Means 



Ranking Minority Member 
Committee on Government 
Reform 



Ranking Minority Member 
Committee on Energy .arid 
Commerce 



February 5, 2004 

To: Centers for Medicare & Medicaid Services Administrator, 
Dennis Smith 

From: Chief Actuary for the Health Care Financing Administration, 
Richard S. Foster 

RE: Summary of Differences Between OACT and CBO Cost 
Estimates for P.L. 108-173 the "Medicare Prescription Drug, 
Improvement, and Modernization Act of 2003" 



February 5, 2004 

NOTE TO: Dennis Smith 

SUBJECT: Summary of Differences Between OACT and CBO Cost Estimates for 
P.L. 108-173, the "Medicare Prescription Drug, Improvement, and 
Modernization Act of 2003"— Updated 



As you know, the Office of the Actuary has estimated that the Medicare modernization act would 
increase net Federal costs by a total of $534 billion through fiscal year 2013.' The 
corresponding estimate by the Congressional Budget Office is $395 billion. OACT and CBO 
have independently estimated the cost of the modernization act using the best data, assumptions, 
and methods that each organization could develop. The following points summarize the nature 
of the differences in the estimates. 

• The estimates differ principally because the future is uncertain, and this uncertainty is 
reflected in somewhat different assumptions regarding the numerous cost and behavioral 
factors that will affect actual future costs. In this regard, the difference in estimates is a useful 
reminder of the inherent uncertainty and a rough indication of the sensitivity of future costs to 
the underlying cost factors. 

• Of the total difference of $ 1 39 billion between the estimates, approximately $ 1 00 billion 
relates to Title I of the act, the Medicare prescription drug program: 

— OACT estimates that about 94 percent of all Medicare beneficiaries would enroll in (or 
otherwise benefit from) the Medicare drug benefit, 2 compared to 87 percent for CBO, and 
we also estimate a slightly higher average, per-beneficiary value for the standard drug 
benefit. These factors account for $32 billion of the total difference. 

— While OACT and CBO estimate similar numbers of beneficiaries who are eligible for the 
low-income drug subsidy, OACT estimates a significantly higher enrollment rate by these 
individuals. In addition, our estimated average cost for the low-income subsidy per 
beneficiary is slightly greater than CBO's. Of the total difference in estimated drug costs, 
the low-income subsidy accounts for $47 billion. 

— The cost to Medicare of providing the drug benefit would be partially offset by net Federal 
savings for Medicaid. (Federal Medicaid drug expenditures would be eliminated, but 
other Federal Medicaid costs would increase somewhat; as beneficiaries enroll for the 
Medicare low-income drug subsidy, some will be found to qualify for Medicaid 
coverage). CBO estimates a greater degree of net Federal Medicaid savings, because their 
prior baseline projections included a rapidly growing cost for "pharmacy plus" Medicaid 
waivers. In total, the CBO savings estimate is $1 8 billion greater than OACT's. 



1 This estimate excludes Federal administrative costs, other than the $ 1 .5 billion authorized by section 1 0 1 5 of the 
act, and the impact on social insurance payroll taxes and genera! income taxes. An additional Medicare expenditure 
of $16 billion through 2013 would be made for employer drug subsidy payments to Federal employers. 
" Beneficiaries in employer-sponsored retiree health benefit programs are included in this percentage. 



• $32 billion of the remaining difference in the overall cost estimates is associated with Title II. 
the Medicare Advantage program. OACT's estimated costs for this title are $46 billion, 
versus CBO's estimate of $14 billion: 

— CBO's estimate is based on a $10 billion cost for the regional PPO stabilization fund, and 
$4 billion for the "immediate improvements" in 2004 and later MA payment rates. They 
estimate that these changes will slow the decline in private plan enrollment, with about 

9 percent of beneficiaries ultimately so enrolled. Regional PPOs are estimated to have 
costs somewhat in excess of the prevailing "payment benchmarks," with the result that 
few such plans could participate and beneficiary enrollment would be minimal. 

— OACT's estimate includes $ 12 billion for the stabilization fund and another $34 billion 
due to the higher payment rates starring in 2004 and the restructured payment formula in 
2006 and later. We estimate that HMO enrollment would increase from its current level 
of about 12 percent to 16 percent and that PPO enrollment would also reach 16 percent in 
2009 and later. The latter projection is based on estimated PPO costs that are generally 
below the payment benchmarks, with the result that beneficiaries could qualify for 
significant premium rebates and/or additional benefits. Because these estimated PPO 
costs typically exceed fee-for-service levels, however, Medicare costs for such enrollees 
would be higher than under prior law . 

* Other differences exist between the OACT and CBO estimates for Titles 111 through IX. 
These differences tend to be smaller and are also largely offsetting (with CBO sometimes 
higher and sometimes lower than our estimates). 

As you know, it is not uncommon for these two organizations to differ somewhat in their 
estimates. For example, CBO's estimated Medicare savings for the Balanced Budget Act of 
1997 totaled about $1 16 billion in the first 5 fiscal years. The corresponding OACT estimates 
were $ 1 52 billion. Similarly, the BBA savings estimates over the first 1 0 years were 
$394 billion for CBO versus $517 billion for OACT. I believe that CBO has prepared 
competent, good-faith estimates for the Medicare modernization act. I prefer the assumptions 
and methods employed in the Office of the Actuary, and stand behind our own estimates, while 
recognizing that an uncertain future could prove all of us wrong. 

Please let us know if you have any questions about this information. 



Rick Foster 



March 16, 2004 



From: Senator Chuck Hagel 

To: Secretary of Health and Human Services, Tommy Thompson 

RE: Chief Actuary for the Health Care Financing Administration, 
Richard S. Foster's Accusations of Suppressed Medicare Medicaid cost 
Figures 
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The Honorable Tommy Thompson 
Secretary of Health and Human Services 
U.S. Department of Health and Human Services 
200 Independence Avenue, S.W. 
Washington, DC 20201 

Dear Secretary Thompson: 

As you know, there have been recent allegations regarding a cost analysis 
by Richard Foster, the Chief Actuary of the Centers for Medicare and Medicaid 
Services (CMS). I understand that he has claimed in media accounts that his cost 
estimates showing higher cost figures than were announced by the Bush 
Administration were intentionally suppressed during last year's Medicare debate, 
and that he was threatened with termination if he revealed the higher cost figures 
to Congress. 

While I am not surprised that the estimated cost of the new bill far exceeds 
official CBO figures, I am very concerned about these allegations and the possible 
threats against Mr. Foster. , 

Concerns about the cost of the bill were raised repeatedly during the 
Medicare debate. If your agency possessed higher cost estimates, those estimates 
should have been disclosed for full discussion and debate. Estimates by the CMS 
Chief Actuary are not binding on Congress, but the figures would have been 
helpful during the debate and should have been released. 
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The Honorable Tommy Thompson 
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I would like to know if Members of Congress requested cost estimates from 
the Chief Actuary for the Medicare bill, and whether those requests were 
addressed. If the requests were not answered, why not? And what do you know 
about the threat of termination and withholding information from Congress that is 
alleged by Mr. Foster? 

I look forward to your earliest response. Thank you. 



Sincerely, 




March 30, 2004 

From: Condoleezza Rice 

To: National Commission on Terrorist Attacks Upon the United States 
RE: President Bush appearing before the committee 



THE WHITE HOUSE 



WASHINGTON 

March 30, 2004 

Thomas H. Kean, Chairman 
Lee H. Hamilton, Vice Chairman 

National Commission on Terrorist Attacks Upon the United States 
2100 K St. N.W. 
Washington, D.C. 20037 

Dear Chairman Kean and Vice Chairman Hamilton: 

As we discussed last night, the President is prepared, subject to the conditions set forth 
below, to agree to the request of the National Commission on Terrorist Attacks Upon the United 
States for public testimony, under oath, by the Assistant to the President for National Security 
Affairs, Dr. Condoleezza Rice. 

The President has consistently stated a policy of strong support for the Commission and 
instructed the Executive Branch to provide unprecedented and extraordinary access to the 
Commission. To my knowledge, the Executive Branch has provided access to documents or 
information in response to each of the requests issued by the Commission to date, including 
many highly classified and extremely sensitive documents that have seldom, if ever, been made 
available outside the Executive Branch. 

As an additional accommodation, the Executive Office of the President has made 
available more than 20 EOP officials, including the National Security Advisor, for private 
meetings with the Commission. As you know, based on principles underlying the Constitutional 
separation of powers, Presidents of both parties have long taken the position that White House 
advisors and staff are not subject to the jurisdiction of legislative bodies and do not provide 
testimony - even on a voluntary basis - on policy matters discussed within the White House or 
advice given to the President. Indeed, I am not aware of any instance of a sitting National 
Security Advisor testifying in public to a legislative body (such as the Commission) concerning 
policy matters. 

We continue to believe, as I advised you by letter dated March 25, 2004, that the 
principles underlying the Constitutional separation of powers counsel strongly against such 
public testimony, and that Dr. Rice's testimony before the Commission can occur only with 
recognition that the events of September 11, 2001 present the most extraordinary and unique 
circumstances, and with conditions and assurances designed to limit harm to the ability of future 
Presidents to receive candid advice. 

Nevertheless, the President recognizes the truly unique and extraordinary circumstances 
underlying the Commission's responsibility to prepare a detailed report on the facts and 
circumstances of the horrific attacks on September 11, 2001 . Furthermore, we have now 
received assurances from the Speaker of the House and the Majority Leader of the Senate that, in 
their view, Dr. Rice's public testimony in connection with the extraordinary events of September 
1 1 , 2001 does not set, and should not be cited as, a precedent for future requests for a National 
Security Advisor or any other White House official to testify before a legislative body. In light 



of the unique nature of the Commission and these additional assurances, the President has 
determined that, although he retains the legal authority to decline to make Dr. Rice available to 
testify in public, he will agree, as a matter of comity and subject to the conditions set forth 
below, to the Commission's request for Dr. Rice to testify publicly regarding matters within the 
Commission's statutory mandate. 

The necessary conditions are as follows. First, the Commission must agree in writing 
that Dr. Rice's testimony before the Commission does not set any precedent for future 
Commission requests, or requests in any other context, for testimony by a National Security 
Advisor or any other White House official. 

Second, the Commission must agree in writing that it will not request additional public 
testimony from any White House official, including Dr. Rice. The National Security Advisor is 
uniquely situated to provide the Commission with information necessary to fulfill its statutory 
mandate. Indeed, it is for this reason that Dr. Rice privately met with the Commission for more 
than four hours on February 7, fully answered every question posed to her, and offered additional 
private meetings as necessary. Despite the fact that the Commission will therefore have access 
to all information of which Dr. Rice is aware, the Commission has nevertheless urged that public 
confidence in the work of the Commission would be enhanced by Dr. Rice appearing publicly 
before the Commission. Other White House officials with information relevant to the 
Commission's inquiry do not come within the scope of the Commission's rationale for seeking 
public testimony from Dr. Rice. These officials will continue to provide the Commission with 
information through private meetings, briefings, and documents, consistent with our previous 
practice. 

I greatly appreciate the strong support you expressed to me last night for an agreement to 
the conditions on which we are proposing this extraordinary accommodation and your 
commitment to strongly advocate for the full support of the Commission. If the Commission 
accepts the terms of this agreement, I hope that we can schedule a time as soon as possible for 
such a public appearance by Dr. Rice. I want to reiterate once again, however, that Dr. Rice 
would be made available to the Commission with due regard for the Constitutional separation of 
powers and reserving all legal authorities, privileges, and objections that may apply, including 
with respect to other governmental entities or private parties. 

I would also like to take this occasion to offer an accommodation on another issue on 
which we have not yet reached an agreement - Commission access to the President and Vice 
President. I am authorized to advise you that the President and Vice President have agreed to 
one joint private session with all 10 Commissioners, with one Commission staff member present 
to take notes of the session. 

I look forward to continuing to work with the Commission to help it obtain the 
information it needs to fulfill its statutory mandate. 




Alberto R. Gonzafer 
Counsel to the President 
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From: Secretary of Defense Donald Rumsfeld 
To: Head of the U.S. Southern Command 

Re: Approved interrogation methods for use on detainees at Guantanamo Bay. 
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APR 1 6 2003 

MEMORANDUM FOR THE COMMANDER, US SOUTHERN COMMAND 

SUBJECT: Counter-Resistance Techniques in the War on Terrorism (S) 

I have considered the report of the Working Group that I directed be 
established on January 15, 2003. 

(G^nVi I approve the use of specified counter-resistance techniques, subject 
to the following: 

(U) a. The techniques I authorize are those lettered A-X, set out at Tab A. 
(U) b. These techniques must be used with all the safeguards described 
at Tab B. 

(UtfS) c. Use of these techniques is limited to interrogations of unlawful 
combatants held at Guantanamo Bay, Cuba. 

(\a)(#) d. Prior to the use of these techniques, the Chairman of the Working 
Group on Detainee Interrogations in the Global War on Terrorism must brief you 
and your staff. 

■ jS/N F) I reiterate that US Armed Forces shall continue to treat detainees 
humanely and, to the extent appropriate and consistent with military necessity, 
in a manner consistent with the principles of the Geneva Conventions. In 
addition, if you intend to use techniques B, I, O, or X you must specifically 
determine that military necessity requires its use and notify me in advance. 

f©/NF) If, in your view, you require additional interrogation techniques for a 
particular detainee, you should provide me, via the Chairman of the Joint Chiefs 
of Staff, a written request describing the proposed technique, recommended 
safeguards, and the rationale for applying it with an identified detainee. 

6*W Nothing in this memorandum in any way restricts your existing authority 
to maintain good order and discipline among detainees. 
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INTERROGATION TECHNIQUES 

-(S//NF) The use of techniques A - X is subject to the general safeguards as 
provided below as well as specific implementation guidelines to be provided by 
the appropriate authority. Specific implementation guidance with respect to 
techniques A - Q is provided in Army Field Manual 34-52. Further 
implementation guidance with respect to techniques R - X will need to be 
developed by the appropriate authority. 

ffr//NP) Of the techniques set forth below, the policy aspects of certain 
techniques should be considered to the extent those policy aspects reflect the 
views of other major U.S. partner nations. Where applicable, the description of 
the technique is annotated to include a summary of the policy issues that 
should be considered before application of the technique. 

A. (SV/NP) Direct:' Asking straightforward questions. 

i 

B. 4S //NF) Incentive/Removal of Incentive: Providing a reward or removing a 
privilege, 'above and beyond those that are required by the Geneva Convention, 
from detainees. ICautlon: Other nations that believe that detainees are en U Lied 
to POW protections may consider that provision and retention of religious items 
{e.g.. the Koran) are protected under international law (see, Geneva ID, Article 
34). Although the provisions of the Geneva Convention are not applicable to the 
interrogation of unlawful combatants, consideration should be given to these 
views prior to application of the technique.l 



C. ( & / /NT ) Emotional Love: Playing on the love a detainee has for an 
individual or group. 

D. ttVr-ZNF) Emotional Hate: Playing on the hatred a detainee has for an 
individual or group. 

E. (Q/)nF) Fear Up Harsh: Significantly Increasing the fear level in a detainee. 

(M 

F. ffcVytJF) Fear Up Mild: Moderately increasing the fear level in a detainee. 

((A) 

G. ( G / /NF ) Reduced Fear: Reducing the fear level in a detainee. 

H. Jsfi^P) Pride and Ego Up: Boosting the ego of a detainee. 
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I. (S^/WF) Pride and Ego Down: Attacking or insulting the ego of a detainee, 
not beyond the limits that would apply to a POW. (Caution: Article 17 of 
Geneva III provides, "Prisoners of war who refuse to answer may not be, 
threatened, insulted, or exposed to any unpleasant or disadvantageous, 
treatment of any kind." Other nations that believe that detainees are entitled to 
POW protections may consider this technique inconsistent with the provisions 
of Geneva. Although the provisions of Geneva are not applicable to the 
interrogation of unlawful combatants, consideration should be given to these 
views prior to application of the technique.) 

(u) 

J. ~(B/7W) Futility: Invoking the feeling of futility of a detainee. 

K. ( X7NF) We Know All: Convincing the detainee that the interrogator knows 
the answer to questions be asks the detainee. 

L. ( fj /yi^F) Establish Your Identity: Convincing the detainee that the 
interrogator has mistaken the detainee for someone else. 

Repetition Approach: Continuously repeating the same question to 
the detainee within interrogation periods of normal duration. 

N. (S//NF) Pile and Dossier: Convincing detainee that the interrogator has a 
damning and inaccurate file, which must be fixed. 

O. Mutt and Jeff: A team consisting of a friendly and harsh 

interrogator. The harsh interrogator might employ the Pride and Ego Down 
technique. [Caution: Other nations that believe that POW protections apply to 
detainees may view this technique as inconsistent with Geneva m, Article 13 
which provides that POWs must be protected against acts of intimidation. 
Although the provisions of Geneva are not applicable to the interrogation of 
unlawful combatants, consideration should be given to these views prior to 
application of the technique.) 

P. (S//NF ) Rapid Fire: Questioning in rapid succession without allowing 
detainee to answer. 

(IA) 

Q. (S//NP) Silence: Staring at the detainee to encourage discomfort. 

R. ( S //NP) Change of Scenery Up: Removing the detainee from the standard 
interrogation setting (generally to a location more pleasant, but no worse). 

S. (0//HF } Change of Scenery Down: Removing the detainee from the standard 
interrogation setting and placing him in a setting that may be less comfortable; 
would not constitute a substantial change in environmental quality. 

(U) 

T. (P//NF ) Dietary Manipulation: Changing the diet of a detainee; no intended 
deprivation of food or water; no adverse medical or cultural effect and without 
intent to deprive subject of food or water, e.g., hot rations to MREs. 
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U. ( S //NF ) Environmental Manipulation: Altering the environment to create 
moderate discomfort (e.g., adjusting temperature or introducing an unpleasant 
smell). Conditions would not be such that they would injure the detainee. 
Detainee would be accompanied by interrogator at all times. (Caution: Based 
on court cases in other countries, some nations may view application of this 
technique in certain circumstances to be inhumane. Consideration of these 
views should be given prior to use of this technique.] 
(LA) 

V. (S//NF ) Sleep Adjustment: Adjusting the sleeping times of the detainee 
(e.g., reversing sleep cycles from night to day.) This technique is NOT sleep 
deprivation. 

W. (SZ/NF fr, False Flag: Convincing the detainee that individuals from a 
country other than the United States are interrogating him. 

o> 

X. ( S //NF) Isolation: Isolating the detainee from other detainees while still 
complying with basic standards of treatment. {Caution: The use of isolation as 
an interrogation technique requires detailed implementation instructions, 
including specific guidelines regarding the length of isolation, medical and 
psychological review, and approval for extensions of the length of isolation by 
the appropriate level in the chain of command. This technique is not known to 
have been generally used for interrogation purposes for longer than 30 days. 
Those nations that believe detainees are subject to POW protections may view 
use of this technique as inconsistent with the requirements of Geneva ID, 
Article 13 which provides that POWs must be protected against acts of 
intimidation; Article 14 which provides that POWs are entitled to respect for 
their person; Article 34 which prohibits coercion and Article 126 which ensures 
access and basic standards of treatment. Although the provisions of Geneva 
are not applicable to the interrogation of unlawful combatants, consideration 
should be given to these views prior to application of the technique.] 
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GENERAL SAFEGUARDS , 

(S//NFr Application of these Interrogation techniques Is subject to the following 
general safeguards: (1) limited to use only at strategic interrogation facilities; (ii) 
there is a good basis to believe that the detainee possesses critical Intelligence; 
(ill) the detainee is medically and operationally evaluated as suitable 
(considering all techniques to be used In combination); (iv) interrogators are 
specifically trained for the technique(s); (v) a specific interrogation plan 
(including reasonable safeguards, limits on duration, intervals between 
applications, termination criteria and the presence or availability of qualified 
medical personnel) has been developed: (vi) there is appropriate supervision; 
and. (vii) there is appropriate specified senior approval for use with any specific 
detainee (after considering the foregoing and receiving legal advice). 

(U) The purpose of all interviews and interrogations is to get the most 
information from a detainee with the least intrusive method, always applied In a 
humane and lawful manner with sufficient oversight by trained investigators or 
interrogators. Operating Instructions must be developed based on command 
policies to insure uniform, careful, and safe application of any Interrogations of 
detainees. 

Interrogations must always be planned, deliberate actions that take 
into account numerous, often interlocking factors such as a detainee's current 
and past performance in both detention and interrogation, a detainee's 
emotional and physical strengths and weaknesses, an assessment of possible 
approaches that may work on a certain detainee in an effort to gain the trust of 
the detainee, strengths and weaknesses of interrogators, and augmentation by 
other personnel for a certain detainee based on other factors. 



Interrogation approaches are designed to manipulate the detainee's 
emotions and weaknesses to gain his willing cooperation. Interrogation 
operations are never conducted In a vacuum: they are conducted In close 
cooperation with the units detaining the individuals. The policies established 
by the detaining units that pertain to searching, silencing, and segregating also 
play a role in the interrogation of a detainee. Detainee interrogation involves 
developing a plan tailored to an individual and approved by senior 
interrogators. Strict adherence to policies /standard operating procedures 
governing the administration of interrogation techniques and oversight Is 
essential. 
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It is important that interrogators be provided reasonable latitude to 
vary techniques depending on the detainee's culture, strengths, weaknesses, 
environment, extent of training in resistance techniques as well as the urgency 
of obtaining information that the detainee is known to have. 



(dy/NT ) While techniques arc considered individually within this analysis, it 
must be understood that in practice, techniques are usually used in 
combination; the cumulative effect of all techniques to be employed must be 
considered before any decisions are made regarding approval for particular 
situations. The title of a particular technique is not always fully descriptive of a 
particular technique. With respect to the employment of any techniques 
involving physical contact, stress or that could produce physical pain or harm, 
a detailed explanation of that technique must be provided to the decision 
authority prior to any decision. 
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Time permitting, each interrogator should un- 
obtrusively observe the source to personally confirm his 
identity and to check his personal appearance and be- 
havior. 

After the interrogator has collected all information 
available about his assigned source, he analyzes it. He 
looks for indicators of psychological or physical weak- 
ness that might make the source susceptible 10 one or 
more approaches, which facilitates his approach 
strategy. He also uses the information he collected to 
identify the type and level of knowledge possessed by 
the source pertinent to the element's collection mission. 

The interrogator uses his estimate of the type and ex- 
tent of knowledge possessed by the source to modify the 
basic topical sequence of questioning. He selects only 
those topics in which he believes the source has per- 
tinent knowledge. In this way, the interrogator refines 
his element's overall objective into a set of specific in- 
terrogation subjects. 

The major topics that can be covered in an interroga- 
tion are shown below in their normal sequence. How- 
ever, the interrogator is free to modify this sequence as 
necessary. 

• Missions. 

• Composition. 

• Weapons, equipment, strength. 

• Dispositions. 

• Tactics. 

• Training. 



• Combat effectiveness. 

• Logistics. 

• Electronic technical data. , 

• Miscellaneous. , 

As a result of the planning and preparation phase, the 
interrogator develops a plan for conducting his assigned 
interrogation. He must review this plan with the senior 
interrogator, when possible. Whether written or oral, 
the interrogation plan must contain at least the follow- 
ing items: 

• Interrogation objective. 

• EPWs or detainee's identity, to include visual ob- 
servation of the EPW or detainee by the inter- 
rogator. 

• Interrogation time and place. 

• Primary and alternate approaches. 

• Questioning techniques to be used or why the in- 
terrogator selected only specific topics from the 
basic questioning sequence. 

• Means of recording and reporting information ob- 
tained. 

The senior interrogator reviews each plan and makes 
any changes he feels necessary based on the 
commander's PIR and IR. After the plan is approved, 
the holding compound is notified when to bring the 
source to the interrogation site. The interrogator col- 
lects all available interrogation aids needed (maps, 
charts, writing tools, and reference materials) and 
proceeds to the interrogation site 



APPROACH PHASE 



The approach phase begins with initial contact be- 
tween the EPW or detainee and interrogator. Extreme 
care is required since the success of the interrogation 
hinges, 10 a large degree, on the early development of 
the EPWs or detainee's willingness to communicate. 
The interrogator's objective during this phase is to es- 
tablish EPW or detainee rapport, and to gain his willing 
cooperation so he will correctly answer pertinent ques- 
tions to follow. The interrogator— 

• Adopts an appropriate attitude based on EPW or 
detainee appraisal. 

• Prepares for an attitude change, if necessary. 



• Begins to use an approach technique. 

The amount of time spent on this phase will mostly 
depend on the probable quantity and value of Informa- 
tion the EPW or detainee possesses, the availability of 
other EPW or detainee with knowledge on the same 
topics, and available time. At the initial contact, a 
businesslike relationship should be maintained. As the J 
EPW or detainee assumes a cooperative attitude, a ; : 
more relaxed atmosphere may be advantageous. The in- $ 
terrogator must carefully determine which of the • 
various approach techniques to employ. 

Regardless of the type of EPW or detainee and his 
outward personality, he does possess weaknesses which, '■' 
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if. recognized by the interrogator, can be exploited. 
These weaknesses are manifested in personality traits 
sjich as speech, mannerisms, facial expressions, physical 
. movements, excessive perspiration, and other overt in- 
dications that vary from EPW or detainee. 

Prom a psychological standpoint, the interrogator 
must be cognizant of the following behaviors. People 
• tend to— 

\ , • Talk, especially after harrowing experiences. 

» Show deference when confronted by superior 
1 authority. 

• Rationalize acts about which they feel guilty. 

Fail to apply or remember lessons they may have 
been taught regarding security if confronted with a 
disorganized or strange situation. 

^tooperate with chose who have control over them. 

»V, Attach less importance to a topic about which the 
> interrogator demonstrates identical or related ex- 
Jerience or knowledge. 

? ' pprecjate flattery and exoneration from guilt. 

~nt having someone or something they respect 
titled, especially by someone they dislike. 

espond to kindness and understanding during 
circumstances. 

perate readily when given material rewards 
^ ..as extra food or luxury items for their per- 
-^l' comfort 

-tors do not 'run" an approach by following a 
r routine. Each interrogation is different, 
rogation approaches have the following in 
.^ev- 
il and maintain control over the source and 
ption. 

"h and maintain rapport between the inter- 
-and source. 

-re the source's emotions and weaknesses 
is willing cooperation. 

^flpijful application of approach techniques 
f^WtTuces the source to willingly provide ac- 
^jtfgence information to the interrogator. The 
tngly" refers to the source's answering the 



interrogator's questions, not necessarily his coopera- 
tion. 

The source may or may not be aware he is providing 
the interrogator with information about enemy forces. 
Some approaches may be complete when the source 
begins to answer questions. Others may have to be con- 
stantly maintained or reinforced throughout the inter- 
rogation. 

The techniques used in an approach can best be 
defined as a series of events, not just verbal conversa- 
tion between the interrogator and the source. The ex- 
ploitation of the source's emotion can be harsh or 
gentle in application. Some useful techniques used by 
interrogators are— 

• Hand and body movements. 

• Actual physical contact such as a hand on the 
shoulder for n 



RAPPORT POSTURES 

There are two types of rapport postures determined 
during planning and preparation: stern and sym- 
pathetic 

In the stern posture, the interrogator keeps the EPW 
or detainee at attention. The aim is to make the EPW 
or detainee keenly aware of his helpless and inferior 
status. Interrogators use this posture with officers, 
NCOs, and security-conscious enlisted men. 

In the sympathetic posture, the interrogator addresses 
the EPW or detainee in a friendly fashion, striving to 
put him at ease. This posture is commonly used in in- 
terrogating older or younger EPWs. EPWs may be 
frightened and confused. One variation of this posture 
is when the interrogator asks about the EPW's family. 
Few EPWs will hesitate to discuss their family. 

Frightened persons, regardless of rank, will invariably 
talk in order to relieve tension once they hear a sym- 
pathetic voice in their own tongue. To put the EPW at 
ease, the interrogator may allow the EPW to sit down, 
offer a cigarette, ask whether or not he needs medical 
care, and otherwise show interest in his case. 

There are many variations of these basic postures. 
Regardless of the one used, the interrogator must 
present a military appearance and show character and 
energy. The interrogator must control his temper at all 
times, except when a display is planned. The inter- 
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rogator musi not waste lime in pointless discussions or 
make promises be cannot keep; for example, the 
interrogator's granting political asylum. 

When making promises in an effort to establish rap- 
port, great care must be taken to prevent implying that 
rights guaranteed the EPW under international and US 
law will be withheld if the EPW refuses to cooperate. 

Under no circumstances will the interrogator betray 
surprise at anything the EPW might say. Many EPWs 
will talk freely if they feel the information they are dis- 
cussing is already known to the interrogator. If the in- 
terrogator acts surprised, the EPW may stop talking 
immediately. 

The interrogator encourages any behavior that 
deepens rapport and increases the flow of communica- 
tion. At the same time, the interrogator must dis- 
courage any behavior that has the opposite effect. 

The interrogator must always be in control of the in- 
terrogation. If the EPW or detainee challenges this 
control, the interrogator must act quickly and firmly. 
Everything the interrogator says and does must be 
within the limits of the GPW, Article 17. 

DEVELOPING RAPPORT 

Rapport must be maintained throughout the inter- 
rogation, not only in the approach phase. If the inter- 
rogator has established good rapport initially and then 
abandons the effort, the source would rightfully assume 
the interrogator cares less and less about him as the in- 
formation is being obtained. If this occurs, rapport is 
lost and the source may cease answering questions. 
Rapport maybe developed by— 

• Asking about the circumstances of capture. By 
doing this, the interrogator can gain insight into 
the prisoner's actual state of mind and, more im- 
portantly, he can ascertain his possible breaking 
points. 

• Asking background questions. After asking about 
the source's circumstances of capture, apparent in- 
terest can be built by asking about the source's 
family, civilian life, friends, likes, and dislikes. This 
is to develop rapport, but nonpertinent questions 
may open new avenues for the approach and help 
determine whether tentative approaches chosen In 
the planning and preparation phase will be effec- 
tive. If these questions show that tbe tentative ap- 
proaches chosen will not be effective, a flexible 



interrogator can shift the approach direction 
without the source being aware of the change. 

Depending on the situation, and requests the source 
may have made, tbe interrogator also can use the fol- 
lowing to develop rapport 

• Offer realistic incentives, such as — 
—Immediate comfort items (coffee, cigarettes). 
— Short term (a meal, shower, send a letter home). 
— Long-term (repatriation, political asylum), 

• Feign experience similar to those of the source. 

• Show concern for the source through the use of 
voice vitality and body language. 

• Help the source to rationalize his guilt. 

• Show kindness and understanding toward the 
source's predicament 

• Exonerate the source from guilt. 

• Flatter the source. 

After having established control and rapport, the in- 
terrogator continually assesses the source to see if the 
approaches — and later the questioning techniques—, 
chosen in the planning and preparation phase will in- 
deed work. 

Approaches chosen in planning and preparation are 
tentative and based on the sometimes scanty informa 
tion available from documents, guards, and personal ob-» 
servation. This may lead the interrogator to select: 
approaches which may be totally inconcct for obtainin- 
thls source's willing cooperation. Thus, careful assess 
ment of the source is critical to avoid wasting valuab 
time in the approach phase. 

The questions can be mixed or separate. If, for ejf 
ample, the interrogator has tentatively chosen a "love 6 r 
comrades* approach, he should ask the source question' 
like "How did you gel along with your fellow sqi 
members?' If the source answers they were all v 
close and worked well as a team, the interrogator c* 
use this approach and be reasonably sure of its success. - 

However, if the source answers, "They all hated m 
guts and I couldn't stand any of them,* the interrogate 
should abandon that approach and ask some quick, ao 
pertinent questions to give himself time to work out^. 
new approach. 
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Smooth Transitions 

s'lB^w'^The interrogator must guide the conversation 
1|^qjooih]y and logically, especially if he needs to move 
$0$$§& n one a PP roacn technique to another. "Poking and 
^'f^^P' n 8' in ,he a PP roach mav alen lhe prisoner to ploys 
'*■**'" "' A : and will make the job more difficult. 

$y He-ins to another approach can be made logically 
>iind smoothly by using transitional phrases. Logical tie- 
^..ggjjjsjfis can be made by including simple sentences which 
'^.^j^'lconnect the previously used approach with the basis for 
^2ggjjptoe next one. 

|-f^J;;,r Transitions can also be smoothly covered by leaving 
"< the unsuccessful approach and going back to nonper- 
4^'v^inent questions. By using nonpertinent conversation, 
v^t the interrogator can move the conversation in the 
: *PJ£i#esiTe4 direction and, as previously stated, sometimes 
?'^-ftcan obtain leads and hints about the source's stresses or 
.'•^.weaknesses or other approach strategies that may be 
more successful. 
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Sincere and Convincing 

i£ If an interrogator is using argument and reason to get 
- the source to cooperate, he must be convincing and ap- 

y pear sincere. All inferences of promises, situations, and 
arguments, or other invented material must be believ- 

i'[ able. What a source may or may not believe depends on 
the interrogator's knowledge, experience, and training. 
A good source assessment is the basis for the approach 
and vital to the success of the interrogation effort. 

Recognize the Breaking Point 

Every source has a breaking point, but an inter- 
rogator never knows what it is until jt has been reached. 
There are, however, some good indicators the source is 
near his breaking point or has already reached it For 
example, if during the approach, the source leans for* 
ward with his facial expression indicating an interest in 
the proposal or is more hesitant in his argument, he is 
probably nearing the breaking point The interrogator 
must be alert to recognize these signs. 

Once the interrogator determines the source is break- 
ing, he should interject a question pertinent to the ob- 
jective of the interrogation. If the source answers it, the 
interrogator can move into the questioning phase. If 
the source does not answer or balks at answering it, the 
interrogator must realize the source was not as close to 
the breaking point as thought In this case, the inter- 
rogator must, continue with his approach, or switch to 
an alternate approach or questioning technique and 



continue to work until he feels the source is near break- 
ing. 

The inierrogaror can tell if the source has broken 
only by interjecting pertinent questions. This process 
must be followed until the EPW or detainee begins to 
answer pertinent questions. It is possible the EPW or 
detainee may cooperate for a while and then balk at 
answering further questions. If this occurs, the inter- 
rogator can reinforce the approaches that initially 
gained the source's cooperation or move into a different 
approach before returning to the questioning phase. 

At this point, it is important to note the amount of 
time spent with a particular source depends on several 
factors: 

• The battlefield situation. 

• Expediency which the supported commander's PIR 
and IR requirements need to be answered. 

• Source's willingness to talk. 

The number of approaches used is limited only by the 
interrogator's skilL Almost any ruse or deception is 
usable as long as the provisions of the GP W, as outlined 
in Figure 1-4, are not violated. 

An interrogator must not pass himself off as a medic, 
chaplain, or as a member of the Red Cross (Red Cres- 
cent or Red Lion), To every approach technique, there 
arc literally hundreds of possible variations, each of 
which can be developed for a specific situation or 
source. The variations are limited only by the 
interrogator's personality, experience, ingenuity, and 
imagination. 

APPROACH COMBINATIONS 

With the exception of the direct approach, no other 
approach is effective by itself. Interrogators use dif- 
ferent approach techniques or combine them into a 
cohesive, logical technique. Smooth transitions, sin- 
cerity, logic, and conviction almost always make a 
strategy work. The lack of will undoubtedly dooms it to 
failure. Some examples of combinations are — 

e Direct— futility — incentive. 

• Direct — futility — love of comrades. 

• Direct—fear-up (mild)— incentive. 

The number of combinations are unlimited. Inter- 
rogators must carefully choose the approach strategy in 
the planning and preparation phase and listen carefully 
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to what tbe source is saying (verbally or nonverbalty) for 
leads the strategy chosen will not work. When this oc- 
curs, the interrogator must adapt to approaches he 
believes will work in gaining the source's cooperation. 

The approach techniques are not new nor are all the 
possible or acceptable techniques discussed below. 
Everything the interrogator says and does must be in 
concert with the GWS, GPW, GC, and UCMJ. The ap- 
proaches which have proven effective are— 

• Direct 

• Incentive. 

• Emotional. 

• Increased fear-up. 

• Pride and ego. 

Direct Approach # 
The interrogator asks questions directly related to in- 
formation sought, making no effort to conceal the 
interrogation's purpose. The direct approach, always 
the first to be attempted, is used on EPWs or detainees 
who the interrogator believes will cooperate. 

This may occur when interrogating an EPW or 
detainee who has proven cooperative during initial 
screening or first interrogation. It may also be used on 
those with little or no security training. The direct ap- 
proach works best on lower enlisted personnel, as they 
have little or no resistance training and have had mini- 
mal security training. 

The direct approach is simple to use, and it is possible 
to obtain the maximum amount of information in the 
minimum amount of time. It is frequently employed at 
lower echelons when the tactical situation precludes 
selecting other techniques, and where the EPWs or 
detainee's mental state is one of confusion or extreme 
shock. Figure C-3 contains sample questions used in 
direct questioning. 

The direct approach is the most effective, Statistics 
show in World War II, it was 90 percent effective. In 
Vietnam and OPERATIONS URGENT FURY, JUST 
CAUSE, and DESERT STORM, it was 95 percent ef- 
fective. 

Incentive Approach 

The incentive approach is based on the application of 
inferred discomfort upon an EPW or detainee who lacks 
*allpower. The EPW or detainee may display fondness 



for certain luxury items such as candy, fruit, or cigaret- 
tes. This fondness provides the interrogator with a posi- 
tive means of rewarding the EPW or detainee for 
cooperation and truthfulness, as he may give or with- 
hold such comfort items at his discretion. Caution must 
be used when employing this technique because— 

• Any pressure applied in this manner must not 
amount to a denial of basic human needs under 
any circumstances. {NOTE: Interrogators, may not 
withhold a source's rights under the GPW, but 
they can withhold a source's privileges.] Granting 
incentives must not infringe on these rights, bur 
they can be things to which the source is already 
entitled. This can be effective only if the source is 
unaware of his rights or privileges. 

• The EPW or detainee might be tempted to provide 
false or inaccurate information to gain the desired 
luxury item or to stop the interrogation. 

The GPW, Article 41, requires the posting of the con- 
vention contents in the EPWs own language. This is an 
MP responsibility 

Incentives must seem to be logical and possible. An 
interrogator must not promise anything that cannot be 
delivered. Interrogators do not make promises, but 
usually infer them while sidestepping guarantees. 

For example, if an interrogator made a promise he 
could not keep and he or another interrogator had to 
talk with the source again, the source would not have 
any trust and would probably not cooperate. Instead of 
clearly promising a certain thing, such as political 
asylum, an interrogator will offer to do what he can to 
help achieve the source's desired goal; as long as the 
source cooperates. 

As with developing rapport, the incentive approach 
can be broken down into two incentives. Tbe deter- 
mination rests on when the source expects to receive the 
incentive offered. 

■ Short term — received immediately; for example, 
letter home, seeing wounded buddies. 

• Long term— received within a period of time; for 
example, political asylum. 

Emotional Approach 

Through EPW or detainee observation, the inter- > 
rogator can often identify dominant emotions which 
motivate. The motivating emotion may be greed, love, 
hate, revenge, or others. The interrogator employs ver- 
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jfrV-'^X and emotional ruses in applying pressure to the 
~£?jpp,W's or detainee's dominant emotions. 

jOne major advantage of this technique is it is ver- 



and allows ihe interrogator to use the same basic 
"a^^sftuation positively and negatively. 
j$$M? For example, this technique can be used on the EPW 
f&jao has a great love for his unit and fellow soldiers, 
interrogator may lake advantage of this by telling 
^Pctbe EPW that by providing pertinent information, he 
",^inay shorten the war or battle in progress and save many 
his comrades' lives, but his refusal to talk may cause 
;T'y^eu deaths. This places the burden on the EPW or 
^•^Ijjjpiainee and may motivate him to seek relief through 
;iv^'cooperation. 

tiji - Conversely, this technique can also be used on the 
f'^EPW or detainee who hates his unit because it withdrew 
^and left him to be captured, or who feels he was unfairly 
J treated in his unit. In such cases; the interrogator can 
; point out that if the EPW cooperates and specifies the 
•'; unit's location, the unit can be destroyed, thus giving 
i£*;"'thc EPW an opportunity for revenge. The imerrogaior 
[tf proceeds with this method in a very formal manner. 

; \ This approach is likely to be effective with the imma- 
i lure and timid EPW. 

■ Emotional Love Approach. For the emotional love 
• approach to be successful, the interrogator must focus 
on the anxiety fell by the source about the circumstan- 
ces in which be finds himself. The interrogator must 
direct the love the source feels toward the appropriate 
object: family, homeland, or comrades. If the inter- 
rogator can show the source what the source himself can 
do to alter or improve his situation, the approach has a 
chance of success. 

This approach usually involves some incentive such as 
communication with the source's family or a quicker 
end to the war to save his comrades* lives. A good jntcr- 
rogator will usually orchestrate some furiliry with an 
emotional love approach to hasten the source's reaching 
the breaking poinL 

Sincerity and conviction are critical is a successful at- 
tempt at an emotional love approach as the interrogator 
must show genuine concern for the source, and for the 
object at which the interrogator is directing the source's 
emotion. 

If the interrogator ascertains the source has greai love 
for his unit and fellow soldiers, the interrogator can ef- 



fectively exploit the situation. This places a burden on 
the source and may motivate him to seek relief through 
coopers tion with the interrogator. 

Emotional Hate Approach. The* emotional hate ap- 
proach focuses on any genuine hate,,or possibly a desire 
for revenge, the source may feel. The interrogator must 
ascertain exactly what it is the source may hate so the 
emotion can be exploited to override the source's ra- 
tional side. The source may have negative feelings 
about his country's regime, immediate superiors, of- 
ficers in general, or fellow soldiers. 

This approach is usually most effective on members 
of racial or religious minorities who have suffered dis- 
crimination in military and civilian life. If a source feels 
he has been treated unfairly in his unit, the interrogator 
can point out that, if the source cooperates and divulges 
the location of that unit, the unit can be destroyed, thus 
affording the source revenge. 

By using a conspiratorial tone of voice, the inter- 
rogator can enhance the value of this technique. 
Phrases, such as "You owe them ho loyalty for the way 
they treated you,* when used appropriately, can. expedite 
the success of this technique. 

Do not immediately begin to berate a certain facet of 
the source's background or life until your assessment in- 
dicates the source feels a negative emotion toward it. 

The emotional hate approach can be used more effec- 
tively by drawing out the source's negative emotions 
with questions that elicit a thought-provoking response. 
For example, "Why do you think they allowed you to be 
captured?" or "Why do you think they left you to die?" 
Do not berate the source's forces or homeland unless 
certain negative emotions surface. 

Many sources may have great love for their country, 
but may hate the regime in control. The emotional hate 
approach is roost effective with the immature or timid 
source who may have no opportunity up to this point 
for revenge, or never had the courage to voice his feel- 
ings. 

Fear-Up Approach 

The fear-up approach is the exploitation of a source's 
preexisting fear during the period of capture and inter- 
rogation. The approach works best with young, inex- 
perienced sources, or sources who exhibit a greater than 
normal amount of fear or nervousness. A source's fear 
may be justified or unjustified. For example, a source 
who has committed a war crime may justifiably fear 
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prosecution and punishment. By contrast, a source who 
has been indoctrinated by enemy propaganda may un- 
justifiably fear that he wijj suffer torture or death in our 
hands if captured. 

This approach has the greatest potential to violate 
the law of war. Great care must be taken to avoid 
threatening or coercing a source which is in violation of 
the GPW, Article 17. 

ft is critical the interrogator distinguish what the 
source fears in order to exploit that fear. The way in 
which the interrogator exploits the source's fear 
depends on whether the source's fear is justified or un- 
justified. 

Fear-Up (Marsh). In this approach, the interrogator 
behaves in an overpowering manner with a loud and 
threatening voice. The interrogator may even feel the 
need to throw objects across the room tcrheighten the 
source's implanted feelings of fear. Great care must be 
taken when doing this so any actions would not violate 
the prohibition on coercion and threats contained in the 
GPW, Article 17. 

This technique is to convince the source he does in- 
deed have something to fear that be has no option but 
to cooperate. A good interrogator will implant in the 
source's mind that the interrogator himself is not the 
object to be feared, but is a possible way out of the trap. 

Use the confirmation of fear only on sources whose 
fear is justified. During this approach, confirm to the 
source that he docs indeed have a legitimate fear. Then 
convince the source that you are the source's best or 
only hope in avoiding or mitigating tbe object of his 
fear, such as punishment for his crimes. 

You must take great care to avoid promising actions 
that are not in your power to grant. For example, if the 
source has committed a war crime, inform the source 
that tbe crime has been reported to the appropriate 
authorities and that action is pending. Next inform the 
source that, if he cooperates and tells the truth, you will 
eport that he cooperated and told the truth to the ap- 
>ropriaie authorities. You may add that you will also 
eport his lack of cooperation. You may not promise 
hat the charges against him will be dismissed because 
ou have no authority to dismiss the charges. 
Fear-Up (Mild) This approach is better suited to the 
trong, confident type of interrogator; there is generally 
o. need to raise the voice or resort to heavy-handed, 
lbleibanging. 



For example, capture may be a result of coin- 
cidence— the soldier was caught on the wrong side of 
the border before hostilities actually commenced (he 
was armed, he could be a terrorist)— or as a result of his 
actions (he surrendered contrary to his military oath 
and is now a traitor to his country, and his forces will 
take care of the disciplinary action). 

The fear-up (mild) approach must be credible. It 
usually involves some logical incentive. 

In most cases, a loud voice is not necessary. The ac- 
tual fear is increased by helping the source realize the 
unpleasant consequences the facts may cause and by 
presenting an alternative, which, of course, can be 
brought about by answering some simple questions. 

The fear-up (harsh) approach is usually a dead end, 
and a wise interrogator may want to keep it in reserve as 
a trump card. After working to increase the source's 
fear, it would be difficult to convince him everything w\U 
be all right if the approach is not successful. 

Fear-Down Approach 

This technique is nothing more than calming the 
source and convincing him be will be properly and 
humanely treated, or telling him the war for him is mer- 
cifully over and he need not go into combat again. 
When used with a soothing, calm tone of voice, this 
often creates rapport and usually nothing else is needed 
to get the source to cooperate. 

While calming the source, it is a good idea to stay ini~ 
tially with nonpertinent conversation and to avoid the 
subject which has caused the source's fear. This works 
quickly in developing rapport and communication, as 
the source will readily respond to kindness. 

When using this approach, it is important the inter- 
rogator relate to the source at his perspective level and 
not expect the source to come up to the interrogator's 
level. 

If the EPW or detainee is so frightened he has 
withdrawn into a shell or regressed to a less threatening 
state of mind, the interrogator must break through to 
him. The interrogator can do this by putting himself on 
the same physical level as the source; this may require 
some physical contact. As the source relaxes and begins 
to respond to kindness, the interrogator can begin asking 
pertinent questions. 

This approach technique may backfire if allowed to 
go too far. After convincing the source he has nothing 
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j/ear, he may cease to be afraid and may feel secure 
fough to resist the interrogator's pertinent question. 
ffliiis occurs, reverting to a harsher approach technique 
frilly wiJI bring the desired result quickly. 

ie fear-down approach works best if the source's 
J'$j§fa is unjustified. During this approach, take specific 
|$^rtons to reduce the source's unjustified fear, For ex- 
*|!$tinple. if the source believes that he will be abused while 
.■f^5£ your custody, make extra efforts to ensure that the 
■k -J$p«-ce is well cared for, fed, and appropriately treated. 

Ki!,^ "Once the source is convinced that he has no 
I'M^gitimate reason to fear you, he will be more inclined 
cooperate. The interrogator is under no duty to 
LVeduce a source's unjustified fear. The. only prohibition 
that the interrogator may not say or do anything that 
feflirectly or indirectly communicates to the source that 
||ie will be harmed unless he provides the requested in- 
.^formation. 

\4'' t These applications of the fear approach may be corn- 
el, bined to achieve the desired effect For example, if a 
^source has justified and unjustified fears, you may mi- 
$rially reduce the source's unfounded fears, then confirm 
:,\jjls legitimate fears. Again, the source should be con- 
evinced the interrogator is his best or only hope in avoid- 
ing or mitigating the object of his fear. 

Pride and Ego Approach 
The strategy of this approach is to trick the source 
into revealing desired information by goading or flatter- 
ing him. It is effective with sources who have displayed 
: weakness or feelings of inferiority. A real or imaginary 
deficiency voiced about the source, loyalty to his or- 
ganization, or any other feature can provide a basis for 
this technique, 

The interrogator accuses the source of weakness or 
implies he is unable to do a certain thing This type of 
source is also prone to excuses and reasons why he did 
or did not do a certain thing, often shifting the blame to 
others. An example is opening the interrogation with 
the question, "Why did you surrender so easily when you 
could have escaped by crossing the nearby ford in the 
river?" 

The source is likely to provide a basis for further 
questions or to reveal significant intelligence informa- 
tion if he attempts to explain his surrender in order to 
vindicate himself. He may give an answer such as, "No 
one could cross the ford because it is mined." 



This technique can also be employed in another man- 
ner-by flattering the source into admitting certain in- 
formation in order to gain credit Fqr example, while 
interrogating a suspected saboteur, the interrogator 
states; This was a smooth operation. I have seen many 
previous attempts fail. I bet you planned this. Who eke 
but a clever person like you would have planned ii7 
When did you first decide to do the job?" 

This technique is especially effective with the source 
who has been looked down upon by his superiors. The 
source has the opportunity to show someone he is intel- 
ligent. 

A problem with the pride and ego approach is it relies 
on trickery. The source will eventually realize he has 
been tricked and may refuse to cooperate further. If this 
occurs, the interrogator can easily move into a fear-up 
approach and convince the source the questions he has 
already answered have committed him, and it would be 
useless to resist further. 

The interrogator can mention it will be reported to 
the source's forces that he has cooperated fully with the 
enemy, will be considered a traitor, and has much to fear 
if he is returned to his forces. 

This may even offer the interrogator the option to go 
into a love-of-family approach where the source must 
protect his family by preventing his forces from learning 
of his duplicity or collaboration. Telling the source you 
will not report that he talked or that he was a severe dis- 
cipline problem is an incentive that may enhance the ef- 
fectiveness of the approach. 

Pride and Ego-Up Approach, This approach is most 
effective on sources with little or no intelligence, or on 
those who have been looked down upon for a long time. 
It is very effective on low-ranking enlisted personnel 
and junior grade officers, as it allows the source to final- 
ly show someone he does indeed have some "brains." 

The source is constantly flattered Into providing cer- 
tain information in order to gain credit The inter- 
rogator must take care to use a flattering 
somewhat-in-awe tone of voice, and speak highly of the 
source throughout this approach. This quickly produces 
positive feelings on the source's part, as he has probably 
been looking for this type of recognition all of his life. 

The interrogator may blow things out of proportion 
using items from the source's background and making 
them seem noteworthy or important As everyone is 
eager to hear praise, the source will eventually reveal 
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pertinent information to solicit more laudatory com- 
ments from the Interrogator. 

Effective targets for a successful pride and ego-up ap- 
proach are usually the socially accepted reasons for flat- 
tery, such as appearance and good military bearing. The 
interrogator should closely watch the source's demeanor 
for indications the approach is working. Some indica- 
tions to look for are — 

• Raising of the head. 

• A look of pride in the eyes. 

• Swelling of ihe chest, 

• Stiffening of the back. 

Pride and Ego-Down Approach. This approach is 
based on attacking the source's sense- of personal worth- 
Any source who shows any real or imagined inferiority 
or weakness about himself, loyalty to his organization, 
or captured under embarrassing circumstances, can be 
easily broken with this approach technique. 

The objective is for the interrogator to pounce on the 
source's sense of pride by attacking his loyalty, intel- 
ligence, abilities, leadership qualities, slovenly ap- 
pearance, or any other perceived weakness, this will 
usually goad the source into becoming defensive, and he 
will try to convince the interrogator he is wrong. In bis 
attempt to redeem his pride, the source will usually in- 
voluntarily provide pertinent information in attempting 
to vindicate himself: 

A source susceptible to this approach is also prone to 
make excuses and give reasons why he did or did not do 
a certain thing, often shifting the blame to others. If the 
interrogator uses a sarcastic, caustic tone of voice with 
appropriate expressions of distaste or disgust, the 
source will readify believe him. Possible targets for the 
pride and ego-down approach are the source's — 

• Loyalty. 

• Technical competence. 

• Leadership abilities, 

• Soldierly qualities. 

• Appearance. 

The pride and ego-down approach is also a dead end 
n that, if unsuccessful, it is difficult for the interrogator 
o recover and move to another approach and rees- 



tablish a different type of rapport without losing all 
credibility. 

Futility 

In this approach, the interrogator convinces the 
source that resistance to questioning js futile. When 
employing this technique, the interrogator must have 
factual information. These facts are presented by the in- 
terrogator in a persuasive, logical manner. He should 
be aware of and able to exploit the source's psychologi- 
cal and moral weaknesses, as well as weaknesses in- 
herent in his society. 

The futility approach is effective when the inter- 
rogator can play on doubts that already eirist in the 
source's mind. There are different variations of the 
futility approach. For example: 

• Futility of the personal situation— "You are not 
finished here until you answer the questions.* 

• Futility in that "everyone talks sooner or later." 

• Futility of the battlefield situation. 

• Futility in the sense if the source does not mind 
talking about history, why should he mind talking 
about bis missions, they are also history. 

If the source's unit had run out of supplies (ammuni- 
tion, food, or fuel), it would be somewhat easy to con- 
vince him all of his forces are having the same logistical 
problems. A soldier who has been ambushed may have 
doubts as to how he was attacked so suddenly. The in- 
terrogator should be able to talk him into believing that 
the interrogator's forces knew of the EPVs unit loca- 
tion, as well as many more units. 

The interrogator might describe the source's frighten- 
ing recollections of seeing death on the battlefield as an 
everyday occurrence for his forces. Factual or seemingly 
factual information must be presented in a persuasive, 
logical manner, and in a matter-of-fact tone of voice. 

Making the situation appear hopeless allows the , 
source to rationalize his actions, especially if that action i 
is cooperating with the interrogator. When employing ( 
this technique, the interrogator must not only have lac- v 
tual information but also be aware of and exploit the 
source's psychological, moral, and sociological weak- 
nesses. 

Another way of using the futility approach is to blow ,r 
things out of proportion. If the source's unit was low ,y 
on, or had exhausted, all food supplies, he can be easily '£ 
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Sf#>jed to believe all of his forces had run out of food. If the 
HSvSource Wngiflg on cooperating, it may aid the inxer- 
i>frogaiion effort if he is told all the other source's have 
gr^cooperated. 

The futility approach must be orchestrated with other 
•{•.'approach techniques (for example, love of comrades), 
source who may want to help save his comrades* lives 
s'^pjiiay be convinced the battlefield situation is hopeless 
1 ^fl^and they will die without his assistance, 

% The futility approach is used to paint a bleak picture 
3 '^$0J(ot the prisoner, but it is not effective in and of itself in 
■ "' r £v| . gaining the source's cooperation. 

We Know All 

%■ This approach may be employed in conjunction with 
•J . the "Ble and dossier" technique (discussed below) or by 
f, itself. If used alone, the interrogator must first become 
thoroughly familiar with available data concerning the 
- source, . To begin the interrogation, the interrogator 
asks questions based on this known data. When the 
'? source hesitates, refuses to answer, or provides an incor- 
< tea or incomplete reply, the interrogator provides the 
detailed a 



X When the source begins to give accurate and com- 
plete information, the interrogator interjects questions 
i designed to gain the needed information. Questions to 
r . which answers are already known are also asked to test 
the source's truthfulness and to maintain the deception 
that the information is already known, By repeating this 
procedure, the interrogator convinces the source that 
resistance is useless as everything is already known. 

After gaining the source's cooperation, the inter- 
rogator still tests the extent of cooperation by peri- 
odically using questions to which he has the answers; 
this is very necessary. If the interrogator does not chal- 
lenge the source when he is lying, the source will know 
everything is not known, and he has been tricked. He 
may then provide incorrect answers to the interrogator's 
questions. 

There are some inherent problems with the use of the 
Ve know all* approach. The interrogator is required to 
prepare everything in detail, which is time consuming. 
He must commit much of the information to memory, 
as working from notes may show the limits of the infor- 
mation actually known. 



File and Ooseler 

The file and dossier approach is used when the inter- 
rogator prepares a dossier containing all available infor- 
mation obtained from documents concerning the source 
or his organization. Careful arrangement of the 
material within the file may give the illusion it contains 
more daia than actually there. The file may be padded 
with extra paper, if necessary. Index tabs with titles such 
as education, employment, criminal record, military ser- 
vice, and others are particularly effective. 

The interrogator confronts the source with the dos- 
siers at the beginning of the interrogation and explains 
intelligence has provided a complete record of every sig- 
nificant happening in the source's life; therefore, it 
would be useless to resist. The interrogator may read a 
few selected bits of known data to further impress the 
source. 

If the technique is successful, the source will be in- 
timidated by the size of the file, conclude everything is 
known, and resign himself to complete cooperation. 
The success of this technique is largely dependent on 
the naivete of the source, volume of data on the subject, 
and skill of the interrogator in convincing the source. 

Eatabllah Your Identity 

This approach is especially adaptable to interroga- 
tion. The interrogator insists the source has been cor- 
rectly identified as an infamous individual wanted by 
higher authorities on serious charges, and be is not the 
person he purports to be, In an effort to clear himself of 
this allegation, the source makes a genuine and detailed 
effort to establish or substantiate his true identity. In so 
doing, he may provide the interrogator with information 
and leads for further development. 

The 'establish your identity" approach was effective in 
Viet Nam with the Viet Cong and in OPERATIONS 
JUST CAUSE and DESERT STORM. 

This approach can be used at tactical echelons. The 
interrogator must be aware if it is used in conjunction 
with the file and dossier approach, as it may exceed the 
tactical interrogator's preparation resources. 

The interrogator should initially refuse to believe the 
source and insist he is the criminal wanted by the am- 
biguous higher authorities. This will force the source to 
give even more detailed information about his unit in 
order to convince the interrogator he is who he says he 
is. This approach works well when combined with the 
■futility' or "we know all" approach. 
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Repetition 

This approach is used to induce cooperation from a 
ostiJe source. In one variation of this approach, the tn- 
srrogator Jisiens carefully to a source's answer to a 
uestion, and then repeats the question and answer 
;vcral times. He docs this with each succeeding ques- 
on until the source becomes so thoroughly bored with 
le procedure he answers questions fully and candidly to 
itisfy the interrogator and gain relief from the 
lonotony of this method. 

The repetition technique must be judiciously used, as 
will generally be ineffective when employed against 
troverted sources or those having great self-control, 
fact, it may provide an opportunity for a source to 
gain his composure and delay the interrogation. In 
is approach, the use of more than one interrogator or 
ape recorder has proven effective. 

Rapid Fire 

This approach involves a psychological ploy based 
on the principles that — 

• Everyone likes to be heard when he speaks. 

• It is confusing to be interrupted in mid-sentence 
with an unrelated question. 

rhis approach may be used by one or simultaneously 
two or more interrogators in questioning the same 
iree. In employing this technique, the interrogator 
s a series of questions in such a manner that the 
rce does not have time to answer a question com- 
tely before the next one is asked. 

Tiis confuses the source and he will tend to con- 
lict himself, as he has little time to formulate his 
(vers. The interrogator then confronts the source 
i the inconsistencies causing further contradictions. 

i many instances, the source will begin to talk freely 
an attempt to explain himself and deny the 
rrogator's claims of inconsistencies. In this attempt, 
source is likely to reveal more than he intends, thus 
ting additional leads for further exploitation. This 
oach may be orchestrated with the pride and ego- 
n or fear-up approaches. 



Besides extensive preparation, this approach requires 
an experienced and competent interrogator, with com- 
prehensive case knowledge and fluency in the source's 
language. 

Silent 

This approach may be successful when used against 
the nervous or confident source. When employing this 
technique, the interrogator says nothing to the source, 
but looks him squarely in the eye, preferably with a 
slight smile on his face. It is important not to look away 
from the source but force him to break eye contact first, 

The source may become nervous, begin to shift in his 
chair, cross and recross his legs, and look away. He may 
ask questions, but the interrogator should not answer 
until he is ready to break the silence. The source may 
blurt out questions such as, 'Come on now, what do you 
want with me?" 

When the interrogator is ready to break silence, he 
may do so with some nonchalant questions such as, 
'You planned this operation for a long time, didn't you? 
Was it your idea?" The interrogator must be patient 
when using this technique. It may appear the technique 
is not succeeding, but usually wUl when given a 
reasonable chance. 

Change of Scene 

The idea in using this approach is to get the source 
away from the atmosphere of an interrogation room or 
setting. If the interrogator confronts a source who is ap- 
prehensive or frightened because of the interrogation 
environment, this technique may prove effective. 

In some circumstances, the interrogator may be able 
to invite the source to a different setting for coffee and 
pleasant conversation. During the conversation in this 
more relaxed environment, the interrogator steers the 
conversation to the topic of interest. Through this 
somewhat indirect method, he attempts to elicit the 
desired information. The source may never realize he is 
being interrogated. 

Another example in this approach is an interrogator 
poses as a compound guard and engages the source in 
conversation, thus eliciting the desired information. 



QUESTIONING PHASE 



e interrogation effort has two primary goals: To rogator to obtain accurate and pertinent information by 
n information and to report it Developing and following a logical sequence, 
good questioning techniques enable the inter- 
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SUBJECT : 



United states Government Operations in Iraq. 



democracy and economic mSE^EI ! ^ thr ° Wn ° ff and 
termination of CoSlItio^^* ^ t0 " ke r ° 0t " Wlth th * 

later than June 3 C wESS f5 0ViS10 ^ Authority (CPA) not 
re], ti ™ between the United S^teT^ 1 "^ ° f diplomatic- 
governmen-c. our e « ort , 4 ?«a will ^ * BOVerel 9 n Ira ^ 
changes that . ust . be ™ t ^e^^ °» ™ ™ formidable 



During these critical times, we must organize tc^TaVanc*-tnese . 
gains end establish and sustain a strong bilateral relationship. 
When the CPA is terminated, the United States will be 
represented in Iraq by a Chief of Mission, who on my behalf and 
under the guidance of the Secretary of State, shall be 
responsible for the direction, coordination and supervision of 
all United States Government employees, policies, and activities 
in country, except those under the command of an area military 
commander, and employees seconded to an International 
Organization. .! 

Commander, USCENTCOM, under the authority, direction, and 
control of the Secretary of Defense, shall continue to be ■ 
responsible for U.S. efforts with respect to security and 
military operations in Jraq. In all activities, the Chief of 
Mission and Commander, USCENTCOM shall ensure the closest 
cooperation and mutual support. 

The Secretary of State shall be responsible for the continuous 
supervision and general direction of all assistance for Iraq. 
Commander, USCENTCOM, with the policy guidance of the Chief Of 
Mission, shall direct all United States Government efforts and 
coordinate international efforts in support ot organizing, 
equipping, and training all Iraqi security forces. At the 
appropriate time, the Secretary of State and the Secretary of 
Defense shall jointly decide when these functions shall transfer 
to a security assistance [organization and other appropriate 
organizations under the authority of the Secretary of State and 
the Chief of Mission that will be staffed in accordance with 
NSDD-30 Of June 2, 1982. : 

The U.S. Mission in Baghdad and an office in the Department of 
State will assume from the CPA those authorities and 
responsibilities that continue after CPA termination. 

1 establish, in accordance with Title United States Code, 
section 3161, a temporary organization within the Department of 
State and, if the Secretary Of State so designates, within the 
U.S. Mission in Baghdad, called the Iraq Reconstruction 
Management Office (IRMO) co facilitate the transition in Iraq, 
The irmo will be beaded by a Director sejected by the Secretary 
of State, and its staff may include, as determined by the 
Secretary: (1) personnel with relevant expertise detailed on a 
non-reimbursable basis from other United States Government 
agencies; (2) senior and other technical advisors (3) personnel 
from other Coalition partner governments; and (4) such other 
personnel as the Secretary may direct to support that effort. 



of this organization, " flrrg-T^lr^^^- 

I s]so establish, in accordance with Title 5 i*,^ a « 
Code, section 31 61 £ temoor-™ I ' United States 

Department of Defense \ ^TtT^l X "ro^e ^ ^ 
Office (PCOJ to provide acouisitlar ^ IrlZ S"* C ° nttac "«S 
support with respect to acUvitie* in tlZ ^f" manfl S«ment 
Secretary of -state and headHf ct\^ ° "9 Ueste <3 *V the 
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Management and Budo.? ^3^2!; S ^ rect <^ of the Office of 
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Secure "der ^Ig^^ 1 ";*' ' ^ « 
not be subject to E^ecu ^ve^^f i nt 5 V" 5 ^ 316i ' * nd sha13 
amended. The c*A Sail t™? J 3 ? ° f Ju " e 1S ' 19 "' a£ 
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June 22, 2004 

White House Memorandum 

RE: Interrogation techniques used at Camp X-Ray at Guantanamo Bay, Cuba 
(GTMO) 



GTMO Interrogat' 



Approved by SECDEF in Pec 2002: 
Category I 

- Incentive 

- Yelling at Detainee 

- Deception 

- Multiple Interrogator techniques 

- Interrogator identity 
Category II 

- Stress positions for a maximum of four hours 
(e.g., standing) 

- Use of falsified documents or reports 

- Isolation up to 30 days (requires notice) 

- Interrogation outside of the standard 
interrogation booth 

- Deprivation of light and auditory stimuli 

- Hooding during transport & interrogation 

- Use of 20 hour interrogations 

- Removal of all comfort items 

- Switching detainee from hot meal to MRE 

- Removal of clothing 

- Forced grooming (e.g., shaving) 

- Inducing stress by use of detainee's fears 
(e.g., dogs) 

Category III 

- Use of mild, non-injurious physical contact 



Techniques 



Used Pec 2002 through 15 Jan 2003: 

Category I 

- Yel\ing (Not directly into ear) 

- Deception (Introducing of confederate 
detainee) 

- Role-playing interrogator in next cell 
Category \\ 

- Removal from social support at Camp Delta 

- Segregation in Navy Brig 

- Isolation in Camp X-Ray 

- Interrogating the detainee in an environment 
other than standard interrogation room at 
Camp Delta (i.e., Camp X-Ray) 

- Deprivation of light (use of red light) 

- Inducing stress (use of female interrogator) 

- Up to 20-hour interrogations 

- Removal of all comfort items, including 
religious items 

- Serving MRE instead of hpt rations 

- Forced grooming (to include shaving facial 
hair andhead - also served hygienic 
purposes) 

- Use of false documents or reports 



